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EXCERPT  FROM  DOCKET  ENTRIES 

1954 
Dec.  10 — Filed  petition  on  removal — copy  of  com- 
plaint and  summons  attached. 
Dec.  10 — Filed  bond  on  removal  in  sum  $250.00. 

«     «     • 

1955 
Jan.  10 — Filed  answer  of  Hunt  Foods,  Inc.,  with 

counterclaim  and  cross-claim. 
Jan.  25 — Filed  answer  of  plaintiff  to  counterclaim 

and  cross-claim  of  defts. 
Feb.     2 — Filed  demand  by  plaintiff  for  jury  trial. 

*  *     * 

Aug.  15— Ordered  for  trial  Oct.  24,  1955. 

*  »     * 

Oct.  7 — Filed  notice  and  motion  by  defendant  to 
dismiss  or  for  judginent  on  pleadings, 
Oct.  17,  1955. 

*  ♦     ♦ 

Oct.  24 — Ordered  after  hearing,  motions  to  dismiss 
and  for  judgment  on  pleadings,  memos  to 
be  filed  5-5  days  and  motions  continued 
to  Nov.  4,  1955,  for  submission. 

*  *     * 

Nov.  22 — Filed  order  denying  motions  to  dismiss 
and  for  judgment  on  pleadings. 

*  *     ♦ 
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1955 

Nov.  28— Jury  trial— plaintiff  waived  jury  and  was 
assessed  fees  ($154.00).  Evidence  and  ex- 
hibits introduced  and  further  trial  con- 
tinued to  Nov.  29,  1955. 

>sr()y  29— Further  trial.  Evidence  and  exhibits  in- 
troduced and  further  trial  continued  to 
Nov.  30,  1955. 

]^ov.  30— Further  trial.  Evidence  introduced  and 
further  trial  continued  to  Dec.  1,  1955. 

Dec.  1 — Further  trial.  Evidence  and  exhibits  in- 
troduced and  further  trial  continued  to 
Dec.  2,  1955. 

Dec.  2— Further  trial.  Evidence  and  exhibits  in- 
troduced, ruling-  on  motion  of  defendant 
to  dismiss  reserved.  Memos  ordered  filed 
15-15-10  days  and  case  continued  to  Jan. 
14,  1956,  for  submission.  Exhibits  ordered 
returned  to  Clerk  when  In-iefs  are  filed. 


1956 

Apr.  17— Filed  order  for  judgment  for  plaintiff  in 
sum  $21,500.00  and  for  defendant  on  cross- 
complaint  for  $11,495.16. 
»     ♦     ♦ 

May  15 — Lodged  findings  and  conclusions  by  plain- 
tiff. 

May  15 — Lodged  judgment  by  plaintiff.  ^~ 

May  16 — Filed  Hunt  Foods'  proposed  modifications 
to  findings  and  conclusions  with  proposed 
judgment.  f 
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1956 

June  7 — Failed  findings  of  fact  and  conclusions  of 
law. 

June  7 — Entei-ed  judi^nent — filed  June  7,  1956 — 
for  Plaintiff  vs.  Hunt  Foods,  Inc.,  in  sum 
$21,500.00  and  costs,  and  for  Hunt  Foods 
vs.  Plaintiff  on  cross-complaint  in  sum 
$11,495.16. 

June  13— Filed  memo  of  costs  by  plaintiff  ($296.62). 

June  13 — Filed  supersedeas  bond  of  Hunt  Foods 
Co.  in  sum  $12,000.00.  "Approved  June 
13,  1956;  Louis  E.  Goodman,  U.  S.  Dis- 
trict Judge." 

June  14 — Filed  memo  of  costs  by  defendant 
($620.40). 

June  14 — Costs  allowed  plaintiff  $97.35. 

*  *     ♦ 

June  18 — Filed  notice  of  appeal  by  defendants. 

*  *     ♦ 

June  27 — Filed  appellant's  designation  of  record  on 
appeal. 

June  27 — Filed  statement  of  points  upon  which  ap- 
pellant intends  to  rely  on  appeal. 

*  *     * 

July  5 — Filed  appellee's  designation  of  record  on 

appeal. 

*  *     ♦ 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  34288 

WELLINGTON    PHILLIPS    and    H.    W.    LI- 
HOLM,  Plaintiffs, 

vs. 

HUNT  FOODS,  INC.,  a  Corporation;  JOHN 
DOE,  RICHARD  ROE,  XYZ  CORPORA- 
TION, a  Corporation,  and  BLACK  &  WHITE 
COMPANY,  Defendants. 

PETITION  FOR  REMOVAL 

To  the  Honorable,  the  United  States  District  Court 
for  the  Northern  District  of  California,  South- 
ern Division: 
The  petition  of  Hunt  Foods,  Inc.,  a  corporation, 
respectfully  shows: 

I. 
Petitioner  is  one  of  the  defendants  in  an  action 
entitled  as  above  which  was  commenced  by  the 
above-named  plaintiffs  against  the  above-named  de- 
fendants in  the  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  County  of  Alameda.  Said  ac- 
tion was  filed  on  November  12,  1954,  being  num- 
bered 261,524  in  the  files  of  said  Court  and  is  now 

pending. 

II. 

Attached  to  the  original  herewith  and  made  a  part 
of  this  Petition  as  though  set  forth  in  full  are  full, 
true  and  correct  copies  of  all  process,  pleadings  and 
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orders  heretofore  served  upon  petitioner  in  said 
action,  Petitioner  was  served  with  Summons  and 
Complaint  in  said  action  on  November  30,  1954.  Pe- 
titioner has  not  filed  or  s(a*ved  any  Answer,  De- 
murrer or  other  pleading-  or  motion  in  said  action, 
and  petitioner 's  time  to  answer  or  plead  to  the  Com- 
plaint in  said  action  will  expire  on  December  10, 
1954. 

III. 

Said  action  is  of  a  civil  nature  and  the  amount  in 
controversy  exceeds  the  sum  of  $3,000,  exclusive  of 
interest  and  costs. 

IV. 

At  the  time  of  the  commencement  of  said  action, 
petitioner  was  and  at  all  times  thereafter  has  been 
and  now  is  a  corporation,  organized  and  existing 
under  the  laws  of  the  State  of  Delaware,  and  as 
such  is  a  resident  and  citizen  of  the  State  of  Dela- 
ware, and  not  a  resident  or  citizen  of  the  State  of 
California. 

V. 

Defendants  above-named  are  the  only  defendants 
in  said  action.  The  names  of  all  defendants,  except 
that  of  i)etitioner,  are  fictitious  names. 

VI. 

Petitioner  desires  to  remove  said  action  to  this 
Court  as  permitted  by  law. 

VII. 

Petitioner  presents  and  files  herewith  a  bond  with 
good   and  sufficient  surety   conditioned  that   peti- 
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tioner  will  pay  all  costs  and  disbursements  incurred 
by  reason  of  removal  proceedings  should  it  be  de- 
termined that  said  action  was  not  removable  or  was 
improperly  removed. 

VIII. 

November  30,  1954,  was  the  date  upon  which  pe- 
titioner first  received  the  said  Summons  and  Com- 
plaint. 

Wherefore,  petitioner  prays  that  this  Court  ac- 
cept and  approve  this  petition  and  said  bond  and 
surety;  that  said  action  stand  removed;  that  this 
Court  issue  all  necessary  orders  and  process  to 
bring  before  it  all  proper  parties  to  this  action, 
whether  served  by  process  issued  by  said  State 
Court  or  otherwise ;  that  this  Court  take  and  retain 
jurisdiction  over  the  entire  cause  and  determine  all 
issues  involved  in  said  action;  and  for  such  other 
and  further  orders  as  may  be  just. 

CUSHING,  CULLINAN, 
DUNIWAY  &  GORRILL, 

By  /s/  VINCENT  CULLINAN, 

Attorneys  for  Petitioner. 

Duly  verified. 
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In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Alameda 

No.  261,524 

WELLINGTON  PHILLIPS  and  H.  W.  LI- 
HOLM,  Plaintiffs, 

vs. 

HUNT  FOODS,  INC.,  a  Corporation;  JOHN 
DOE,  RICHARD  ROE,  XYZ  CORPORA- 
TION, a  Corporation,  and  BLACK  &  WHITE 
COMPANY,  Defendants. 

COMPLAINT  FOR  DAMAGES  FOR 
BREACH  OF  CONTRACT 

Now  comes  plaintiffs  above-named  and  for  their 
First  Cause  of  Action  against  the  above-named  de- 
fendants, and  each  of  them,  allege  as  follows : 

I. 

At  all  times  herein  mentioned  plaintiff  Welling- 
ton Phillips  and  plaintiff  L.  W.  Liholm  were,  and 
they  now  are  doing  business  under  the  name  of 
Wellington  Phillips  &  Co.,  and  engaged  in  the  gen- 
eral business  of  selling  various  products  to  military 
and  governmental  agencies,  with  their  office  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia. 

II. 

The  true  names  of  the  defendants  sued  herein 
under  the  names  of  John  Doe,  Richard  Roe,  XYZ 
Corporation,   a   corporation,   and   Black    S:   White 
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Company,  are,  and  each  of  them  is,  unknown  to 
plaintiffs,  and  the  said  names  are  fictitious  names. 
Plaintiffs  pray  leave  to  amend  this  complaint  by 
inserting  herein  the  true  name  of  each  said  defend- 
ant when  said  true  name  is  ascertained. 

III. 

At  all  times  herein  mentioned  Hunt  Foods,  Inc., 
was  and  now  is  a  corporation  qualified  to  engage  in 
and  engaging  in  the  business  of  manufacturing  and 
selling  canned  food  and  other  foodstuffs  in  the 
State  of  California  and  elsewhere. 

IV. 

In  the  month  of  November,  1951,  in  the  County  of 
Alameda,  State  of  California,  the  exact  date  of 
which  is  now  unknown  to  plaintiffs,  plaintiffs  and 
defendants  entered  into  an  oral  agreement  which 
provided  as  follows: 

1.  Defendants  appointed  plaintiffs  effective  De- 
cember 1,  1951,  as  the  exclusive  military  service 
jobber  and  representative  of  defendants  for  sales 
of  products  of  the  defendants  to  all  military  sta- 
tions, camps,  posts  and  other  military  installations 
in  San  Francisco,  California,  in  the  County  of  Ala- 
meda, State  of  California,  and  in  Northern  Califor- 
nia and  to  the  military  purchasing  offices  in  San 
Francisco,  California,  and  in  Northern  California 
for  overseas  bases,  and  overseas  units  and  to  mili- 
tary ships  making  purchases  in  Northern  Califor- 
nia and  for  direct  sales  to  overseas  military  units, 
bases  and  installations. 
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2.  Defendants  ai)pointed  plaintiffs  as  said  exclu- 
sive military  service  jobber  and  representative  for 
a  jx^'^'iod  of  ten  years  from  the  date  of  said  oral 
agreement. 

3.  Plaintiffs'  compensation  for  acting  as  said  ex- 
clusive military  service  jobber,  agent  and  represent- 
ative* was  to  be  whatever  profit  plaintiffs  made  in 
purchasing  defendants'  i)roducts  and  reselling  the 
same  as  said  military  service  jobber  and  represent- 
ative. 

4.  Plaintiffs  agreed  to  promote  the  sales  of  the 
food  products  of  defendants  pursuant  to  said 
agreement. 

V. 
Prior  to  and  at  the  time  of  the  making  of  said 
oral  agreement  plaintiffs  informed  defendants  that 
in  order  fully  to  promote  and  increase  the  volume 
of  the  sales  of  defendants'  products  as  exclusive 
military  service  jobber  and  representative  in  the 
area  aforesaid  (1)  ])laintiffs  would  for  approxi- 
mately two  years  sell  defendants'  products  at  about 
plaintiffs'  cost,  or  below  cost,  and  without  substan- 
tial profit  and  would  expect  and  plan  to  sell  de- 
fendants' products  at  a  normal  profit  when  said 
volume  of  sales  of  defendants'  products  had  been 
increased  about  two  years  subsequent  to  December 
1,  1951,  and  (2)  plaintiffs  would  decrease  and  even- 
tually abandon  plaintiffs'  activity  in  plaintiffs' 
prior  business  of  bidding  for  military  purchases  of 
various  products  sold  by  plaintiffs  either  as  a  broker 
or  as  sales  agent  prior  to  December  1,  1951.  At  said 
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time  prior  to  the  making  of  said  oral  agreement 
plaintiffs  also  informed  defendants  that  plaintiffs 
would  give  up  and  release  certain  capital  funds 
necessary  in  the  conduct  of  said  bidding  business 
but  not  necessary  in  the  performance  of  said  oral 
contract  with  defendants. 

VI. 

During  the  period  from  December  1,  1951,  to  the 
month  of  May,  1953,  plaintiffs  did  substantially 
abandon  plaintiffs'  activity  in  said  former  bidding 
business  in  order  fully  to  perform  said  oral  agree- 
ment and  did  give  up  and  release  $10,000  of  capital 
funds  formerly  used  in  said  prior  bidding  business 
and  did,  in  order  to  promote  the  sales  of  defend- 
ants' products,  sell  large  quantities  of  defendants' 
products  at,  or  about  cost  and  below  cost,  without 
substantial  profit. 

VII. 

In  March  or  April,  1953,  the  exact  date  of  which 
is  unknown  to  plaintiffs,  defendants,  and  each  of 
them,  violated  and  breached  said  oral  agreement  in 
that  said  defendants  at  said  time  authorized  and  ap- 
pointed another  business  firm  to  represent  defend- 
ants as  exclusive  military  service  agents  and  sales 
representatives  to  sell  defendants'  products  in  sales 
to  the  military  units,  bases,  posts,  establishments, 
ships  purchasing  offices  and  installations  in  North- 
ern California  and  overseas  hereinabove  mentioned 
in  Paragraph  IV. 

VIII. 

At  all  times  from  the  making  of  said  oral  agree- 
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merit  in  November,  1951,  to  and  including  about  the 
1st  of  May,  1953,  plaintiffs  duly  and  fully  per- 
formed each  and  all  of  the  obligations  on  plaintiffs' 
part  to  perform  under  said  oral  agreement. 

IX. 

As  a  result  of  the  sale  by  plaintiffs  of  defendants' 
products  without  substantial  profit  during  the  pe- 
riod from  December  1,  1951,  to  May  1,  1953,  as 
aforesaid,  plaintiffs'  business  credit  has  been,  and 
now  is,  damaged  and  impaired.  As  a  result  of  the 
release  by  plaintiffs  of  capital  funds  as  aforesaid 
plaintiffs  have  at  all  times  subsequent  to  May  1, 
1953,  had  no  substantial  funds  with  which  to  finance 
or  renew  plaintiffs'  former  business  of  bidding  for 
military  purchases  and  as  a  result  of  plaintiffs'  said 
damaged  and  impaired  business  credit  plaintiffs 
have  at  all  times  since  May  1,  1953,  and  now  are, 
unable  to  borrow  any  adequate  or  substantial  funds 
for  said  purpose  and  have  been  unable  to  renew  or 
carry  on  said  prior  business  of  bidding  for  militryy 
purchases. 

X. 

At  the  times  plaintiffs  informed  defendants  that 
])laintiffs  planned  to  sell  defendants'  products  at  or 
below  cost  for  a  period  of  two  years  and  planned  to 
decrease  and  eventually  abandon  plaintiffs'  prior 
bidding  business  and  to  give  up  and  release  certain 
capital  funds,  as  more  fully  alleged  hereinabove  in 
paragraph  V,  defendants,  and  each  of  them,  ap- 
proved and  consented  to  each  and  all  of  the  said 
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plans  about  which  plaintiffs  informed  defendants, 
and  each  of  them,  as  aforesaid. 

XI. 

As  a  direct  and  proximate  result  of  the  said 
breach  and  violation  of  said  oral  agreement  by  de- 
fendants, and  each  of  them,  as  aforesaid,  plaintiffs 
were  damaged  in  the  sum  of  $380,000  in  that  plain- 
tiffs were  deprived  of  the  opportunity  and  con- 
tractual right,  for  a  period  of  about  eight  years 
from  and  after  said  breach  and  violation  of  said 
oral  agreement,  to  earn  a  reasonable  or  any  profit  in 
the  performance  of  said  oral  agreement.  Plaintiffs 
are  informed  and  believe,  and  upon  such  informa- 
tion and  belief  allege,  that  plaintiffs  have  been  dam- 
aged in  the  sum  of  $10,000  for  the  first  year  subse- 
quent to  May  1,  1953,  in  the  sum  of  $35,000  for  each 
of  the  second  and  third  years  subsequent  to  May  1, 
1953,  and  in  the  sum  of  $60,000  in  each  of  the 
fourth,  fifth,  sixth,  seventh,  and  eight  years  subse- 
quent to  May  1,  1953. 

As  and  for  a  Second,  Separate  and  Distinct  Cause 
of  Action  Against  Defendants,  and  Each  of 
Them,  Plaintiffs  Allege  as  follows : 

I. 

Plaintiffs  refer  to  and  incorporate  herein  and 
make  a  part  hereof  as  fully  as  if  set  out  in  full 
herein  each  and  all  of  plaintiff's  allegations  here- 
inabove contained  in  paragraphs  I,  II  and  III  of 
the  First  Cause  of  Action  contained  in  this  com- 
plaint. 
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II. 

In  the  month  of  November,  1951,  in  the  County 
of  Alameda,  State  of  California,  the  exact  date  of 
which  is  now  unknown  to  plaintiffs,  plaintiffs  and/ 
defendants  entered  into  an  oral  agreement  which 
provided  as  follows: 

1.  Defendants  appointed  plaintiffs  effective  De- 
cember 1,  1951,  as  the  exclusive  military  service 
jobber  and  representative  of  defendants  for  sales 
of  products  of  the  defendants  to  all  military  sta- 
tions, camps,  posts  and  other  military  installations 
in  San  Francisco,  California,  in  the  County  of  Ala- 
meda, State  of  California,  and  in  Northern  Califor- 
nia and  to  the  military  purchasing  offices  in  San 
Francisco,  California,  and  in  Northern  California 
for  overseas  bases,  and  overseas  units  and  to  mili- 
tary ships  making  purchases  in  Northern  California 
and  for  direct  sales  to  overseas  military  units,  bases 
and  installations. 

2.  Defendant  appointed  plaintiffs  as  said  exclu- 
sive military  service  jobber  and  representative  for 
an  indefinite  and  reasonable  period  of  time  from 
the  date  of  said  oral  agreement. 

3.  Plaintiffs'  compensation  for  acting  as  said 
exclusive  military  service  jobber,  agent  and  repre- 
sentative was  to  be  whatever  profit  plaintiffs  made 
in  purchasing  defendants'  products  and  reselling 
the  same  as  said  military  service  jobber  and  repre- 
sentative. 

4.  Plaintiffs  agreed  to  promote  the  sale  of  the 
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food  products  of  defendants  pursuant  to  said  agree- 
ment. 

III. 

Plaintiffs  refer  to  and  incorporate  herein  and 
make  a  part  hereof  as  fully  as  if  set  out  in  full 
herein  each  and  all  of  the  allegations  hereinabove 
contained  in  paragraphs  V,  VI,  VII,  VIII,  IX  and 
X  of  the  First  Cause  of  Action  contained  in  this 
complaint. 

IV. 

Plaintiffs  are  informed  and  believe,  and  upon 
such  information  and  belief  allege,  that  a  reason- 
able time  for  the  performance  of  the  said  oral 
agreement  hereinabove  alleged,  then  was  and  now 
is  a  period  of  ten  years. 

VI. 

As  a  direct  and  proximate  result  of  the  violation 
and  breach  of  said  oral  agreement  by  defendants, 
and  each  of  them,  as  aforesaid,  plaintiffs  were  dam- 
aged in  the  sum  of  $380,000.  Plaintiffs  are  informed 
and  believe,  and  upon  such  information  and  belief 
allege,  that  plaintiffs  were  damaged  in  the  sum  of 
$10,000  for  the  first  year  subsequent  to  May  1,  1953, 
$35,000  for  each  of  the  second  and  third  years  sub- 
sequent to  May  1,  1953,  and  in  the  sum  of  $60,000 
in  each  of  the  fourth,  fifth,  sixth,  seventh  and 
eighth  years  subsequent  to  May  1,  1953. 

Wherefore,  plaintiffs  pray  judgment  against  de- 
fendants, and  each  of  them,  for  the  sum  of  Three 
Hundred  Eighty  Thousand  Dollars  ($380,000),  for 
plaintiffs'  costs  of  suit  incurred  herein  and  for  such 
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other  and  further  relief  as  the  Court  deems  meet 
and  equitable  in  the  premises. 

HANCOCK,  ELKTNGTON  & 
EOTHERT, 

Attorneys  for  Plaintiffs. 
Duly  verified. 

[Endorsed]:     Filed  November  12,  1954. 

[Endorsed] :     Filed  December  10,  1954,  U.S.D.C. 


[Title  of  District  Court  and  Cause.] 

UNDERTAKING  ON  REMOVAL 

KnoAv  All  Men  by  These  Presents: 

That  Indemnity  Insurance  Company  of  North 
America,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Pennsylvania  and  duly 
authorized  to  transact  a  general  surety  business  in 
the  State  of  California,  is  held  and  firmly  bound 
unto  the  plaintiffs  above  named  and  each  of  them  in 
the  sum  of  Two  Hundred  Fifty  Dollars  ($250.00), 
lawful  money  of  the  United  States,  for  the  payment 
of  which  said  sum  well  and  truly  to  be  made  unto 
the  said  plaintiffs  the  said  Indemnity  Insurance 
Company  of  North  America  binds  itself,  its  suc- 
cessors, representatives  and  assigns  firmly  by  these 
})  resents. 

The  condition  of  the  above  obligation  is  such  that 
whereas  Hunt  Foods,  Inc.,  a  coi^oration,  is  about 
to  file  its  petition  in  the  United   States  District 
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Court  for  the  Northern  District  of  California  for 
the  removal  of  a  certain  cause  pending  in  the 
Superior  Couii:  of  the  State  of  California  in  and 
for  the  County  of  Alameda  and  numbered  261524, 
wherein  the  above-named  plaintiffs  are  all  the  par- 
ties plaintiff  and  wherein  said  Hunt  Foods,  Inc.,  is 
one  of  the  parties  defendant,  to  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia ; 

Now,  Therefore,  if  the  said  Himt  Foods,  Inc., 
shall  well  and  truly  pay  all  costs  and  disbursements 
incurred  by  reason  of  said  removal  proceedings, 
should  it  be  determined  that  said  suit  was  not  re- 
movable or  was  improperly  removed,  then  this  obli- 
gation shall  be  void;  otherwise  it  shall  remain  in 
full  force  and  effect. 

In  Witness  Whereof  said  Indemnity  Insurance 
Company  of  North  America  has  caused  these  pres- 
ents to  be  signed  and  its  corporate  seal  to  be  affixed 
this  9th  day  of  December,  1954. 

[Seal] 

INDEMNITY    INSURANCE    COMPANY    OF 
NORTH  AMERICA, 

By  /s/  G.  B.  FOSTER, 

Attorney-in-Fact. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  9th  day  of  December,  in  the  year  one 
thousand  nine  hundred  and  fifty-four,  before  me, 
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Alice  Browne,  a  Notary  Public  in  and  for  the  City 
and  County  of  San  Francisco,  personally  appeared 
G.  B.  Foster,  known  to  me  to  be  the  person  whose 
name  is  subscribed  to  the  within  instrument  as  the 
Attorney-in-Fact  of  the  Indemnity  Insurance  Com- 
pany of  North  America,  and  acknowledged  to  me 
that  he  subscribed  the  name  of  the  Indemnity  In- 
surance Company  of  North  America  thereto  as 
principal,  and  his  own  name,  as  Attorney-in-Fact. 

[Seal]        /s/  ALICE  BROWNE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  November  28,  1956. 
[Endorsed]:     Filed  December  10,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER,  COUNTERCLAIM  AND 
CROSS-COMPLAINT 

Defendant,  Hunt  Foods,  Inc.,  a  corporation,  an- 
swering the  Complaint  of  plaintiffs,  admits,  denies 
and  alleges  as  follows: 

I. 

Defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
averments  contained  in  paragraphs  I  and  II  of  the 
first  cause  of  action. 

II. 

Answering  the  allegations  in  paragraph  IV  of  the 
First  Cause  of  Action,  defendant  denies  each  and  all 
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the  allegations  therein  contained  except  as  herein  in 
this  paragraph  expressly  alleged  and  in  that  respect 
defendant  alleges  that :  prior  to  November  26,  1951, 
defendant's  salesmen  sold  its  products  to  United 
States  Government  Commissary  Stores  in  the  San 
Francisco  Bay  Area  and  southerly  to  Paso  Robles, 
all  in  the  State  of  California,  hereinafter  referred 
to  as  the  San  Francisco  Area.  On  or  about  Novem- 
ber 26,  1951,  defendant  designated  plaintiffs  as  its 
representative  to  sell  its  products  to  Government 
Commissary  Stores  in  said  San  Francisco  Area, 
under  an  arrangement  whereby  plaintiffs  were  to 
purchase  merchandise  from  defendant  at  defend- 
ant's regular  price  to  customers,  receiving  a  cash 
discount  only,  and  thence  plaintiffs  were  to  resell 
to  said  Government  Commissary  Stores.  A  small 
credit  line  was  given  by  defendant  to  plaintiffs  on 
a  ten-day  basis.  Thereafter  defendant  sold  merchan- 
dise to  plaintiffs  under  said  arrangement,  but  dur- 
ing the  month  of  January,  1952,  and  continuously 
thereafter,  plaintiffs  neglected  to  pay  defendant  ac- 
cording to  said  arrangement  and  the  amount  in  de- 
fault gradually  increased  so  that  on  or  about  May 
12,  1952,  plaintiffs  were  indebted  to  defendant  for 
merchandise  sold  by  defendant  to  plaintiffs  under 
said  arrangement  in  a  sum  in  excess  of  $19,000,  all 
of  which  indebtedness  was  in  default  and  which 
plaintiffs  were  unable  to  pay  or  satisfy.  On  May 
12,  1952,  as  security  for  defendant,  plaintiffs  exe- 
cuted in  writing  an  assignment  to  defendant  of  cer- 
tain specific  accounts  receivable,  totaling  $17,754.21, 
and  of  all  amounts  which  may  become  due  there- 
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after  to  plaintiffs  arising  out  of  resales  of  goods, 
wares  and  merchandise  purchased  by  plaintiffs 
from  defendant.  Thereafter  plaintiffs  collected  said 
specific  accounts  and  other  accounts  covered  by  said 
assignment  but  failed,  neglected  and  refused  to  pay 
the  same  to  defendant,  and  defendant  is  informed 
and  believes  and  therefore  alleges  that  plaintiffs 
used  some  or  all  of  said  sums  for  the  personal  bene- 
fit and  comfort  of  plaintiffs.  By  the  wilful  and  de- 
liberate acts  of  plaintiffs,  said  security  was  ren- 
dered valueless  and  is  now  of  no  value  whatsoever. 
On  or  about  April  23,  1953,  the  indebtedness  of 
plaintiffs  to  defendant  for  goods  and  merchandise 
sold  amounted  to  $27,388.85,  all  of  which  indebted- 
ness was  in  default  and  which  plaintiffs  were  unable 
to  pay  or  satisfy.  On  or  about  April  24,  1953,  de- 
fendant notified  plaintiffs  that  defendant  would  no 
longer  sell  its  merchandise  to  plaintiffs  for  sale  to 
Government  Commissary  Stores. 

III. 

Answering  the  allegations  in  paragraph  V  of  the 
First  Cause  of  Action,  defendant  denies  each  and 
all  the  allegations  therein  contained. 

IV. 
Answering  the  allegations  in  paragraphs  VI,  VII 
and  VIII  of  the  First  Cause  of  Action,  defendant 
denies  that  there  was  at  any  time  an  oral  contract 
as  alleged  in  the  Complaint;  denies  that  there  was 
at  any  time  any  breach  by  defendant  of  any  con- 
tract, and  alleges  that  the  arrangement  between 
plaintiffs  and  defendant  was  that  alleged  in  para- 
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graph  II  above  in  this  answer.  Defendant  admits 
that  as  of  May  1,  1953,  it  appointed  a  business  firm 
other  than  plaintiffs  to  handle  sale  of  defendant's 
products  to  Government  Commissary  Stores  in  the 
said  San  Francisco  Area  and  elsewhere  in  the 
world.  As  to  all  allegations  in  said  paragraphs  VI, 
VII  and  VIII  not  herein  expressly  denied  or  ad- 
mitted, defendant  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  such 
allegations. 

V. 
Answering  the  allegations  of  paragraph  IX  of  the 
First  Cause  of  Action,  defendant  alleges  that  it  is 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  averments  therein. 
Defendant  alleges  that  the  impairment,  if  any,  of 
plaintiffs'  credit,  capital  and  business,  or  any  of 
them,  was  and  is  caused  by  acts  of  the  plaintiffs  and 
was  not  directly  or  indirectly  in  any  manner  caused 
by  any  act  or  omission  of  defendant. 

VI. 

Answering  the  allegations  of  paragraph  X  of  the 
First  Cause  of  Action,  defendant  denies  each  and 
all  the  allegations  therein  contained. 

VII. 

Answering  the  allegations  of  paragraph  XI  of  the 
First  Cause  of  Action,  defendant  denies  that  plain- 
tiffs have  been  damaged  in  any  amount  by  any  act 
or  omission  of  defendant;  denies  that  there  was 
ever  an  agreement  between  the  parties  as  alleged  in 
said  Complaint  and  denies  that  defendant  at  any 
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time  broached  any  alleged  agreement  between  the 
parties.  As  to  all  allegations  in  said  paragraph  XI 
not  expressly  denied  herein,  defendant  is  without 
knowledge  or  information  siiJBficient  to  form  a  belief 
as  to  the  truth  of  such  allegations. 

Answer  to  Second  Cause  of  Action 

I. 

Answering  the  allegations  of  paragraph  I  of  the 
Second  Cause  of  Action,  defendant  refers  to  and 
incorporates  herein  as  if  set  forth  in  full,  each  and 
all  of  the  denials,  admissions  and  allegations  con- 
tained in  paragraph  I  of  the  answer  to  the  First 
Cause  of  Action. 

II. 

Answering  the  allegations  of  paragraph  II  of  the 
Second  Cause  of  Action,  defendant  refers  to  and  in- 
corporates herein  and  makes  a  part  hereof  as  fully 
as  if  set  forth  in  full,  each  and  all  of  defendant's 
denials  and  allegations  hereinabove  contained  in 
paragraph  II  of  the  answer  to  the  First  Cause  of 
Action. 

III. 

Answering  the  allegations  of  paragraph  III  of 
the  Second  Cause  of  Action,  defendant  refers  to 
and  incorporates  herein  and  makes  a  part  hereof 
each  and  all  the  denials  and  allegations  contained 
in  paragraphs  III  and  IV  of  the  answer  to  the 
First  Cause  of  Action. 

IV. 

Answering  the  allegations  contained  in  paragraph 


24  Hunt  Foods,  Inc.,  etc.  vs. 

IV  of  the  Second  Cause  of  Action,  defendant  denies 
oach  and  all  the  allegations  therein  contained. 

V. 

Answering  the  allegations  contained  in  paragraph 

V  of  the  Second  Cause  of  Action  (designated  as 
paragraph  VI  in  the  Complaint)  defendant  denies 
each  and  all  the  allegations  therein  contained,  and 
further  denies  that  any  act  or  omission  of  defend- 
ant at  any  time  caused  any  loss  or  damage  to  plain- 
tiffs. 

Separate  Defense 

The  purported  agreement  mentioned  in  the  Com- 
plaint by  which  defendant  is  sought  to  be  charged 
was  and  is  by  its  allegations  not  to  be  performed 
within  one  year  from  the  making  thereof;  was 
never  subscribed  by  the  defendant  or  its  agent  in 
writing,  nor  was  there  any  note  or  memorandum 
thereof  subscribed  by  defendant  or  its  agent. 

First  Affirmative  Defense,  Counterclaim  and  Cross- 
Complaint 

Plaintiffs  owe  defendant  $11,495.16  for  goods  sold 
and  delivered  by  defendant  to  plaintiffs  between 
December  1,  1951,  and  August  10, 1953. 

Second    Affirmative    Defense,    Counterclaim    and 
Cross-Complaint 

Ever  since  July  8,  1953,  and  now,  plaintiffs  owe 
defendant  $11,495.16  according  to  an  open  account 
between  the  parties,  which  sum  plaintiffs  agreed  to 
pay  to  defendant  but  have  neglected  and  refused 
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and  still  neglect  and  refuse  to  pay  the  said  sum  or 
any  part  thereof. 

Third  Affirmative  Defense,  Counterclaim  and  Cross- 
Complaint 

On  November  1,  1954,  an  account  was  stated  by 
and  between  defendant  and  plaintiffs,  under  and  by 
virtue  of  which  plaintiffs  are  indebted  to  defendant 
in  the  sum  of  $11,495.16,  no  part  of  which  has  been 
paid.  A  copy  of  said  account  stated,  is  attached 
hereto,  marked  '' Exhibit  A"  and  made  a  part 
hereof. 

Fourth    Affirmative    Defense,     Counterclaim    and 
Cross-Complaint 

I. 
On  July  14,  1953,  plaintiffs  accepted  three  trade 
acceptances  numbered,  respectively,  70,452,  70,453, 
and  70,454.  Said  trade  acceptances  were  made  by 
defendant  on  July  8,  1953,  and,  respectively,  re- 
quired plaintiffs  to  pay  to  the  defendant  as  follows : 
under  trade  acceptance  #70,452,  the  sum  of 
$4,439.79  on  October  1, 1953 ;  under  trade  acceptance 
#70,453,  the  sum  of  $4,439.79  on  November  1,  1953; 
under  trade  acceptance  #70,454  the  sum  of  $4,- 
439.79  on  December  1,  1953.  A  copy  of  each  trade 
acceptance  is  hereto  annexed,  marked  Exhibits  B, 
C  and  D,  respectively,  and  is  hereby  made  a  part 
hereof  as  if  set  forth  in  full. 

II. 

Plaintiffs  paid  to  defendant  $1,824.21  only  on  ac- 
count of  said  trade  acceptance  number  70,452,  and 
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plaintiffs  owe  to  defendant  $2,615.55,  the  balance 
due  and  unpaid  on  said  trade  acceptance. 

III. 

Plaintiffs  owe  to  defendant  the  full  amount  of 
each  of  said  trade  acceptances  numbered  70,453  and 
70,454,  to  wit:  $8,879.58. 

IV. 

In  each  of  said  trade  acceptances  plaintiffs  agreed 
to  pay  all  costs  of  collection  including  attorneys' 
fees  which  defendant  may  incur  in  collection 
thereon.  Defendant  is  informed  and  believes  and 
therefore  alleges  that  costs  and  attorneys  fees  in 
collection  thereof  will  amount  to  not  less  than 
$2,500,  the  exact  amount  being  now  unknown. 

Wherefore,  defendant  prays  that: 

1.  Plaintiffs  take  nothing  by  their  Complaint; 

2.  This  Court  award  judgment  in  favor  of  de- 
fendant and  against  plaintiffs  in  the  sum  of  $11,- 
495.16,  together  with  interest  thereon  at  the  legal 
rate  of  interest  as  follows :  on  said  trade  acceptance 
No.  70,452,  on  $2,615.55  from  October  1,  1953;  on 
trade  acceptance  No.  70,453  on  the  full  amount 
thereof  from  November  1,  1953,  and  on  said  trade 
acceptance  No.  70,454  on  the  full  amount  thereof 
from  December  1,  1953 ; 

3.  This  Court  award  to  defendant  its  costs  and 
attorneys'   fees  in  the   sum   of  $2,500.00  or  such 
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greater  or  lesser  amount  as  may  be  established  to 
the  satisfaction  of  the  Court. 

GUSHING,  CULLTNAN, 
DUNIWAY  &  GORRILL, 

By  /s/  VINCENT  CULLINAN, 

Attorneys  for  Defendant, 

Hunt  Foods,  Inc. 
Duly  verified. 


EXHIBIT  A 

Statement 
Hunt  Foods,  Inc. 

To:  Wellington  Phillips  &  Co.   (A  Partnership) 
915  Bryant  Street, 
San  Francisco,  California. 

Date:  November  1,  1954. 

Date  Reference  Debit  Credit  Balance 

Balance  on  Trade  Acceptances 

July  3,  1953  $22,198.94 

The  following  payments  have  been  received: 

8/19/53  $1,198.94 

9/  3/53  1,000.00 

9/  4/53  500.00 

9/21/53  750.00 

9/25/53  750.00 

9/30/53  240.85 

11/16/53  1,000.00 

11/27/53  1,500.00 

1/  6/54  2,000.00 

4/21/54  576.49 

5/10/54  587.50 

6/  9/54  200.00 

9/13/54  400.00 


Balance  due  on  Trade  Acceptances: 
11/  1/54  $11,495.16 

#70452 
#70453 
#70454 
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Statement 
Hunt  Foods,  Inc. 

To:  Wellington  Phillips  &  Co.   (A  Partnership) 
915  Bryant  Street, 
San  Francisco,  California. 

Date:  November  1,  1954. 

Date  Reference  Debit  Credit  Balance 

Statement  of  Unpaid  Trade  Acceptances 


Trade  Acceptance 

#70452 

$4,439.79 

The  following  payments  received  have 

been    applied    against 

Trade    Ac- 

ceptance  #70452: 

Balance  of  payment  rec'd. 

1/6/54 

$  60.22 

4/21/54 

576.49 

5/10/54 

587.50 

6/  9/54 

200.00 

9/13/54 

400.00 

Balance  due  on  Trade 

Acceptance  #70452 

$  2,615.58 

Trade  Acceptance  #70453 

4,439.79 

Trade  Acceptance  #70454 

4,439.79 

Total  Due 

$11,495.16 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COUNTERCLAIM  AND 
CROSS-COMPLAINT 

Now  comes  Wellington  Phillips  and  H.  W. 
Liholm,  plaintiffs  above  named,  and  for  their  an- 
swer to  the  Counterclaim  and  Cross-Complaint  of 
Defendant  Hunt  Foods,  Inc.,  a  corporation,  admit, 
deny  and  aver  as  follows: 

I. 

Answering  the  First  Affirmative  Defense,  Coun- 
ter-Claim  and  Cross-complaint,  plaintiffs  deny  gen- 
erally and  specifically,  each  and  every,  all  and  sin- 
gular, the  allegations  thereof. 

II. 

Answering  the  Second  Affirmative  Defense,  Coun- 
terclaim and  Cross-Complaint  plaintiffs  deny  gen- 
erally and  specifically,  each  and  every,  all  and 
singular,  the  allegations  thereof. 

III. 

Answering  the  Third  Affirmative  Defense,  Coun- 
terclaim and  Cross-Complaint  plaintiffs  admit  that 
on  November  1,  1954,  an  account  was  stated  by  and 
between  defendant  and  plaintiff  showing  that  plain- 
tiffs were  indebted  to  defendant  in  the  sum  of  $11,- 
495.16,  no  part  of  which  has  been  paid  and  that  a 
copy  of  said  account  stated  is  attached  to  the  An- 
swer of  defendant  Hunt  Foods,  Inc.,  and  marked 
Exhibit  "A." 
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TV. 

Answering  the  Fourth  Affirmative  Defense,  Coim- 
terclaim  and  Cross-Complaint  plaintiffs  admit  the 
allegations  of  paragraphs  I,  II,  and  III  thereof  and 
in  this  connection  aver  that  on  Julj^  14,  1953,  plain- 
tiffs also  accepted  two  additional  trade  acceptances 
numbered  70450  and  70451  in  the  sum  of  $4,439.79 
and  $4,439.78,  respectively,  and  paid  off  said  trade 
acceptances  subsequent  to  July  14,  1953,  and  deny 
generally  and  specially,  each  and  every,  all  and 
singular,  the  remaining  allegations  contained  in  said 
Fourth  Affirmative  Defense,  Counterclaim  and 
Cross-complaint  not  hereinabove  specifically  ad- 
mitted. 

Wherefore,  plaintiffs  pray  that  defendant  Hunt 
Foods,  Inc.,  take  nothing  by  its  Answer,  Counter- 
claim and  Cross-Complaint  herein  and  that  plain- 
tiffs have  judgment  herein  against  said  defendant 
as  prayed  in  the  complaint  herein. 

HANCOCK,  ELKINGTON  & 
ROTHERT, 

/s/  HARLOW  P.  ROTHERT. 

Attornevs  for  Plaintiff. 


Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  January  25,  1955. 


t 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  AND  MOTION  FOR 
JUDGMENT  ON  THE  PLEADINGS 

The  defendant,  Hunt  Poods,  Inc.,  a  corporation, 
moves  the  Court  as  follows: 

1.  To  dismiss  the  action  because  the  Complaint 
fails  to  state  a  claim  against  this  defendant  upon 
which  relief  can  be  granted. 

2.  For  a  judgment  on  the  pleadings  in  favor  of 
this  defendant  in  the  sum  of  $11,495.16,  together 
with  costs  and  reasonable  attorneys'  fees. 

GUSHING,  CULLINAN, 
DUNIWAY  &  GORRILL, 

By  /s/  VINCENT  CULLINAN, 

Attorneys  for  Defendant, 
Hunt  Foods,  Inc. 


Notice  of  Motion 

To  the  Plaintiffs  above  named  and  to  Harlow  P. 
Rothert,  Esq.,  and  Hancock,  Elkington  &  Roth- 
ert,  their  attorneys: 

Please  take  notice  that  the  undersigned  will  bring 
the  above  motions  on  for  hearing  before  the  above- 
entitled  Court  on  October  17,  1955,  in  the  Depart- 
ment of  the  Presiding  Judge  in  the  above-entitled 
Court  at  10:00  o'clock  a.  m.  in  the  Federal  Court, 
Post  Office  Building,  Seventh  and  Mission  Streets, 
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in  the  City  and  County  of  San  Francisco,  State  of 
California.  Said  motions  will  be  made  pursuant  to 
Rule  12  of  the  Rules  of  Civil  Procedure  of  the 
United  States  District  Courts  and  will  be  based 
upon  records  and  files  in  the  above-entitled  action. 

Dated :  October  7,  1955. 

CUSHING,  CULLINAN, 
DUNIWAY  &  GORRILL, 

By  /s/  VINCENT  CULLINAN, 

Attorneys  for  Defendant, 
Foods,   Inc. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  October  7,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  DISMISS 
AND  DENYING  MOTION  FOR  JUDG- 
MENT ON  THE  PLEADINGS 

This  matter  having  been  argued,  briefed  and  sub- 
mitted for  ruling, 

It  is  ordered  that  defendants'  motion  to  dismiss 
be,  and  the  same  hereby  is,  denied; 

It  is  further  ordered  that  defendants'  motion  for 
judgment  on  the  pleadings  be,  and  the  same  hereby 
is,  denied. 


i 


Wellington  Phillips,  et  at.  35 

Dated :  November  22,  1955. 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge. 

Tuck  V.  Gudiiason, 
11  C.  A.  2d  626. 

[Endorsed]:   Filed  November  22,   1955. 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  JUDGMENT 

In  this  diversity  case,  Phillips  seeks  damages 
against  Hunt  Foods,  Inc.,  for  breach  of  contract. 
It  is  admitted  that  the  amount  sought  by  Hunt  in 
its  cross-comi)laint,  viz.  $11,495.16,  is  owing  and  un- 
paid. 

Approximately  120  pages  of  briefs  have  been 
hied.  To  resolve  the  many  questions  of  California 
law  tendered  ^vould  require  a  judicial  excursion 
which  would  tnke  the  Court  too  far  away  from  its 
many  other  litigants.  But  this  is  not  necessary.  We 
need  not  determine  these  many  questions.  As  is 
sometimes  the  case,  the  legal  arguments  have  ob- 
scured the  facts.  And  this  case  can  be  justly  de- 
cided on  the  facts.  It  is  not  substantially  dissimilar 
to  INIillet  V.  Park  &  Tilford,  127  Fed.  Supp.  494 
(Judge  Murphy). 

It  is  my  opinion  that,  upon  the  evidence,  there 
was  an  oral  contract  between  Phillips  and  Hunt 
evidenced  by  some  written  memoranda,  that  it  w^as 
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to  continue  for  a  reasonable  time,  that  recovery  is 
not  prevented  by  the  Statute  of  Frauds,  and  that 
long  before  a  reasonable  time  had  elapsed.  Hunt 
unfairly  terminated  the  contract,  not  because  of 
any  real  default  on  the  part  of  Phillips,  but  be- 
cause Hunt  thought  there  was  more  profit  or  bene- 
fit elsewhere. 

Phillips  was  damaged.  His  damages  are  difficult 
of  ascertainment;  in  part,  they  are  speculative. 
Upon  the  most  reasonable  basis  of  computation 
available,  I  approximate  as  a  just  amount  of  such 
damage,  the  sum  of  $21,500.00. 

Judgment  will  therefore  go  in  favor  of  plaintiff, 
upon  findings  to  be  submitted  pursuant  to  Rules, 
in  the  sum  of  $21,500.00.  Defendant  will  have  judg- 
ment on  the  cross-complaint  in  the  sum  of  $11,- 
495.16. 

Dated:  April  17,  1956. 

/s/  LOUIS  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :  Filed  April  17,  1956. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  on  November  28,  1955,  and  was  tried  before  the 
court  sitting  without  a  jury,  Honorable  Louis  E. 
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(loodman  presiding,  on  November  28,  29,  and  30, 
and  December  1,  1955 ;  plaintiffs  appearing  by  Wel- 
lington  Phillips  and  by  their  attorney,  Harlow  P. 
Botliert,  Esq.,  defendant  Hunt  Foods,  Inc.,  a  cor- 
poration, appearing  by  its  attorneys  Vincent  Cul- 
linan,  Esq.,  and  Ben  C.  Duniway,  Esq.,  and  oral  and 
written  evidence  having  been  adduced  the  matter 
having  been  submitted  upon  briefs  for  the  court's 
decision  and"  the  Court  being  fully  advised  hereby 
makes  the  following  findings  of  fact: 

Findings  of  Fact 

I. 

It  is  true  that  plaintiffs  Wellington  and  Phillips 
and  H.  W.  Liholm  were  at  all  times  mentioned  in 
the  complaint  herein  partners  doing  business  under 
the  name  of  Wellington  Phillips  &  Co.  and  en- 
gaged in  the  business  of  selling  various  products  to 
military  and  governmental  agencies  with  their 
offices  in  the  City  and  County  of  San  Francisco, 
State  of  California. 

II. 

It  is  true  that  at  all  times  mentioned  in  said  com- 
plaint Hunt  Foods,  Inc.,  was  a  corporation  qualified 
to  engage  in,  and  engaging  in  the  business  of  manu- 
factuinng  and  selling  canned  food  and  other  food- 
stuffs in  the  State  of  California  and  elsewhere. 

III. 

It  is  true  that  during  the  period  from  September 
1,  1951,  to  November  30,  1951,  plaintiffs  and  defend- 
ant Hunt  Foods,  Inc.,  a  corporation,  made  and  en- 
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tered  into  an  oral  agreement  which  provided  as 
follows : 

1.  Said  defendant  appointed  plaintiffs  effective 
December  1,  1951,  as  the  exclusive  military  service 
jobber  and  representative  of  defendant  for  sales 
of  defendant's  products  to  all  military  stations, 
camps,  posts,  post  exchanges  and  other  military 
installations  in  San  Francisco,  California,  in  the 
County  of  Alameda,  State  of  California,  and  in 
Northern  California. 

2.  Defendant  appointed  plaintiffs  as  said  ex- 
clusive military  service  jobber  and  representative 
for  an  unspecified  period  of  time  commencing  on 
December  1,  1951. 

3.  The  compensation  of  plaintiffs  for  acting  as 
said  exclusive  military  service  jobber,  agent  and 
representative  was  to  be  whatever  profit  plaintiffs 
made  in  purchasing  defendant's  products  and  re- 
selling the  same  as  said  military  service  jobber  and 
representative. 

4.  Plaintiffs  agreed  to  promote  the  sale  of  de- 
fendant's food  products  pursuant  to  said  agreement 
and  to  perform  the  duties  and  obligations  of  ex- 
clusive military  service  jobber,  representative  and 
agent  for  defendant  in  sales  to  said  military  sta- 
tions, camps,  posts,  post  exchanges  and  other  mili- 
tary installations  in  Northern  California. 

IV. 

It  is  true  that  prior  to  and  at  the  time  of  making 
said  oral  agreement  plaintiffs  informed  defendant 
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Hunt  Foods,  Inc.,  a  corporation,  that  in  order  to 
fully  promote  and  increase  the  volume  of  sales  of 
defendant's  products  as  said  exclusive  military 
service  jobber  and  representative  in  Northern  Cali- 
fornia plaintiffs  would  (1)  for  approximately  two 
years  sell  defendant's  products  to  said  military  in- 
stallations at  about  plaintiffs  costs  and  without  sub- 
stantial profit  and  would  expect  and  plan  to  sell  de- 
fendant's products  at  a  normal  profit  after  the 
elapse  of  approximately  two  years  from  the  com- 
mencement of  the  performance  of  said  oral  con- 
tract, and  (2)  plaintiffs  would  decrease  and 
eventually  abandon  plaintiffs'  activity  in  plaintiffs' 
prior  business  of  ])idding  for  military  purchases  of 
various  products  sold  by  plaintiffs  prior  to  Decem- 
ber 1,  1951. 

V. 
During  the  period  from  December  1,  1951,  to 
the  month  of  May,  1953,  plaintiffs  did  substantially 
abandon  plaintiffs'  activity  in  said  former  bidding 
business  in  order  to  fully  promote  the  sales  of  de- 
fendant's products  during  said  period  and  in  order 
to  perform  said  oral  agreement  and  did  sell  large 
quantities  of  defendant's  products  to  said  military 
installations  at  about  plaintiffs'  costs  and  without 
substantial  gross  profit. 

VI. 

On  or  about  April  25,  1953,  defendant  Hunt 
Foods,  Inc.,  a  corporation,  violated  and  breached 
said  oral  agreement  in  that  said  defendant  at  said 
time    authorized    and    appointed    another   business 
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firm  to  represent  defendant  as  exclusive  military 
service  agent  and  sales  representative  to  sell  de- 
fendant's products  to  said  military  installations  in 
Northern  California  and  notified  plaintiffs  that 
plaintiffs'  exclusive  authority  to  act  as  said  ex- 
clusive military  service  jobber  and  representative 
was  terminated. 

YII. 
At  all  times  from  the  making  of  said  oral  agree- 
ment to,  and  including,  about  the  25th  day  of  April, 
1953,  plaintiffs  duly  and  fully  performed  each  and 
all  of  the  obligations  on  plaintiffs'  part  to  perform 
imder  said  oral  agreement. 

VIII. 

As  a  result  of  the  sale  by  plaintiffs  of  defend- 
ant's products  at  about  plaintiffs'  costs  and  without 
substantial  gross  profit  during  the  period  from  De- 
cember 1,  1951,  to  about  April  25,  1953,  plaintiffs 
incurred  substantial  losses  during  said  period  and 
plaintiffs'  business  credit  became  damaged  and  im- 
paired and  plaintiffs  were  unable  subsequent  to 
April  25,  1953,  to  renew  said  prior  business  of  bid- 
ding for  military  purchases. 

IX. 

At  the  times  when  plaintiffs  informed  defendant 
concerning  plaintiffs'  intention  and  plan  as  herein- 
above found  in  paragraph  IV  defendant  approved 
and  consented  to  said  plans  and  intentions  of  plain- 
tiffs. 
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X. 

As  a  direct  and  proximate  result  of  said  breach 
and  violation  of  said  oral  agreement  by  defendant 
Hunt  Foods,  Inc.,  a  corporation,  plaintiffs  were 
damaged.  The  damages  are  difficult  of  ascertain- 
ment. Upon  the  most  reasonable  basis  of  computa- 
tion available,  the  damages  of  plaintiffs  are  fixed  at 
the  sum  of  $21,500.00. 

XI. 

Except  as  hereinabove  found  to  be  true  each  and 
all  of  the  allegations  contained  in  plaintiffs'  com- 
plaint herein  are  untrue. 

XII. 

It  is  true  that  on  or  about  July  14,  1953,  plaintiffs 
accepted  three  trade  acceptances  numbered  respec- 
tively 70452,  70453,  and  70454,  which  said  trade  ac- 
ceptances obligated  plaintiffs  to  pay  to  defendant 
Hunt  Foods,  Inc.,  a  corporation,  respectively,  the 
sum  of  $4,439.79  on  October  1,  1953,  the  sum  of 
$4,439.79  on  November  1,  1953,  and  the  sum  of  $4,- 
439.79  on  December  1,  1953.  It  is  true  that  plaintiffs 
paid  the  defendant  the  sum  of  $1,824.21  on  account 
of  said  trade  acceptance  No.  70452  and  it  is  true 
that  the  remaining  unpaid  balance  due  and  owing 
from  plaintiffs  to  said  defendant  upon  said  trade 
acceptances  is  the  sum  of  $11,495.16. 

XIII. 

Except  as  hereinabove  specifically  found  to  be 
true  herein  each  and  all  of  the  allegations  contained 
in  the  Answer,  Counterclaim  and  Cross-Complaint 
of  Hunt  Foods,  Inc.,  a  corporation,  are  untrue. 
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Conclusions  of  Law 

Based  upon  the  above  Findings  of  Fact  the  Court 
adopts  the  following  Conclusions  of  Law  herein : 

I. 

Plaintiffs  are  entitled  to  a  judgment  upon  plain- 
tiffs' complaint  herein  against  defendant  Hunt 
Foods,  Inc.,  a  corporation,  in  the  sum  of  $21,500 
together  with  plaintiffs'  costs  of  suit  incurred 
herein. 

II. 

Defendant  Hunt  Foods,  Inc.,  a  corporation,  is 
entitled  to  a  judgment  against  plaintiffs,  and  each 
of  them,  upon  said  defendant's  cross-complaint 
herein  in  the  sum  of  $11,495.16. 

Let  judgment  be  entered  accordingly. 

Dated:  June  7th,  1956. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

Disapproved  as  to  form. 

Dated:  May  11,  1956. 

CUSHING,  CULLINAN, 
DUNIWAY  &  GORRILL, 

/s/  VINCENT   CULLINAN, 
Attorneys    for    Defendant    Hunt    Foods,    Inc.,    a 
Corporation. 

Lodged  May  15,  1956. 
[Endorsed] :  Filed  June  7,  1956. 
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[Title  of  District  Court  and  Cause.] 

PROPOSED  MODIFICATIONS  TO  DRAFT  OF 
PLAINTIFFS'  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Defendant,  Hunt  Foods,  Inc.,  submits  herewith 
its  proposed  modifications  to  the  findings  of  fact 
and  conclusions  of  law  proposed  by  plaintiffs. 


Proposed  Modification  of  Finding  I : 

"It  is  true  that  plaintiffs  Wellington  Phillips  and 
H.  W.  Liholm  and  Overseas  Finance  and  Trading 
Co.,  were  at  all  times  mentioned  in  the  complaint 
herein  partners  doing  business  under  the  name  of 
Wellington  Phillips  &  Co.  and  engaged  in  the  busi- 
ness of  selling  various  products  to  military  and 
governmental  agencies  with  their  offices  in  the  City 
and  County  of  San  Francisco,  State  of  California." 

Reasons  for  Proposed  Modification: 

Overseas  Finance  and  Trading  Co.  is  a  limited 
partner  and,  therefore,  its  name  should  be  added 
as  one  of  the  partners  in  the  business  of  plaintiffs. 

2. 

Proposed  Modification  of  Subparagi'aphs  1,  2,  and 
3  of  Finding  III : 

"1.  Said  defendant  appointed  plaintiffs  effective 
December  1,  1951,  as  the  exclusive  military  service 
jobber  for  sales  of  defendant's  products  to  all  mili- 
tary  stations,    camps,   posts,    post   exchanges   and 
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other  military  installations  in  San  Francisco,  Cali- 
fornia, in  the  County  of  Alameda,  State  of  Cali- 
fornia, and  in  Northern  California." 

^'2.  Defendant  appointed  plaintiffs  as  said  ex- 
clusive military  service  jobber  for  an  unspecified 
period  of  time  commencing  on  December  1,  1951." 

"3.  Plaintiffs  were  entitled  to  the  regular  job- 
ber's price  and  were  free  to  resell  at  any  price  fixed 
by  plaintiffs." 

Reasons  for  Proposed  Modification: 

The  plaintiffs  were  a  jobber.  They  were  not  a 
''representative"  because  that  term  suggests  the 
authority  to  bind  the  defendant  as  a  principal.  The 
whole  transaction  was  one  of  outright  sale  from 
defendant  to  plaintiffs  who  then  resold. 

There  was  no  "compensation"  to  plaintiffs.  They 
purchased  at  the  regular  jobber's  discount  and  were 
free  to  resell  on  their  own  terms. 

3. 

Proposed  Modification  to  Subparagraph  4  of  Find- 
ing III : 

"4.  Plaintiffs  agreed  to  promote  the  sale  of  de- 
fendant Hunt  Food,  Inc.'s  food  products  to  said 
establishments  but  there  was  no  requirement  that 
plaintiffs  purchase  any  specified  or  minimum 
amount  of  goods." 

Reasons  for  Proposed  Modification: 

(a)  The  statement  in  plaintiffs'  proposed  find- 
ing,  that  the   plaintiffs   agreed   "to    perform   the 
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duties  and  obligations"  of  exclusive  military  service 
jobbers  should  be  deleted.  There  is  no  evidence  of 
what  "the  duties  and  obligations"  of  such  a  jobber 
are.  There  is  no  evidence  that  such  duties  and  ob- 
ligations— whatever  they  are — were  ever  discussed. 

(b)  The  complaint  (page  2,  line  31)  alleges 
only  that  plaintiffs  agreed  to  promote  the  sale  of 
defendant's  products. 

(c)  The  evidence  establishes  that  there  was  no 
quota  or  minimum  amount  that  plaintiffs  were  re- 
quired to  purchase.  This  is  a  material  fact,  rela- 
tive to  the  mutuality  question  and  should  be  a  part 
of  the  findings. 

4. 

Proposed  Modification  to  Finding  IV: 

"The  partnership  of  plaintiffs  was  first  formed 
in  April,  1951,  and  thereafter  and  until  the  mak- 
ing of  the  said  oral  agreement,  plaintiffs'  business 
consisted  of  sales  of  food  products  to  military  es- 
tablishments on  a  brokerage  or  on  a  bidding  basis 
and  said  partnership  had  never  theretofore  acted 
as  a  military  service  jobber  representative  or  agent 
in  sales  of  food  products.  Prior  to  and  at  the  time 
of  making  said  oral  agi'eement,  plaintiffs  informed 
rei)resentatives  of  Hunt  Foods,  Inc.,  a  corporation, 
which  representatives  were  not  executive  officers  of 
that  corporation,  that  in  order  fully  to  promote  the 
sale  of  defendant's  products  as  military  service  job- 
ber in  Northern  California,  plaintiffs  would  for  a 
year  or  two  sell  defendant's  products  to  said  mili- 
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tary  installations  without  substantial  profit.  Plain- 
tiffs also  informed  said  representatives  that  they 
might  decrease  their  activity  in  their  bidding  and 
brokerage  business  theretofore  conducted.  Under 
said  oral  agreement  plaintiffs  were  at  all  times  free 
to  continue  to  engage  in  said  bidding  or  brokerage 
business  or  any  other  business  for  customers  other 
than  defendant  Hunt  Foods,  Inc." 

Reasons  for  Proposed  Modification: 

(a)  A  fact  material  on  the  question  of  damages 
is  that  the  jobber  arrangement  was  a  new  type  of 
venture  for  plaintiffs. 

(b)  The  plaintiffs  were  free  to  and  did  engage 
in  a  tremendous  volume  of  other  business,  a  fact 
material  on  the  issue  of  damages  as  well  as  on 
the  issue  of  estoppel. 

5. 

Proposed  Modification  to  Finding  No.  V: 

'^  During  the  period  from  December  1,  1951,  to 
the  month  of  May,  1953,  plaintiffs  did  not  substan- 
tially abandon  their  activity  in  said  former  bidding 
business  or  in  said  former  brokerage  business.  It  is 
true  that  during  the  year  1952,  ])laintiffs'  broker- 
age business,  for  customers  other  than  defendants, 
increased  over  the  previous  year  by  30%  and  their 
bidding  business  amounted  to  73%  of  the  total  busi- 
ness done  by  plaintiffs  in  said  year.  It  is  true  that 
during  the  said  period  plaintiffs  on  occasions  sold 
defendant's  products  without  substantial  profit." 
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Reasons  for  Proposed  Modification: 

Defendant  is  entitled  to  findings  on  the  business 
done  by  plaintiffs  for  customers  other  than  this  de- 
fendant. These  are  material  on  the  issues  of  dam- 
ages and  estoppel. 

6. 

Proposed  Modification  of  Finding  No.  VI: 

"No  executive  officer  of  defendant  Hunt  Foods, 
Inc.,  a  corporation,  knew  any  of  the  terms  of  the 
said  oral  agreement.  The  employee  of  said  Hunt 
Foods  with  whom  plaintiffs  negotiated  and  made 
the  said  oral  agreement  had  no  written  authority 
to  enter  into  the  said  oral  agreement.  On  April  25, 
1953,  defendant  Hunt  Foods,  Inc.,  a  corporation, 
terminated  plaintiffs'  arrangement  with  said  de- 
fendant and  appointed  another  business  firm  to  rep- 
resent defendant  as  exclusive  military  services  sales 
representative  to  sell  defendant's  products  to  said 
military  installations.  At  said  time  and  for  many 
months  prior  thereto,  plaintiffs  were  indebted  in 
large  sums  to  defendant  Hunt  Foods,  Inc.,  for  mer- 
chandise purchased  from  defendant,  which  indebted- 
ness plaintiffs  w(^re  unable  to  pay  when  due,  and 
plaintiffs  had  been  for  many  months  and  were  at 
the  time  of  termination  unable  to  comply  with  de- 
fondant's  demand  for  pa^^nent  of  sums  due." 

Reasons  for  Proposed  Modification: 

(1)  There  is  no  proof  that  any  executive  officer 
of  Hunts  Foods,  Inc.,  knew  any  of  the  terms  of  the 
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alleged  agreement.  This  is  material  on  the  "Equal 
Dignities"  Rule. 

(2)  The  inability  of  plaintiffs  to  pay  is  ma- 
terial on  the  issue  of  damages.  The  failure  to  pay 
is  material  on  the  right  to  terminate,  regardless  of 
whether  that  was  the  reason  given. 

7. 

Proposed  Modification  of  Finding  No.  VII : 

"At  all  times  from  the  making  of  said  oral  agi^ee- 
ment  to,  and  including,  the  25th  day  of  April,  1953, 
plaintiffs  were  in  default  in  the  matter  of  their  pay- 
ments to  defendant  for  merchandise  purchased  by 
plaintiffs  from  defendant.  On  April  25,  1953,  plain- 
tiffs were  indebted  to  defendant  in  the  sum  of  $27,- 
388.85,  which  indebtedness  was  in  default  and  which 
plaintiffs  were  unable  to  pay  or  satisfy." 

Reasons  for  Proposed  Modification: 

The  evidence  established  that  plaintiffs  were  in 
default  almost  from  the  beginning  and  that  re- 
peated requests  for  payment  were  made  by  defend- 
ant, but  plaintiffs  for  one  reason  or  another  could 
not  pay. 

8. 

Proposed  Modification  of  Finding  No.  VIII. 

"Plaintiffs'  profits  during  the  period  December 
1,  1951,  to  April  25,  1953,  were  not  substantial." 

Reasons  for  Proposed  Modification: 

Finding  No.  VIII,  as  suggested  by  plaintiffs, 
would  find  that  plaintiffs'  credit  was  damaged  and 
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that  this  was  due  to  its  handling  of  defendant's 
products.  There  is  no  evidence  that  plaintiffs' 
credit  was  damaged  (nor  that  they  ever  had  credit) 
there  is  a  complete  lack  of  evidence  that  plaintiffs' 
financial  condition  was  due  to  the  handling  of  de- 
fendant's products.  The  evidence  shows  that  plain- 
tiffs, in  that  period,  did  a  quarter  of  a  million  dol- 
lars of  business  in  products  of  others  than  defend- 
ant and  that  they  also  conducted  a  substantial  brok- 
erage business.  The  evidence  further  established 
that  plaintiffs  have  suffered  a  fire  during  the  period 
which  wasn't  fully  compensated  by  insurance  and 
that  plaintiffs  had  lent  large  sums  of  money  to  their 
limited  partner. 

9. 

Proposed  Modification  of  Finding  No.  IX: 

"At  no  time  did  any  executive  officer  of  defend- 
ant Hunt  Foods,  Inc.,  approve  or  consent  or  have 
knowledge  of  any  plans  and  intentions  of  plnin- 
tiffs,  other  than  that  plaintiffs  purchased  defend- 
ant's products  and  resold  them  to  said  military  es- 
tablishments." 

Reasons  for  Proposed  Modification: 

The  evidence  is  clear  that  Phillips  talked  only  to 
Mr.  Flynn,  a  manager  of  a  branch  office,  to  Mr. 
Stieger,  an  assistant  manager  of  a  branch  office,  and 
to  Mr.  Miller,  a  sales  manager,  in  making  his  ar- 
rangements. There  was  no  evidence  that  any  ex- 
ecutive officer  ever  knew  of  an  arrangement  such 
as  that  claimed   by  the  plaintiffs.   All   they  knew 
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was  that  Hunt  sold  to  Phillips  who  resold  to  mili- 
tary establishments. 

10. 

Proposed  Modification  of  Finding  No.  X : 

"As  a  result  of  the  arrangement  between  plain- 
tiffs and  defendant,  plaintiffs  did  not  realize  as 
much  a  profit  during  the  period  December  1,  1951, 
to  April  25,  1953  as  they  might  have  made  but  for 
the  said  arrangement." 

Reasons  for  Proposed  Modification: 

(a)  Plaintiffs  did  realize  some  profit. 

(b)  How  they  were  damaged  in  the  sum  of  $21,- 
500  does  not  appear  in  plaintiffs'  proposed  finding 
X. 

11. 

Proposed  Modification  of  Finding  No.  XII: 

"It  is  true  that  on  or  about  July  14,  1953,  plain- 
tiffs accepted  three  trade  acceptances  numbered  re- 
spectively 70452,  70453,  and  70454,  which  said  trade 
acceptances  obligated  plaintiffs  to  pay  to  defend- 
ant Himt  Foods,  Inc.,  a  corporation,  respectively, 
the  sum  of  $4,439.79  on  October  1,  1953,  the  sum  of 
$4,439.79  on  November  1,  1953,  and  the  sum  of  $4,- 
439.79  on  December  1,  1953.  Each  of  said  trade 
acceptances  entitles  defendant  to  recover  from 
plaintiffs  all  costs  of  collection  including  attorney 
fees  which  defendant  incurs  in  the  collection 
thereof.  It  is  true  that  plaintiffs  paid  the  defend- 
ant the  sum  of  $1,824.21  only  on  account  of  said 
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trade  acceptance  No.  70452  and  that  none  of  said 
trade  acceptances  were  paid  at  maturity  and  it  is 
true  that  the  remaining  unpaid  balance  due  and 
owing  from  plaintiffs  to  said  defendant  upon  said 
trade  acceptances  is  the  sum  of  $11,495.16,  with  in- 
terest thereon  in  the  sum  of  $2,029.63.  Defendant  is 
entitled  to  recover  from  plaintiffs  all  costs  incurred 
in  connection  with  the  action  filed  herein  and  to 
recover  attorneys'  fees  in  the  sum  of  $3,000.00." 

Reasons  for  Proposed  Modification : 

(a)  Hunt  is  entitled  to  interest  on  the  liquidated 
amount,  the  plaintiffs'  damages  being  an  offset 
against  the  amount  due,  not  a  payment. 

(b)  The  interest  computation  is: 

Interest  on  $2,615.55  from  Oct.  1,  1953  to  May 
15,  1956: 

a)  Oct.  1,  1953,  to  Oct.   1,  1955. ..  .$366.16 

b)  Oct.  1,  1955,  to  May  15,  1956 

(227  days  at  .50) 113.50 

$479.66 

Interest  on  $4,439.79  from  Nov.  1,  1953, 
to  Nov.  1,  1955 $621.56 

Interest  on  $4,439.79  from  Nov.  1,  1955, 

to  May  15,  1956  (196  days  at  .85) 166.60 

$788.16 
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Interest  on  $4,439.79  from  Dec.  1,  1953, 

to  Dec.  1,  1955 $621.56 

Interest  on  $4,439.79  from  Dec.  1,  1955, 
to  May  15,  1956  (165  days  at  .85) 140.25 


$761.81 


Recapitulation 
$   479.66 
788.16 
761.81 


$2,029.63 

(c)  The  amount  of  attorneys'  fee  is  less  than 
2d%  of  the  judgment  obtained. 

12. 

Proposed  Modification  of  Finding  No.  XIII : 

"A  few  days  prior  to  November  1,  1954,  defend- 
ant demanded  payment  by  plaintiffs  of  the  balance 
owed  by  plaintiffs  to  defendant  for  merchandise 
sold  by  defendant  to  plaintiffs  during  the  period  of 
the  said  arrangement.  At  said  time,  plaintiffs  as- 
serted they  had  a  claim  for  damages  for  termination 
of  the  arrangement.  On  November  1,  1954,  an  ac- 
count w^as  stated  by  and  between  the  parties  under 
and  by  virtue  of  which  it  was  determined  that  plain- 
tiffs were  indebted  to  defendant  in  the  sum  of  $11,- 
495.16,  no  part  of  which  has  been  paid." 

Reasons  for  Proposed  Modification : 

This  finding  is  pertinent  to  the  issue  of  merger. 


I 
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Conclusions  of  Law 

Proposed  Modification  ol*  Paragraph  II  of  the  Con- 
clusions of  Law: 

"Defendant  Hunt  Foods,  Inc.,  a  corporation,  is 
entitled  to  judgment  against  plaintiffs,  and  each  of 
them,  upon  defendant's  Cross-complaint  herein,  in 
the  sum  of  $13,524.79,  together  with  attorneys'  fees 
in  the  sum  of  $3,000.00,  and  defendant 's  cost  of  suit 
incurred  herein." 

Dated :     May  15,  1956. 

Respectfully  submitted, 

CUSHING,  CULLINAN, 
DUNIWAY  &  GORRILL, 

/s/  VINCENT  CULLINAN, 

BEN  C.  DUNIWAY, 

By  /s/  VINCENT  CULLINAN, 

Attorneys  for  Defendant 
Hunt  Foods,  Inc. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT 

(Form  Submitted  by  Defendant) 

The  above-entitled  action  came  on  regularly  for 
trial  on  November  28,  1955,  and  was  tried  before 
the  court  sitting  without  a  jury,  Honorable  Louis 
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E.  Goodman  presiding,  on  November  28,  29  and  30, 
and  December  1,  1955;  plaintiffs  appearing  by 
Wellington  Phillips,  and  by  their  attorney,  Harlow 
P.  Rothert,  Esq. ;  defendant  Hunt  Foods,  Inc.,  a 
corporation,  appearing  by  its  attorneys,  Vincent 
Cullinan,  Esq.,  and  Ben  C.  Duniway,  Esq.,  and  oral 
and  written  evidence  having  been  adduced,  the 
matter  having  been  submitted  upon  briefs  for  the 
court's  decision,  and  the  court  having  made  and 
entered  herein  its  findings  of  fact  and  conclusions 
of  law.  It  Is  Hereby  Ordered,  Adjudged  and  De- 
creed as  Follows: 

1.  Judgment  is  hereby  granted  to  plaintiffs  upon 
plaintiffs '  complaint  against  defendant  Hunt  Foods, 
Inc.,  a  corporation,  in  the  sum  of  Twenty-one  Thou- 
sand Five  Hundred  Dollars  ($21,500),  together  with 
plaintiffs'  costs  of  suit  incurred  herein. 

2.  Defendant  Hunt  Foods,  Inc.,  a  corporation, 
is  hereby  granted  judgment  against  plaintiffs,  and 
each  of  them,  upon  said  defendant's  cross-complaint 
herein  in  the  sum  of  Sixteen  Thousand  Five  Hun- 
dred Twenty-four  and  79/100  Dollars  ($16,524.79), 
together  with  defendant's  costs  of  suit  incurred 
herein. 

Dated: ,  1956. 


United  States  District  Judge. 

Receipt  of  copy  acknowledged.  | 

[Endorsed] :     Filed  May  16,  1956. 
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In  the  United  States  J3istrict  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  34288 

WELLINGTON  PHILLIPS  and  H.  W.  LIHOLM, 

Plaintiffs, 

vs. 

HUNT  FOODS,  INC.,  a  Corporation,  JOHN  DOE, 
RICHARD  ROE,  XYZ  Corporation,  a  Cor- 
poration, and  BLACK  &  WHITE  COMPANY, 

Defendants. 

JUDGMENT 

The  above-entitled  action  came  on  regularly  for 
trial  on  November  28,  1955,  and  was  tried  before 
the  court  sitting  without  a  jury,  Honorable  Louis 
E.  Goodman  presiding  on  November  28,  29,  and  30, 
and  December  1,  1955,  plaintiffs  appearing  by  Wel- 
lington Phillips  and  by  their  attorney,  Harlow  P. 
Rothert,  Esq.,  defendant  Hunt  Foods,  Inc.,  a  cor- 
poration, appearing  by  its  attorneys  Vincent  CuUi- 
nan,  Esq.,  and  Ben  C.  Duniway,  Esq.,  and  oral  and 
written  evidence  having  been  adduced  the  matter 
having  been  submitted  upon  briefs  for  the  court's 
decision  and  the  court  having  made  and  entered 
herein  its  findings  of  fact  and  conclusions  of  law 
it  is  hereby  ordered,  adjudged  and  decreed  as  fol- 
lows: 

1.  Judgment  is  hereby  granted  to  plaintiffs  upon 
plaintiffs'  complaint  against  defendant  Hunt  Foods, 
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Inc.,  a  corporation,  in  the  sum  of  Twenty-One 
Thousand  Five  Hundred  Dollars  ($21,500),  together 
with  plaintiffs'  costs  of  suit  incurred  herein. 

2.  Defendant  Hunt  Foods,  Inc.,  a  corporation, 
is  hereby  granted  judgment  against  plaintiffs,  and 
each  of  them,  upon  said  defendant's  cross-complaint 
herein  in  the  smne  of  Eleven  Thousand  Four  Hun- 
dred Ninety  Five  and  16/100  Dollars  ($11,495.16). 

Dated :  June  7,  1956. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

Disapproved  as  to  form. 

Dated:  May  11,  1956. 

GUSHING,  CULLINAN,  DUNI- 
WAY  &  GOERILL, 

/s/  VINCENT  CULLINAN, 

Attorneys  for  Defendant  Hunt 
Foods,  Inc. 

Lodged  May  15,  1956. 

[Endorsed] :    Filed  and  entered  Jime  7,  1956. 
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[Title  of  District  Court  and  Cause.] 

BILL  OF  COSTS 

Judgment   having    been   entered   in    the    above- 
entitled  action  on  the  7th  day  of  June,  1956,  against 
Defendants,  the  Clerk  is  requested  to  tax  the  follov^r- 
ing  as  costs: 
Fees  of  the  Clerk : 
U.  S.  Dist.  Ct.,  So.  District,  Los 
Angeles   (filing  fee  for  Miller 

deposition  subpoena)  $       .75       

Complaint  Ala.  Cty $  13.00        167.00      $13.00* 

*Allowed 
Jury  fees 154.00       


Fees  of  the  Marshal : 

Service  of  sub/take/dep.,  Miller..     10.00  13.50       

Service  of  subpoena,  Col.  Bevins..       3.50       

Fees    for    witnesses     (itemized    on 
reverse  side) 10.00       

Docket  fees  under  28  U.S.C.  1923 20.00       

Costs  incident  to  taking  of  deposi- 
tions: L.W.Phillips (copy)     45.27 

Lee  Miller  35.10  80.37        35.10* 

Process:  Service  of  summons  and 
complaint  5.00       


Total $296.62 

$li2.62\  Taxed. 
$  97.35     Taxed. 


•Figures  and  words  in  italics  were  written  in  green  ink  on 
original. 

fFigures  on  original  written  in  green  ink  and  cancelled. 
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State  of  California, 

County  of  San  Francisco — ss. 

I,  Harlow  P.  Rothert,  do  hereby  swear  that  the 
foregoing  costs  are  correct  and  were  necessarily  in- 
curred in  this  action  and  that  the  services  for  which 
fees  have  been  charged  were  actually  and  neces- 
sarily performed.  A  copy  hereof  was  this  day 
mailed  to  Vincent  Cullinan,  Esq.,  1  Montgomery 
St.,  San  Francisco,  with  postage  fully  prepaid 
thereon. 

Please  take  notice  that  I  will  appear  before  the 
Clerk  to  tax  said  costs  on  the  13th  da}^  of  June, 
1956,  at  9:45  a.m. 

HANCOCK,  ELKINGTON  & 
ROTHERT, 

/s/  HARLOW  P.  ROTHERT, 
Attorney  for  Plaintiff. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  June,  A.D.  1956,  at  San  Francisco. 

[Seal]        /s/  JESSIE  R.  CALDERWOOD, 

Notary  Public. 

Costs  are  hereby  taxed  in  the  amount  of  $97.35 
this  14th  day  of  June,  1956,  and  that  amoimt  in- 
cluded in  the  judgment. 

/s/  C.  W.  CALBREATH, 
Clerk; 

By  /s/  MARGARET  P.  BLAIR, 
Deputy  Clerk. 

[Endorsed] :    Filed  June  13,  1956.  | 
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[Title  oP  District  Court  and  Cause.] 

BILL  OF  COSTS 

Judgment  having  been  entered  in  the  above- 
entitled  action  on  the  7th  day  of  June,  1956,  against 
Plaintiffs,  the  Clerk  is  requested  to  tax  the  follow- 
ing as  costs: 

Fees  of  the  Clerk : 

Petition  for  Removal  $  15.00       


Fees  of  the  Court  Reporter : 

For  all  or  any  part  of  the  tran- 
script necessarily  obtained  for                             Disalloived* 
use  in  the  ease $473.85       

Costs  incident  to  taking  the  deposi- 
tions: Lee  Miller (copij)  $  19.50 

AV.  Phillips  99.05         118.55\     $99.05* 

Filing  Petition  to  Remove,  Alameda 

County  7.00        


Serving  Subpoena,  W.  J.  Reid 6.00  13.00 


Total $620.40     $127.05* 

On  objections,  entire  bill  disallowed. 
May  14,  1956. 

C.  W.  CALBREATH, 

Clerk; 

By  /s/  MARGARET  P.  BLAIR, 
Deputy. 


*Words  and  figures  in  italics  written  in  green  ink  on  margin 
of  oriarinal. 


t Cancelled  on  original. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

I,  Vincent  Cullinan,  do  hereby  swear  that  the 
foregoing  costs  are  correct  and  were  necessarily  in- 
curred in  this  action  and  that  the  services  for  which 
fees  have  been  charged  were  actually  and  neces- 
sarily performed.  A  copy  hereof  was  this  day 
mailed  to  Harlow  P.  Rothert  with  postage  fully 
prepaid  thereon. 

Please  take  notice  that  I  will  appear  before  the 
Clerk  to  tax  said  costs  on  the  14th  day  of  June, 
1956,  at  10:00  a.m. 

/s/  VINCENT  CULLINAN, 

Attorney  for  Defendant. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  June,  A.D.  1956,  at  San  Francisco,  California. 

[Seal]        /s/  MARION  M.  GORMAN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Oct.  18,  1956. 
[Endorsed] :     Filed  June  14,  1956. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  Court  of  Appeals: 

Notice  is  hereby  given  that  Hunt  Foods,  Inc., 
defendant  and  cross-complainant  above  named, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judg- 
ment entered  in  this  action  on  June  7,  1956,  in 
which  judgment  was  entered  in  favor  of  defendant 
and  cross-complainant  in  the  sum  of  $11,495.16  and 
in  which  judgment  was  entered  in  favor  of  plaintiffs 
and  cross-defendants  in  the  sum  of  $21,500.  Said  de- 
fendant and  cross-complainant  appeals  from  that 
part  of  the  judgment  in  its  favor  as  well  as  that 
part  of  the  judgment  in  favor  of  plaintiffs  and 
cross-defendants. 

Dated:     June  11,  1956. 

/s/  VINCENT  CULLINAN, 

/s/  BEN.  C.  DUNIWAY, 

CUSHING,  CULLINAN, 
DUNIWAY  &  GORRILL, 

Attorneys  for  Defendant  and  Cross-Complainant, 
Hunt  Foods,  Inc. 

[Endorsed] :  Filed  June  18,  1956. 
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[Title  of  District  Court  and  Cause.] 

BOND 

Whereas,  the  Defendant  in  the  above-entitled 
action,  Hunt  Foods,  Inc.,  a  Corporation,  has  ap- 
pealed to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  a  net  judgment  of  Ten 
Thousand  Four  and  84/lOOths  ($10,004.84)  Dollars, 
and  claimed  costs  of  Two  Hundred  Seventy-six  and 
No/lOOths  ($276.00)  Dollars,  and  made  and  entered 
against  the  Defendant  in  said  action  in  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Division,  in  favor  of  the 
Plaintiff  on  June  7,  1956; 

Whereas,  the  Appellant  is  desirous  of  staying  the 
execution  of  said  judgment  so  appealed  from, 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  such  appeal  the  undersigned,  The  Fidelity 
and  Casualty  Company  of  New  York,  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  New  York,  and  duly  licensed  to  transact  a  gen- 
eral surety  business  in  the  State  of  California,  for 
the  purpose  of  making,  guaranteeing  or  becoming 
surety  upon  bonds  or  undertakings  required  or 
authorized  by  the  laws  of  the  State  of  California, 
does  hereby  acknowledge  itself  justly  bound  in  the 
sum  of  Twelve  Thousand  and  No/lOOths  ($12,- 
000.00)  Dollars. 

That  if  Said  Judgment  Appealed  From,  or  any 
part  thereof,  be  affirmed  or  the  appeal  be  dismissed 
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the  Appellant  will  pay  the  amount  directed  to  l)e 
paid  by  the  judG^ment,  or  the  part  of  said  amount 
as  to  which  the  same  shall  be  affirmed  if  affirmed 
only  in  part,  and  all  damages  and  costs  which  shall 
or  may  be  awarded  against  the  appellant  upon  the 
appeal;  and  that  if  the  appellant  does  not  make 
such  payment  within  thirty  (30)  days  after  the 
filing  of  the  remittitur  from  the  judgment  in  the 
court  from  which  the  appeal  was  taken,  judgment 
may  be  awarded  in  the  said  action  on  motion  of 
respondent,  without  notice  to  the  undersigned 
Sui'cty,  in  their  favor  against  the  Surety  for  such 
amount  together  with  the  interest  that  may  be  due 
thereon  and  the  damages  and  costs  which  may  be 
awarded  against  the  Appellant  upon  the  appeal. 

In  Witness  Whereof  the  Said,  The  Fidelity  and 
Casualty  Company  of  New  York,  does  cause  this 
obligation  to  be  signed  by  its  duly  authorized  attor- 
ney and  its  corporate  seal  to  be  hereunto  affixed  at 
San  Francisco,  California,  this  11th  day  of  June, 
1956. 

Approved:  June  13th,  1956. 

/s/  LOUIS  GOODMAN, 

U.  S.  District  Judge. 
[Seal] 

THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK, 

By  /s/  LAUREL  E.  MAY, 
Attorney. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  12th  day  of  June,  in  the  year  One  Thou- 
sand Nine  Hundred  and  Fifty-six,  before  me,  C.  J. 
Treganowen,  a  Notary  Public  in  and  for  the  said 
City  and  County  of  San  Francisco,  residing  therein, 
duly  commissioned  and  sworn,  personally  appeared 
Laurel  E.  May,  known  to  me  to  be  the  Attorney  of 
The  Fidelity  and  Casualty  Company  of  New  York, 
the  Corporation  that  executed  the  within  instru- 
ment, and  known  to  me  to  be  the  person  who  exe- 
cuted the  said  instmment  on  behalf  of  the  Corpora- 
tion therein  named  and  acknowledged  to  me  that 
such  Corporation  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  in  the  County  of  San 
Francisco  the  day  and  year  in  this  certificate  first 
above  written. 

[Seal]        /s/  C.  J.  TREGANOWEN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  March  16,  1958. 
[Endorsed] :     Filed  June  13,  1956. 
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[Title  of  District  Court  and  Cause.] 

CONCISE  STATEMENT  OF  THE  POINTS  ON 
WHICH  APPELLANT  INTENDS  TO 
RELY  ON  APPEAL 

I. 

Points  upon  which  appellant  relies  in  the  appeal 
from  the  judgment  of  the  District  Court, 
awarding  judgment  in  the  sum  of  $11,495.16 
and  which  fails  to  include  interest,  costs  and 
attorney  fees. 

1.  The  Cross-Complaint  of  appellant  sets  forth 
three  trade  acceptances,  each  of  which  was  for  a 
specified  amount  and  each  of  which  was  in  default 
on  or  before  December  1,  1953.  Each  requires  plain- 
tiffs to  pay  all  costs  of  collection  including  attor- 
neys' fees.  Each  of  these  trade  acceptances  draws 
interest,  under  the  law,  from  the  respective  matu- 
rity dates,  to  wit,  October  1,  1953,  November  1, 
1953,  December  1,  1953. 

2.  The  District  Court  failed  correctly  to  apply 
the  law  in  refusing  to  award  appellant  interest  on 
the  definite  amoimts  that  became  due,  respectively, 
in  October,  November,  and  December,  1953.  Un- 
liquidated cross-claims  of  appellee  does  not  render 
appellant's  trade  acceptances  unliquidated,  and  the 
unliquidated  claims  of  appellee  are  given  treatment 
as  discounts,  not  as  payments  made  at  the  time  the 
debt  is  due. 
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Cal.  Lettuce  Growers  v.  Union  Sugar  (1955) 
45  Cal.  (2d)  474,  487. 

Lineman  v.  Schmid  (1948)  32  Cal.  (2d)  204. 

3.  The  District  Court  erred  in  failing  to  award 
appellant  reasonable  attorneys'  fees,  as  provided 
for  in  the  trade  acceptances. 

Kirk  V.  Culley  (1927)  202  Cal.  501  at  508. 

4.  The  District  Court  erred  in  failing  to  award 
appellant  its  costs  of  suit  in  connection  with  the 
judgment  in  appellant's  favor,  the  trade  accept- 
ances providing  therefor. 

5.  The  Judgment  is  erroneous  in  that  it  does  not 
run  against  the  Limited  Partner  in  the  plaintiff 
partnership. 

11. 
Points  upon  which  appellant  relies  in  the  appeal 
from  the  Judgment  of  the  District   Court  in 
favor  of  Plaintiffs. 

1.  This  is  an  action  on  an  oral  contract  under 
which  plaintiff  was  authorized  bv  a  district  man- 
ager of  defendant  to  buy  merchandise  from  defend- 
ant and  resell  it,  at  prices  determined  by  plaintiffs, 
to  certain  specified  commissary  stores.  This  was  a 
new  type  of  operation  for  plaintiff.  The  plaintiff 
partnership  (consisting  of  Phillips  and  Liholm  gen- 
eral partners,  and  Overseas  Finance  &  Trading  Co., , 
a  limited  partner)  was  formed  in  late  1950  and  en- 
gaged in  a  ''bidding  business"  i.e  bidding  on  food! 
items  under  government  bids.  These  items  are  dif- 
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fercnt  than  the  items  sold  to  commissary  stores. 
Tliey  also  did  ''brokerage"  business  which,  too,  was 
a  substantially  different  business  than  selling  to 
commissary  stores. 

The  alleged  contract  was  entered  into  by  plaintiff 
Phillips  and  an  employee  of  defendant,  now  dead. 
Phillips  admits  that  he  was  not  bound  to  purchase 
any  minimum  or  specified  amount  of  goods.  Phillips 
admits  that  he  was  not  required  to  cease  his  bidding 
or  his  brokerage  business.  In  fact  during  the  16 
months  he  was  buying  and  selling  Hunt  products, 
he  was  doing  substantial  business  for  others  than 
defendant :  he  increased  his  profits  in  the  brokerage 
business  by  some  30%  and  he  did  over  a  quarter  of 
a  million  dollars  in  his  bidding  business. 

No  executive  officer  of  Hunt  Foods,  Inc.,  had  any 
knowledge  nor  any  reason  to  suspect  that  plaintiffs 
were  operating  under  a  contract  such  as  that  as- 
serted in  this  action. 

The  evidence  shows  that  plaintiffs  never  had 
financial  resources  sufficient  to  enable  them  to  buy 
and  sell  Hunt  merchandise.  Defendant  never  agreed 
to  finance  plaintiffs.  Hence  plaintiffs'  inability  to 
])erform  is  clearly  established. 

There  is  no  basis  in  the  record  for  any  award  of 
prospective  damages.  The  burden  of  proof  is  on 
plaintiffs.  Plaintiffs  operated  for  16  months  and  had 
the  exclusive  for  21  commissaries.  His  proof  con- 
sisted only  of  the  volume  done  for  12  months  at  one 
commissary,  4  months  at  a  second  commissary  and 
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4  months  at  a  third.  He  made  no  effort  to  show  his 
actual  volume  at  these  three  commissaries  for  the 
full  16  months ;  he  made  no  effort  to  show  any  of  his 
volume  at  the  other  18  commissaries.  He  used  care- 
fully selected  fragmentary  evidence  of  sales  for 
limited  periods  at  3  commissaries  as  a  basis  for  an 
inference  as  to  what  he  did  at  these  for  the  full 
period  and  as  an  inference  of  what  he  did  at  the 
other  18  commissaries.  On  the  basis  of  these  guesses, 
he  speculates  on  what  he  might  have  done  in  the 
future. 

2.  The  District  Court  failed  correctly  to  apply 
the  law  in  that  it  did  not  find  that  the  arrangement 
between  the  parties  was  terminable  at  the  will  of 
either. 

E.  I.  Du  Pont  DeNamour  v.  Clairborne  Reno 
(CC8th  1933)  64  Fed.  (2d)  224. 

Ruinello  v.  Murray  (1951)  36  Cal.  (2d)  687. 

Curtis    Candy    Co.    v.    Silberman    (CC    6th 
1930).  45  Fed.  (2d)  451. 

Ford    Motor    Co.    v.    Kirkmeyer     (CC    4th 
1933)  65  Fed.  (2d)  1001. 

3.  The  District  Court  failed  correctly  to  apply 
the  law  in  that  it  did  not  find  that  the  alleged  con- 
tract, if  it  was  to  last  for  more  than  one  year,  was 
invalid  under  the  Statute  of  Frauds. 

Jurschik    v.    Farmers    &    Merchants    Bank 
(1951)  107  Cal.  App.  (2d)  405. 


J 


Wellington  Phillips,  et  al.  09 

Smith  V.  Smith  (1954)  126  Cal.  App.  (2d) 
194. 

4.  The  District  Court  failed  correctly  to  apply 
the  law  (known  as  the  ''Equal  Dimities  Rule")  or 
to  find  the  fact  that  no  executive  officer  of  appel- 
lant was  aware  of  any  alleged  contract  which  was  to 
last  for  more  than  one  year.  The  court  ignored  this 
fatal  failure  of  proof  on  the  part  of  plaintiffs  and 
made  no  finding  on  this  matter,  although  the  evi- 
dence shows  without  contradiction  that  no  executive 
officer  was  aware  of  the  contract  claimed  by  plain- 
tiffs and  found  by  the  Court. 

California  Civil  Code  2309  and  1624. 

Ekwood  Lumber  Co.  v.  Moore  Well  Lumber 
Co.  (CC  9th  1938)  97  Fed.  (2d)  402. 

Anderson  v.  Standard  Lumber  Co.  (1923) 
64  Cal.  App.  410. 

5.  The  District  Court  failed  correctly  to  apply 
the  law  requiring  Mutuality  in  a  contract  wherein 
the  plaintiffs  are  not  obligated  to  purchase  any 
goods  of  a  defendant  and  in  which  the  plaintiffs  are 
not  requii'ed  to  cease  other  business. 

Scott  V.  Cline  Elec.  Co.  (1930)  104  Cal.  App. 
122. 

Leach  v.  Kentucky  Coal  Co.,  256  Fed.  686. 

E.  I.  Du  Pont  de  Nemours  v.  Clairbourne- 
Reno  Co.  (8th  CC  1933)  64  Fed.  (2d)  224 
at  232. 
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Lawrence  Block  Co.,  v.  Palston  (1954)   123 
Cal.  App.  2d)  300. 

6.  The  District  Court  failed  correctly  to  apply 
the  law  in  that  it  held  that  plaintiffs  could  recover 
damages  where  the  proof  is  conclusive  that  plain- 
tiffs were  unable  to  perform. 

McDorman  v.  Moody   (1942)    50  Cal.  App. 
(2d)  136. 

7.  The  District  Court  failed  correctly  to  apply 
the  law  in  allowing  prospective  damages  for  loss 
of  expected  profits  where  the  evidence  shows  plain- 
tiffs' business  was  a  new  and  unestablished  venture. 

Calif.  Press  Mfg.  Co.  v.   Stafford  Packing 
(1923)  192  Cal.  479. 

25  C.  J.  S.  519. 

Hartley  v.  Weller  (1951)  104  Cal.  App.  (2d) 
118. 

8.  The  District  Court  is  in  error  in  awarding 
prospective  damages  when  plaintiffs  failed  to  ad- 
duce the  best  available  proof  of  profits  and  relied 
on  guesswork  rather  than  actual  facts  known  to  and 
in  the  possession  of  plaintiffs. 

Schmitt  V.   Continental-Diamond  Fibre   Co. 
(CC  7th  1940)  116  F.  (2d)  779. 

Stephany  v.  Hunt  Bros.  (1923)  62  Cal.  App. 
638.  ^ 

Allen  V.  Gardner  (1954)  126  Cal.  App.  (2d) 
335  at  342. 
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Austin  V.  Roberta  (1933)  130  Cal.  App.  328 
at  333. 

9.  The  District  Court  is  in  error  in  awarding 
damages  when  plaintiffs  failed  to  offer  evidence  of 
expense  of  doing  business. 

KSkupen  v.  Imperial  Trrig.  Dist.    (1939)    33 
Cal.  App.  (2d)  392. 

15  Amer.  Juris,  page  574. 

Ellerson  v.   Grove    (CC   4th   1930)    44   Fed. 
(2d)  493  at  499. 

Central  Coal  &  Coke  Co.  v.  Hartman    (CC 
8th)  111  Fed.  96. 

Alexander  Dept.  Stores  v.  Ohrbachs  (1945) 
56  N.  Y.  S.  (2d)  173  at  182. 

III. 

Additional  Points  upon  which  Appellant  relies  in 
the  appeal  from  the  Judgment  of  the  District 
Court  in  favor  of  Appellee  and  from  the  Judg- 
ment in  favor  of  Appellant. 

The  Findings  of  the  District  Court  are  erroneous 
in  that: 

(a)  Finding  I  fails  to  find  that  there  was  a 
limited  partner  in  the  partnership. 

(b)  Finding  III  is  in  error  in  finding  anything 
other  than  that  plaintiffs  were  jobbers.  There  is  no 
evidence  that  plaintiffs  were  "representatives  or 
agents."  There  is  no  evidence  that  plaintiffs  wer(^ 
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to  receive  any  ''compensation."  Without  contradic- 
tion, the  evidence  shows  that  plaintiffs  were  author- 
ized to  buy  products  from  defendant  and  resell  at 
any  price  they  choose  and  that  this  was  the  whole 
arrangement  between  them. 

(c)  The  findings  are  silent  on  a  material  issue, 
i.e.  the  absence  of  any  duty  on  plaintiffs  to  pur- 
chase any  specified  or  minimum  amount  of  goods. 
This  is  a  material  fact,  relevant  to  the  question  of 
mutuality.  The  pleadings  and  proof  are  only  that 
plaintiffs  would  "promote  the  sales"  of  defendant's 
products.  Finding  III,  that  plaintiffs  agreed  to  per- 
form the  duties  and  obligations  of  exclusive  military 
service  jobbers,  is  clearly  erroneous — there  is  no 
evidence  of  what  such  duties  and  obligations  are 
and  no  evidence  that  such  duties  and  obligations 
were  ever  discussed. 

(d)  There  is  no  finding  that  the  type  of  busi- 
ness undertaken  by  plaintiffs  for  defendant  was  a 
new  business  for  plaintiffs.  This  is  material  on  the 
issue  of  loss  of  future  profits. 

(e)  There  is  no  finding  that  plaintiffs  were  at 
all  times  free  to  and  did  engage  in  other  business. 
This  is  material  on  the  issue  of  damages,  and  on 
issue  of  mutuality  and  on  the  issue  of  estoppel  to 
plead  the  Statute  of  Frauds. 

(f)  Finding   V    omits   to   find   that   plaintiffs' 
brokerage  business  increased  and  that  his  bidding; 
business  for  others  was  substantial  during  the  pe- 
riod they  were  Hunt's  jobber.  The  evidence  does 
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not  show  that  plaintiffs  actually  reduced  their  bid- 
ding- business  as  a  result  of  the  work  on  Hunt 
products. 

(g)  The  findings  fail  to  state  that  no  executive 
officer  knew  of  any  of  the  terms  of  an  agreement 
such  as  found  by  the  trial  court.  Without  such  a 
finding,  the  defendant  cannot  be  bound  by  such  a 
contract.  The  evidence  shows  no  executive  officer 
had  any  knowledge  of  such  a  contract  as  that  found 
by  the  court. 

(h)  The  findings  (VI  and  VII)  fail  to  state 
that  plaintiffs  were  in  default,  unable  to  pay,  and 
would  be  unable  to  continue  to  purchase  Hunt 
products  for  lack  of  fimds  and  that  lack  of  funds 
was  not  caused  by  defendant. 

(i)  There  is  no  evidence  to  support  any  finding 
(VIII)  that  plaintiffs'  business  credit  was  dam- 
aged, nor  any  evidence  that  plaintiffs  ever  had  busi- 
ness credit. 

(j)  The  finding  (IX)  that  defendant  approved 
and  consented  to  plaintiffs'  plans  is  without  any 
support  in  the  evidence.  The  evidence  shows,  with- 
out contradiction,  that  no  officer  of  Hunts  ever 
k'uew  of  any  arrangement  such  as  that  claimed  by 
plaintiffs. 

(k)  There  is  no  finding  of  what  was  a  "reason- 
able period  of  time"  mentioned  in  finding  X. 

(1)  Finding  XII  completely  omits  any  refer- 
ence to  interest  due  on  the  trade  acceptances  and 
to  the  pro^dsion  therein  for  attorney  fees. 
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(m)  The  Findings  of  Fact,  set  forth  by  the  Dis- 
trict Court  are  clearly  erroneous  because  they  are 
against  the  clear  weight  of  the  evidence. 

(n)  The  District  Court  erred  in  not  finding  the 
facts  set  forth  in  Defendant's  Proposed  Modifica- 
tion to  Findings  of  Fact. 

(o)  The  District  Court  erred  in  that  its  deci- 
sion herein  is  contrary  to  the  applicable  decisions 
of  the  Courts  of  Appeal  of  the  United  States,  and 
the  decisions  of  the  Courts  of  the  State  of  Califor- 
nia. 

Dated:     June  26,  1956. 

/s/  VINCENT  CULLINAN, 

Attorney  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  June  27,  1956. 
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REPORTER'S  TRANSCRIPT 

November  28, 1955 

Appearances : 

For  the  Plaintiff: 

Messrs.  HANCOCK,  ELKINGTON  & 

ROTHERT,  by 
HARLOW  P.  ROTHERT,  ESQ., 

For  the  Defendant : 

Messrs.  CUSHINO,  CULLINAN, 

DUNIWAY  &  GORRILL,  by 
VINCENT  CULLINAN,  ESQ. 


*         *         -K- 


The  Clerk:  Phillips,  et  al.,  vs.  Hunt  Foods,  for 
jury  trial. 

Mr.  Rothert:     Ready. 

Mr.  Cullinan :     That  is  ready. 

The  Court:     Call  the  roll  of  the  jurors. 

Mr.  Rothert:  If  your  Honor  please,  I  represent 
the  plaintiffs  and  have  conferred  with  the  attorney 
for  the  defendant,  and  we  are  willing  at  this  stage 
to  waive  the  jury  and  let  the  matter  be  decided  by 
your  Honor  as  a  trial  without  a  jury.  I  understand 
that  Mr.  Cullinan,  representing  the  defendant, 
doesn't  wish  to  ask  for  a  jury  if  we  waive  it. 

Mr.  Cullinan:  We  did  not  request  the  jury  in 
the  first  place.  I  think  it  is  a  case  that  should  be 
tried  by  the  Court  without  a  jury. 

The  Court:    You  wish  to  waive  the  jury? 

Mr.  Rothert:    Yes,  your  Honor. 

The  Court:  Of  course,  you  will  have  to  pay  the 
jury  fees  for  today  because  we  summoned  the  jury 
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especially  for  this  case,  because  there  is  no  need 
for  a  jury  otherwise. 

Mr.  Rothert :  I  understand  that.  We  felt  that  it 
would  be  a  saving  to  the  government  to  waive  the 
jury  if  we  are  willing  to  have  the  matter  heard  as 
a  court  trial  by  your  Honor  instead  of  having  the 
jury  attend  for  several  days. 

The  Court:     Well 

Mr.  Rothert:  Although  the  waiver  comes  late. 
In  other  [3*]  words,  we  felt  that  it  was  better  late 
than  never  if  we  were  going  to  waive  the  jury. 

The  Court:  Perhaps  that  is  right.  It  doesn't 
make  any  difference  to  me  whether  the  case  goes 
before  the  Court  or  a  jury;  but  we  did  summon  this 
jury  especially  for  this  case  and  we  have  no  other 
place  to  use  them.  There  is  another  panel  summoned 
for  another  judge.  It  the  Court  had  been  notified 
in  time  for  the  Clerk  to  send  out  notices — in  fact, 
even  if  we  had  been  notified  in  time  to  telephone 
the  jurors  as  we  sometimes  do,  it  would  have  saved 
that  expense. 

Mr.  Rothert:  The  parties  don't  know  until  the 
morning  the  case  is  supposed  to  start,  in  which  de- 
partments it  might  be  assigned;  and  we  didn't  feel 
we  were  in  a  position  to  waive  the  jury  until  this 
morning,  your  Honor. 

The  Court:  Well,  we  will  have  to  adjust  that 
matter  later,  but  the  cost  of  this  panel  will  have  to 
])e  assessed.  We  will  leave  the  decision  as  to  how 
that  is  to  be  done  until  later  in  the  case. 

Mr.  Rothert:    Yes,  vour  Honor. 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Court:  Call  the  roll  of  the  jurors  so  we  can 
sec  who  is  here. 

(The  clerk,  thereupon,  called  the  roll  of  the 
jury  and  announcc^d  that  22  jurors  were 
present. ) 

The  Court:  Members  of  the  jury  panel,  your 
services  are  not  going  to  be  needed  in  this  court- 
room; but  it  may  be  [4]  possible  that  a  criminal 
case  that  is  proceeding  before  Judge  Harris — in  a 
criminal  case  before  Judge  Harris,  some  of  you  may 
bo  needed,  so  I  will  ask  you  to  remain  here  in  this 
courtroom  for  a  short  time  and  we  will  let  you  laiow. 
In  th(^  meantime,  you  can  amuse  yourselves  by 
listening  to  the  proceedings  that  are  going  on  here, 
and  whatever  jurors  are  needed  in  the  other  de- 
partment will  be  credited  to  the  account,  as  it  were. 

Mr.  Rothert:    Yes,  your  Honor. 

The  Court:    Proceed. 

The  Clerk:  Will  respective  counsel  please  state 
their  appearances  for  the  record? 

Mr.  Kothert:  Mr.  Harlow  P.  Rothert  of  the  firm 
of  Hancock,  Elkington  &  Rothert,  appearing  for  the 
plaintiffs. 

Mr.  Cullinan :  I  am  Vincent  Cullinan  of  the  firm 
of  Cushing,  Cullinan,  Duniway  &  Gorrill,  appear- 
ing as  attorney  for  the  defendant,  Hunt  Foods. 

Opening  Statement  on  Behalf  of  Plaintiffs 

Mr.  Rothert:  Your  Honor,  this  is  a  case  involv- 
ing the  breach  of  an  oral  contract  and  seeking  dam- 
ages for  that  breach.  I  think  some  of  the  facts  are 
so  unusual  that  it  may  assist  the  Court  if  I  make 
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a  rather  detailed  statement  of  what  we  intend  to 
prove  on  the  part  of  the  plaintiffs  in  this  case. 

I  believe  the  evidence  will  show  that  Mr.  Phillips, 
one  of  the  two  plaintiffs  who  are  partners  in  a  firm 
called  L.  Wellington  Phillips  Company,  was  all  his 
life  in  the  grocery  [5]  and  food  business;  that  he 
worked  for  many  years  for  Safeway  Stores  in  vari- 
ous capacities — as  a  salesman,  in  the  warehouse 
operations,  buyer,  and  as  a  man  in  charge  of  sev- 
eral of  Safeway  Store's  large  super-markets;  also 
he  was  employed  by  Libby,  McNeill  &  Libby  in  the 
food  business  for  several  years. 

Shortly  after  World  War  II,  he  was  associated 
for  a  time  with  John  Rothschild  Company,  which  is 
a  jobbing  and  brokerage  firm  specializing  in  sales 
to  the  military  forces,  primarily  on  the  basis  of  bid- 
ding to  the  government  for  sale  to  the  army,  navy, 
Marine  Corps  and  other  branches  of  the  service. 
And  in  that  connection,  Mr.  Phillips  acquired  ex- 
perience and  knowledge  concerning  the  military 
buying  of  items  including  food  products. 

In  1950,  Mr.  Phillips  and  Mr.  Liholm  started  the 
plaintiff  partnership  and  started  up  a  business  es- 
sentially in  the  bidding  for  government  food  pur- 
chase contracts,  and  were  in  that  business  for  about 
a  year  prior  to  the  making  of  the  oral  contract  in- 
volved in  this  ease. 

In  that  year's  business  or  year's  business  they 
had  earned  a  profit  and  later  reports  indicated  that 
for  the  year  1951  they  earned  about  $15,000  profit 
in  their  first  year's  business  in  the  bidding  for  gov- 
ernment purchase  contracts  essentially  in  food 
items. 
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In  August  and  September  of  1951  the  evidence 
will  show  that  a  Mr.  Flynn,  who  was  manager  of 
the  district  sales  for  [6]  Hunt  Foods,  Inc.,  in 
Northern  California,  contacted  Mr.  Phillips  and 
asked  him  to  come  over  and  talk  to  him  about  pos- 
sibly handling  the  sales  of  Hunt  Food  lines  through 
the  commissary  stores  and  military  bases  in  North- 
em  California. 

Without  going  into  details  of  the  alleged  conver- 
sations and  agreement,  I  will  state  that  we  believe 
the  evidence  will  prove  that  in  the  subsequent  dis- 
cussions between  Mr.  Phillips  and  Mr.  Fl}ain  of  the 
Hunt  Foods  Company,  the  local  district  manager, 
and  with  Mr.  Miller,  who  was  th(^  division  manager, 
sort  of  like  a  sales  manager  for  the  entire  United 
States  with  headquarters  in  Fullerton,  California, 
the  home  offices — in  those  discussions,  an  oral  agree- 
ment was  reached  in  which  Hunt  Brothers  author- 
ized the  plaintiffs  to  act  as  the  exclusive  jobber  for 
the  sales  of  Hunt  Food  Products  to  the  military 
bases  and  commissary  stores  in  Northern  California, 
and  in  the  agreement,  Mr.  Phillips  agreed  that  he 
would  not  represent  any  other  competing  lines  in 
the  sales  to  these  stores  and  at  the  military  bases; 
that  he  would  promote  and  diligently  further  the 
sales  of  Hunt  Lines  in  these  stores;  and  that  he 
would  be  so  authorized  for  a  period  of  at  least  ten 
years. 

The  evidence  will  show  that  Mr.  Phillips  advised 
the  defendant  that  in  order  to  take  on  this  assign- 
ment he  would  have  to  abandon,  or  substantially 
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abandon,  his  bidding  business,  which  had  been 
profitable  and  was  growing,  because  he  couldn't  [7] 
have  the  time  himself  to  promote  the  sales  of  Hunt 
Foods  and  also  maintain  the  bidding  business. 

Also,  the  evidence  will  show  that  he  advised  Hunt 
Foods,  and  Hunt  Foods  well  knew,  that  for  a  period 
of  time,  which  Mr.  Phillips  estimated  and  stated 
would  be  approximately  two  years,  he  would  have  to 
handle  the  sale  of  Hunt  Food  Products  without  a 
profit  and  possibly  at  a  loss  in  order  to  promote 
the  sales  of  Hunt  Food  products  to  these  military 
bases. 

The  evidence  will  show  that  one  of  the  reasons 
for  that  situation  was  that  the  salesman  for  Hunt 
Foods,  Inc.,  had  previously  been  selling  their  prod- 
ucts direct  to  these  commissary  stores  and  had  es- 
tablished a  price  list  with  them  and  that  the  prices 
at  which  Hunt  Foods  was  going  to  sell  its  products 
to  Phillips  which  in  turn  would  be  resold  to  the 
commisary  stores  was  substantially  the  same  price 
that  the  commissary  stores  had  previously  been 
paying  for  the  Hunt  products;  that  Mr.  Phillips 
informed  them  that  there  would  be  a  period  of  time 
b(»fore  he  could  create  for  himself  a  profit  margin 
on  the  resale  of  Hunt  items  to  these  commissary 
stores. 

The  evidence  will  show  that  at  that  time  and  basic- 
ally at  nearly  all  times  the  Hunt  Foods  line  is  priced 
below  the  price  of  its  competitors,  but  that  there  is 
a  margin  of  difference  in  the  price  which  would 
permit  an  Increase  in  the  price  of  Hunt  products 
to  the  commissary  stores  and  still  stay  underneath 
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or  not  in  excess  of  the  price  of  the  competing  [8] 
lines. 

'V\\v  evidence  will  show  that  in  the  arrangement 
the  Hunt  Foods  salesman  would  receive  credit  U)V 
all  sales  made  by  Mr.  Phillips'  parnership  to  these 
commissary  stores;  that  the  salesman  for  Hunt 
Foods  would  be  relieved  of  the  necessity  of  making 
those  calls  and  could  concentrate  on  other  business 
of  the  grocery  stores,  super-markets  and  other  busi- 
ness. 

The  evidence  will  show  that  Mr.  Phillips  advised 
Mr.  Flynn  and  Mr.  Miller  of  Hunt  Foods  that  in 
view  of  the  fact  that  it  would  be  a  losing  proposition 
for  him  for  about  two  years  and  that  when  he  suc- 
ceeded in  increasing  the  volume  and  creating  a 
profitable  margin  for  himself,  it  would  take  him 
two  or  three  more  years  after  that  to  make  up  for 
the  initial  period  without  i)rofit  and  that  he  wouldn't 
want  to  give  up  his  existing  profitable  business  un- 
less he  could  be  assured  that  he  would  have  the 
authorization  and  the  line  for  ten  years,  and  that  he 
was  advised  by  defendant's  representatives  that  he 
could  count  on  having  this  agreement  for  a  ten  year 
period,  or  even  longer  if  he  succeeded  in  success- 
fully carrying  out  the  arrangement. 

The  evidence  will  show  that  Mr.  Phillips  entered 
into  the  promotion  of  these  sales  and  the  buying  of 
Hunt  products  for  resale  to  the  commissary  stores 
about  the  first  of  December,  1951.  At  that  time  the 
Hunt  Foods  Company  issued  a  written  memoran- 
dum which  they  distributed  to  the  conmiissary  [9] 
stores  advising  them  that  L.  W.  Phillips  Comj^any 
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was  the  exclusive  military  jobber  on  sales  to  the 
commissary  stores  on  military  bases  in  this  area. 
The  evidence  will  show  that  during  the  period  of 
about   fourteen  or  fifteen  or  sixteen   months   Mr. 
Phillips  was  allowed  to  carry  out  this  program,  the 
volume  of  sales  of  Hunt  Food  products  to  the  mili- 
tary stores  and  bases  substantially  increased;  that 
he  was  able  to  develop  a  profit  margin  from  about 
one  per  cent  to  about  nine  per  cent  on  the  average 
in  that  period  of  time ;  that  he  succeeded  in  getting 
numerous  Hunt  canned  food  items  into  the  com- 
missary stores  where  they  had  not  been  placed  be- 
fore; that  he  had  just  gotten  to  the  point  where 
two  of  the  large  military  bases  had  decided  to  let 
the  entire  Hunt  Food  line  come  into  the  store  and 
be  sold  there  where  they  had  not  been  sold  before ; 
that  the  assistant  sales  manager  for  this  district,  a 
Mr.  Steiger,  had  made  a  trip  with  Mr.  Phillips  in 
April  of  1953  to  see  what  was  going  on  and  wrote 
letters  indicating  their  entire  satisfaction  with  the 
performance,  improvements  and  business  being  done 
by  the  plaintiffs  on  the  resale  of  these  Hunt  items. 
The  evidence  will  show  that  during  that  period  of 
time  plaintiffs  did  abandon,  substantially  abandon 
their  bidding  business,  so  that  at  the  time  of  the  ter- 
mination of  this  arrangement  the  amoimt  of  bidding 
for  government  contracts  that  they  had  was  down 
to  20  per  cent  of  the  amount  that  [10]  they  had  had 
before  the  Hunt  line  was  taken  on.  M 

There  will  be  evidence  here,  your  Honor,  explain- 
ing the  difference  here  between  the  bidding  business 
and  the  matter  of  selling  to  the  commissary  stores 
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and  military  bases.  A  person  bidding  for  govern- 
ment military  purchases  places  a  bid  at  a  certain 
place  with  the  government  purchasing  office,  and  if 
that  bid  is  accepted  he  has  a  contract.  H(^  has  to 
have  definite  commitments  and  either  own  the  prod- 
ucts that  he  has  made  a  bid  on  or  have  credit  suffi- 
cient to  have  definite  commitments  so  that  he  is  in 
a  position  to  supi:)ly  the  products  if  the  bid  is  ac- 
cepted. 

The  evidence  w^ill  show  that  these  bids  must  be 
acted  upon  quickly;  that  only  a  person  with  the 
type  of  experience  that  Mr.  Phillips  had  who  knows 
the  sources  of  supplies  of  various  food  items  and 
the  pricing  and  all  that  can  successfully  carry  on  a 
bidding  business,  and  that  it  w^as  impossible  for  Mr. 
Phillips  to  diligently  promote  the  sale  of  Hunt  lines 
under  this  arrangement  and  also  pay  attention  to 
the  bidding  business. 

The  evidence  will  show  that  at  the  time  in  late 
April,  1953,  Mr.  Phillips  was  notified  by  Mr. 
Steiger,  the  assistant  sales  manager  for  Hunt  Foods 
in  this  district,  that  Mr.  Phillips  could  no  longer 
sell  the  Hunt  lines  to  the  commissary  stores. 

The  evidence  will  show  that  prior  to  that  Mr. 
Phillips  [11]  had  run  into  rumors  that  there  was 
going  to  be  a  change  and  that  these  rumors  in  the 
industry  had  caused  him  to  lose  a  certain  amount 
of  business  that  he  otherwise  would  have  received  in 
the  early  part  of  1953,  the  business  of  selling  Himt 
Foods  to  these  military  stores. 

The  evidence  wdll  show  that  this  termination  of 
the  arrangement  with  Mr.  Phillips  was  the  result  of 
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an  agreement  that  Hunt  Food  Products  made  with 
a  nation-wide  concern  named  Francois  L.  Schwarz 
&  Company  to  handle  the  sales  of  all  Hunt  Food 
products  to  all  the  military  bases  and  commissary 
stores  in  the  United  States  and  possibly  on  an  inter- 
national scale. 

The  evidence  will  show  that  the  arrangement  that 
Hunt  Foods  had  with  Phillips  in  this  particular 
district  was  unique  and  there  was  no  other  similar 
arrangement  that  Hunt  Foods  had  in  other  areas 
of  the  country. 

I  believe  the  evidence  will  show  that  the  reason 
why  Phillips  had  to  go  was  that  the  company  had 
made  a  larger  and  different  arrangement  with  a 
nation-wide  concern  which  conflicted  with  the  ar- 
rangement that  had  been  made  with  Phillips. 

The  evidence  will  show  that  following  the  termi- 
nation, in  April,  1953,  Phillips  attempted  to  return 
to  the  bidding  business;  that  he  was  unsuccessful, 
was  unable  to  earn  a  profit,  and  that  he  lost  money 
for  the  year  1953;  that  he  did  not  have  any  credit 
with  which  to  borrow  funds  to  finance  the  [12] 
bidding  business;  that  he  did  not  have  any  capital 
])ecause  of  the  expensive  promotion  for  a  year  and 
a  half  of  Hunt  sales  without  profits,  and  actually 
at  a  loss  because  of  the  expense  of  promoting  a  line, 
and  that  he  was  unable  to  successfully  renew  his 
bidding  business  and  has  been  strapped  in  his  busi- 
ness because  of  his  financial  problems  and  loss  of 
money. 

On  the  issue  of  damages  we  will  prove  in  view  of 
the  progress  made  by  Mr.  Phillips  during  the  year 
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and  a  half  that  he  was  allowed  to  work  in  the  per- 
formance of  this  contract,  th(3  profit  margin  that  he 
had  been  able  to  create  in  the  sale  of  these  items, 
the  increase  in  volume,  that  he  could  have  earned 
in  the  subsequent  years  a  net  income  of  $10,000  a 
year  in  the  very  next  year,  and  in  the  next  two  years 
following,  the  third  year,  30  to  35  thousand  dollars 
net,  and  in  tbe  last  five  years  of  the  ten-year  period, 
a  substantial  sum  in  excess  of  that  $35,000,  which  I 
have  stated  were  the  estimated  profits  of  the  third, 
fourth  and  fifth  years  of  the  ten-year  period. 

It  is  plaintiffs'  position  that  although  this  is  an 
oral  contract  which  cannot  be  performed  with  one 
year  and  which  would  appear  on  its  face  to  be  sub- 
ject to  the  statute  of  frauds,  that  the  promises  of 
the  defendant  relied  upon  by  the  plaintiff  resulted  in 
the  plaintiff  changing  his  position  and  abandoning 
his  former  profitable  business  and  the  impairment 
of  his  capital  and  the  damaging  of  his  credit  to  the 
])oint  [13]  where  the  defendant  is  estopped  to  de- 
fend against  the  breach  of  contract  on  the  ground  of 
the  statute  of  fraud.  That  point  was  argued  and 
briefed  and  decided  by  Judge  Harris  on  a  motion 
to  dismiss. 

For  your  Honor's  information,  also,  the  defend- 
ant has  cross-complained  in  this  case  for  a  sum  of 
money  which  plaintiff  owed  to  the  defendant  for 
canned  goods  items  purchased  and  not  paid  for,  and 
in  our  answei*  to  that  cross-complaint  we  have  ad- 
mitted that  the  amounts  are  unpaid  for,  and  there  is 
no  issue  that  they  represent  products  purchased  by 
the  plaintiff,  which  have  never  been  paid  for  to  date. 
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The  evidence  will  show  that  at  the  time  of  the 
termination  the  plaintiffs  were  imable  to  pay  for 
those  products  and  remain  in  business  at  all,  and 
were  faced  with  the  choice  of  either  quitting  busi- 
ness altogether  and  using  what  assets  they  had  for 
the  discharge  of  their  debts  or  in  letting  the  Hunt 
account  extend  for  a  period  of  time  in  the  hope  that 
they  could  recover  from  this  termination  and 
eventually  pay  them  off  in  full. 

The  evidence  will  also  show  that  following  the 
termination  in  the  succeeding  few  months,  repre- 
sentatives of  Hunt  Foods  told  Mr.  Phillips  that 
there  was  a  good  chance  that  he  could  get  this  ar- 
rangement back,  but  that  getting  it  back  never 
materialized. 

The  questions  of  the  margin  of  profit  on  the  re- 
sale of  [14]  Hunt  lines  and  why  there  was  oppor- 
tunity to  purchase  and  resell  the  Hunt  products  at 
a  profit  are  somewhat  technical,  based  on  peculiar 
pricing  and  other  factors  in  the  canned  food  busi- 
ness which  will  be  brought  out  by  the  testimony. 
I  think  it  would  probably  be  confusing  to  go  into 
that  part  of  it  in  detail  in  an  opening  statement. 

Opening  Statement  on  Behalf  of  Defendant 

Mr.  Cullinan:  If  your  Honor  please,  the  evi- 
dence will  show  that  in  1951,  Mr.  Phillips  came  to 
Hunt  Foods  asking  if  they  would  take  him  on  as  a 
broker.    They  told  him  they  wouldn't  do  so. 

The  evidence  will  show  that  then  in  the  fall  of 
1951,  the  parties  agreed  to  the  ordinary  jobber  type 
of  arrangement,  nothing  said  about  ten  years,  noth- 
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ing  said  about  irrevocable  contract.  It  was  the  oidi- 
nary  kind  of  jobber  arrangement  wherein  either 
party  could  terminate  at  any  time.  He  was  just 
a  customer  of  Hunt  Foods  in  the  Northern  Cali- 
fornia area  buying  our  products  and  reselling  tluMii 
to  government  commissaries. 

At  the  time  he  agreed  that  he  would  pay  for  all 
purchases  on  a  ten  day,  two  per  cent  discount;  he 
was  to  pay  us  ten  days  after  he  was  invoiced. 

The  evidence  will  show  that  for  the  first  month, 
about  the  month  of  December  of  '51,  he  so  paid; 
at  ten  days  from  billing,  he  paid  us.  We  gave  him 
a  limited  line  of  credit  of  $2,000,  but  he  gradually, 
from  January  of  '52  on,  started  to  [15]  ignore  that 
ten  day  payment  basis  until,  as  a  matter  of  fact, 
at  the  time  of  the  termination,  as  the  evidence  will 
show,  he  was  more  than  four  months  behind  in  his 
payments  to  Hunt  Foods. 

In  May  of  1952,  the  evidence  will  show  that  his 
indebtedness  had  mounted  up  considerably  and 
that,  as  a  protection  for  us,  he  assigned  to  us  certain 
accounts;  that  under  the  assignment  the  monies 
collected  on  these  accounts  were  to  be  held  by  him 
as  trustee  for  us  and  paid  to  us,  and  the  evidence 
win  show  that  he  didn't  do  that. 

In  April,  1953,  we  decided,  as  we  had  a  right  to 
do,  to  terminate  this  arrangement  with  Mr.  Phillips. 
He  then  owed  us  about  $25,000. 

Phillips  did  not  at  the  time  of  termination  claim 
that  he  had  any  contract  with  Hunt  Foods  Company. 
In  fact,  his  first  claim  of  a  contract  with  us  was 
made  about  a  year  later  subsequent  to  the  death  of 
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Mr.  Flynn,  with  whom  he  claims  to  have  made  the 
contract.  And  between  the  termination  in  April, 
1953,  and  the  early  part  of  1954,  there  are  innumer- 
able letters  which  will  be  introduced  in  evidence, 
between  the  parties,  and  in  none  of  these  letters  did 
Mr.  Phillips  claim  that  he  had  a  contract ;  in  virtu- 
ally all  of  these  letters  he  is  explaining  how  he 
hopes  to  pay  us  off;  that  we  won't  lose  a  dime;  or 
explaining  why  he  wasn't  able  to  keep  promises 
made  in  preceding  letters.  But  in  none  of  those 
did  he  claim  any  [16]  contract.  And  after  the  ter- 
mination he  consistently  and  readily  admitted  his 
indebtedness  to  us  and  thanked  us  for  our  leniency 
in  not  pressing  him  too  hard. 

The  termination  was  in  the  latter  part  of  April 
of  '53.  In  July  of  '53,  in  order  to  help  him  out 

The  Court:  That  is  not  quite  clear  to  me,  Mr. 
Cullinan.    What  do  you  mean  by  "termination"? 

Mr.  Cullinan :  Well,  we  told  him  that  we  were  no 
longer  going  to  sell  to  him;  he  was  no  longer  going 
to  be  our  jobber  to  sell  to  military  bases;  we  had 
somebody  else. 

The  Court:  Was  there  an  issue  as  to  whether  or 
not  there  was  an  oral  agreement  by  which  Hunt 
Foods  was  to  market  through  Phillips,  or  were  to 
sell  through  Phillips,  or  were  to  sell  to  Phillips 
exclusively  for  resale  to  the  military? 

Mr.  Cullinan:  No;  there  is  no  issue  on  that. 
There  is  no  issue  to  the  fact  that  we  said  to  Phillips, 
"You  can  be  our  exclusive  jobber  to  sell  these  mili- 
tary establishments."  But  as  far  as  the  ten  years, 
that  we  couldn't  terminate  it  or  he  couldn^t  termi- 
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nate  it;  no  such  oral  agreement  is  involved,  accord- 
ing to  the  evidence  that  we  will  show.  The  plain- 
tiff, of  course,  claims  that  he  had  a  ten-year  oral 
contract. 

The  jobber  arrangement  was  terminated  in  April 
of  1953.  He  then  owed  some  $25,000.  In  July  of 
1953  the  balance  was  down  to  $22,198.95.  'J'hen  we 
had  him  give  us  five  trade  acceptances,  payable  at 
stated  times.  The  first  two  were  actually  [17]  paid 
off.  The  last  three  were  due,  respectively,  October 
1st,  1953,  November  1st,  1953  and  December  1st, 
1953.  Each  of  these  is  in  the  sum  of  $4,434.79.  On 
the  trade  acceptance  due  October  1st,  1953,  he  jiaid 
some  part  of  it.  There  is  still  $2,615.55  left  on  that 
trade  acceptance.  And  on  the  other  two,  due  re- 
spectively November  1st,  '53,  and  December  1st, 
'53,  nothing  has  been  paid  on  those  trade  accept- 
ances. Tli(\y  are  pleaded  in  the  cross-complaint  and 
admitted  in  the  answer. 

So  the  evidence  here,  briefly,  will  show  that  the 
w^hole  idea  of  a  contract  developed  in  the  plaintiff's 
mind  after  our  numerous  attempts  to  work  out  the 
payment  of  his  indebtedness  to  us.  We  told  him  that 
we  were  going  to  place  it  in  the  hands  of  an  at- 
torney, and  that  was  more  than  a  year  after  tlu^ 
termination,  and  that  was  the  first  time  that  lie 
claimed  he  had  any  kind  of  a  contract.  The  first 
claim  w^as  that  he  had  a  written  contract,  and  he  was 
asked  to  produce  the  contract,  as  the  evidence  will 
show,  and  he  failed,  of  course,  to  produce  any  con- 
tract; and  that  in  many  of  the  discussions  when  he 
first  claimed  the  contract,  the  credit  manager  of 


90  Hunt  Foods,  Inc.,  etc.  vs.  ^ 

Hunt's,  the  evidence  will  show,  said,  "Let  us  scotch 
this  matter  of  a  contract;  come  and  tell  us  what 
is  the  contract."  And  thereafter  the  correspondence 
of  Mr.  Phillips  has  nothing  to  say  about  the  con- 
tract but  only  about  how  he  is  going  to  liquidate 
the  indebtedness  to  us.  And  we  submit  that  the 
evidence  will  not  show  any  basis  for  an  estoppal 
to  plead  the  [18]  statute  of  fraud  in  this  case. 

The  Court:  Is  there  any  issue,  so  far  as  you 
are  concerned,  as  to  any  period  of  time  for  which 
this  arrangement  was  to  continue'? 

Mr.  Cullinan:  Well,  yes,  your  Honor;  we  say 
that  that  arrangement  could  have  been  terminated 
the  next  day  or  the  next  month  or  at  any  time  by 
either  party,  and  that  is  the  usual  jobber  arrange- 
ment, and  that  is  what  we  had  with  Mr.  Phillips. 

The  Court:  What  was  the  advantage  to  Hunt 
Bros,  to  have  him  act  exclusively  in  the  sale  of  its 
products  to  the  military? 

Mr.  Cullinan:  The  only  advantage  to  Hunt's 
was  that  if  you  have  a  man  to  whom  you  are  selling, , 
he  is  a  customer,  he  is  going  to  resell  to  the  govern- 
ment commissaries,  resell  your  products  to  the  gov- 
ernment commissaries — your  salesmen  don't  have' 
to  call  on  the  government  commissaries  and  make 
them  work  another  client. 

The  Court:    That  is  an  advantage? 

Mr.  Cullinan :  That  is  the  only  advantage,  as  we« 
see  it.  f 

The  Court:    The  only  advantage?  [19] 

Mr.  Cullinan:  Whether  the  evidence  will  show 
it  was  an  advantage  to  us  or  not — well,  the  evidence 
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will  show  whether  it  was  ot  was  not,  but  that  would 
1)0  the  only  reason  for  appointing  a  jobber  to  handle 
the  distribution.  His  distribution  was  limited  to 
certain  specified  commissaries  in  Northern  Cali- 
fornia. 

The  Court:  You  say  that  you  terminated  this 
arrangement  because  it  was  terminable  at  all  or  be- 
cause of  a  breach  on  the  part  of  the  plaintiff  in  fail- 
ing to  pay? 

Mr.  Cullinan  :  We  say  this,  your  Honor:  We  say, 
first,  we  have  the  right  to  terminate  this  at  any  time. 
Number  two,  assuming  that  he  could  establish  that 
there  was  such  a  contract — I  am  assuming ;  I  do  not 
say  that  I  believe  there  is  the  faintest  possibility  he 
could — but  assuming  something,  he  obviously 
breached  the  contracts  in  not  making  the  payments 
he  was  to  make.  Jn  fact,  he  did  not  make  the  pay- 
ments he  was  to  make  under  our  arrangement. 

The  Court:  Was  the  termination  of  your  con- 
tract done  in  writing? 

Mr.  Cullinan :     No. 

The  Court :     Or  was  that  oral,  too  ? 

Mr.  Cullinan :  That  was  oral,  too,  but  two  of  our 
men  met  with  them  and  said,  "We  are  no  longer 
going  to  sell  to  you.  We  are  going  to  sell  to  someone 
else." 

The  Court :  Do  you  want  to  go  ahead  with  your 
evidence?  [20] 

Mr.  Rothert:     Yes,  your  Honor,  Mr.  Phillips. 


92  Hunt  Foods,  Inc.,  etc.  vs. 

L.  W.  PHILLIPS 

called   as   a   witness   on   behalf   of   the   plaintiffs; 
sworn. 

Q.     (By  the  Clerk) :    Will  you  please  state  your 
name  to  the  Court?  A.     L.  W.  Phillips. 

Direct  Examination 
ByMr.  Rothert: 

Q.  Where  do  you  live,  Mr.  Phillips  ? 

A.  503  MacArthur  Drive  in  Colma. 

Q.  What  is  your  business  at  this  time  ? 

A.  Food  business,  wholesale  food  business  and 

brokerage. 

Q.     Are  you  at  the  present  time  in  any  firm  or 

in  business  for  yourself? 

A.     L.  W.  Phillips  Company,  the  same  as  before. 

Q.  What  type  of  organization  is  L.  W.  Phillips 
Company?  A.     They  are  a  food 

Q.     I  mean,  is  it  a  corporation,  a  partnership 

A.     Partnership. 

Q.    Who  are  the  partners  in  that  company? 

A.  Mr.  Lee  Holm  and  oversees  finance  and  trad- 
ing as  a  limited  partner. 

Q.  Was  that  partnership  in  existence  in  the 
year  1951  ?  A.     Yes,  sir. 

Q.  Has  it  been  in  existence  at  all  times  since 
1951.  A.     That  is  right.  [21] 

Q.  I  will  show  you  a  copy  of  affidavit  of  publi- 
cation 


The  Court:    Is  there  any  need  to  go  into  that. 

Counsel? 
Mr.    CuUinan:    No,   your  Honor.   We   stipulate 
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that  the  partnershij)  was  formed  on  whatever  date 

the  document  bears. 

Mr.  Rothert:  The  publication  in  the  Recorder 
was  on  September  24tli,  1951.  1'he  notary's  certifi- 
cate on  the  certificate  of  partnership  is  dated  April 
12th,  1951. 

Mr.  Cullinan:  We  will  stipulate  to  that.  There 
is  no  issue  as  to  the  partnership  formation. 

Q.  (By  Mr.  Rothert) :  Will  you  state  for  the 
Court,  Mr.  Phillips,  what  your  business  background 
is,  what  lines  of  business  you  have  been  in,  and 
what  experience  you  have  had  ? 

A.  I  have  been  in  the  food  business  all  of  my 
life  since  1928,  I  believe,  or  1925.  I  went  to  work 
for  a  wholesale  grocery  house  in  San  Diego,  and 
went  from  there  to  Libby,  McNeill  &  Libby  as  a 
salesman  about  1926  and  remained  with  Libby  as  a 
salesman  and  later  district  manager  until  1935,  and 
in  1935  I  was  employed  by  Western  States  Whole- 
sale Grocery  Company,  which  was  a  subsidiary  of 
Safeway  Stores,  as  a  salesman  in  Fresno. 

Q.  Excuse  me,  Mr.  Phillips.  Before  you  go  on, 
you  say  you  were  district  manager  for  Libby,  Mc- 
Neill &  Libby  for  a  while? 

A.     Southern  California,  San  Diego. 

Q.     Is  that  manager  of  sales  ? 

A.  Yes,  sir,  wdth  seven  salesmen,  and  then  in 
1938  I  was  made  [22]  warehouse  manager  in  San 
Jose,  nad  in  the  same  year  I  was  transferred  to 
Eureka  as  a  w^arehouse  manager  and  buyer  and 
sales  manager.  In  1941  I  was  made  a  zone  retail 
operations  manager  of  Saf  ew'ay  Stores. 
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Q.     In  what  zone  ? 

A.  In  Northern  California  zone,  and  in  charge 
of  buying,  selling  and  promoting  of  food  items  in 
super  markets. 

In  the  interim  year  there  in  1939  I  was  in  the 
analytical  department  of  Safeway  Stores,  inven- 
tory control,  and  so  forth,  in  Oakland.  In  1948  I 
left  Safeway  Stores  and  went  to  work  as  sales 
manager  due  to  the  fact  that  they  closed  the  zone 
in  Northern  California.  I  went  to  work  as  sales 
manager  of  Lang  &  Strowe  Company  here,  a  food 
brokerage  house.  In  the  last  of  1948,  I  believe  it 
was,  I  went  to  work  as  buyer  and  manager  of  John 
Rothchild  and  Company,  an  exclusive  military  bid- 
ding job,  and  in  1950,  about  September,  we  actively 
started  the  same  kind  of  concern  at  915  Bryant 
Street. 

Q.  When  you  say  the  same  type  of  concern,  you 
mean  selling  material  on  bidding? 

A.     Government  bidding,  that  is  right. 

Q.  Were  you  familiar  with  the  Hunt  Food  Prod- 
ucts line  prior  to  the  arrangement  that  you  had 
with  Hunts  in  1951? 

A.  Yes,  sir,  I  had  known  Hunt 's  line  and  bought 
it  for  Safeway  Stores  and  Western  States  Whole- 
sale Grocery  Company  from  its  instigation.  I  be- 
lieve Hunt  first  came  on  the  market  [23]  about 
1945  or  1946.  The  Hunt  personnel  that  we  knew 
here  in  the  case  of  Mr.  Flynn  and  some  of  the  other 
personnel  I  believe  were — I  knew  him  part  of  that 
time,  of  course,  with  the  CHB   Company,  whom 
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Hunt  boug-ht  out,  a  pickle  concern.  Mr.  Flynn  was 
the  salesman  or  sales  manager  of  some  type  during 
those  years,  and  we  used  to  buy  CHB  pickles  fi-om 
him.  I  knew  Mr.  Flynn  for 

Q.  I  just  asked  you  about  the  type  of  business 
of  the  L.  W.  Phillips  Company. 

A.     You  mean  did  we  buy  Hunt's  products V 

Q.  No,  you  have  answered  the  question.  When 
did  you  first  have  any  contact  with  a  representative 
of  Hunt  Foods  about  the  subject  of  your  selling  the 
Hunt  line  to  the  commissary  stores? 

A.  We  had  the  first  contact  with  Hunt  Foods 
about  the  commissary  stores  in  August,  some  time 
in  early  August,  if  I  remember. 

Q.     Of  what  year?  A.     1951. 

Q.  What  results  had  you  had  up  to  that  time  in 
your  bidding  business  of  the  partnei^hip  ? 

A.  Our  bidding  business  started  actively  in  Octo- 
ber of  1950,  I  would  say  the  1st  of  October,  and  for 
the  months  of  October,  November  and  December, 
1950,  our  net  was  $1,950,  and  rather  successful,  the 
first  three  months  in  operation.  And  then  up  [24] 
to  the  time  that  we  talked  to  Hunt  or  they  talked 
to  us  in  1951  our  bidding  business  had  increased, 
I  think  our  records  will  show,  about  200  per  cent 
over  our  first  quarter  of  1951,  and  our  profits,  of 
which  we  kept  a  running  record,  were  substantial 
to  the  point  where  we  figured  by  August  or  Se])- 
tember,  1951 

^fr.  Cullinan:  Just  a  minute.  If  your  Honor 
please,  as  to  what  he  figured  or  guessed,  I  submit 
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that  that  is  pure  hearsay,  that  the  books  would  be 
the  best  evidence  of  whatever  the  profit  was  up  to 
this  point. 

The  Court :     I  will  sustain  the  objection. 

Q.  (By  Mr.  Rothert)  :  For  the  year  1951,  what 
was  the  result  of  the  partnership's  business  as  far 
as  profit  or  loss  was  concerned  ? 

A.     For  the  year  1951  ? 

Q.     Yes. 

A.  The  year  1951  showed  a  net  of  approximately 
$15,000,  besides  the  $5,000  that  I  drew,  which  would 
be  about  $20,000  net  past  expenses. 

Q.  This  bidding  business  that  you  refer  to,  will 
you  explain  to  the  Court  what  type  of  operation  the 
bidding  business  is  ? 

A.  The  bidding  business  is  the  bidding  on  food 
items  and  similar  items  in  the  food  field,  the  grocery 
field,  which  items  are  to  be  used  by  the  troops  or  by 
the  soldiers  and  the  sailors  as  subsistence.  You  bid 
on  that  according  to  specification  [25]  and  not 
according  to  brand.  They  ask  for  a  thousand  cases 
of  tomatoes  and  ask  for  a  certain  kind  and  you  bid 
that  price  against  all  other  bidders,  of  which  there 
are  many. 

Q.  You  say  ask  for  tomatoes  of  a  certain  kind. 
What  do  you  mean  by  tomatoes  of  a  certain  kind? 

A.  Certain  type.  They  would  ask  for  a  choice 
tomato,  fancy  tomato,  or  tomato  puree.  They  would 
not  ask  for  a  brand,  and  that  bidding  would  cover 
the  entire  food  field  which  would,  of  course,  include 
everything  in  the  food  store,  everything  that  was 
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used  includini^  soups  and  shortenings  of  every  type 

that  could  be  used. 

Q.  Wore  the  items  purchased  by  the  government 
on  the  bidding:  business  tlie  same  or  different  than 
the  items  sold  to  the  commissary  stores  ? 

A.  They  would  be  different  items.  The  commis- 
sary store  items  are  bought  for  resale,  and  at  certain 
times  some  resale  items  are  used  in  emergency  by 
the  troops.  That  has  been  done.  But  the  regulation 
states  that  no  one  can  specify  a  brand  of  merchan- 
dise to  be  bought  with  subsistence  money.  It  has  to 
be  specified  by  specification.  You  can't  ask  for  any 
brand  if  you  are  going  to  expend  it  without  a  return 
of  money. 

Q.  When  you  say  subsistence,  do  you  mean  that 
the  military  troops  keep 

A.  That  is  right,  they  eat  that  without  return 
of  money,  I  might  explain  the  financial  set-up  of 
the  government  as  a  [26]  matter  of  information. 
There  are  two  sets  of  money,  you  might  say.  One 
money  is  allocated  by  Congress  for  the  benefit  of 
feeding  of  the  troops  and  subsistence.  Another 
bunch  of  money  is  loaned  to  the  commissary  stores 
to  Iniy  merchandise  and  resell  to  the  personnel,  and 
that  money  is  returnable. 

Q.  What  did  you  do  in  your  business,  the  bid- 
ding business?  AVhat  would  you  have  to  do  and 
what  did  you  do  to  make  a  bid  on  a  government 
purchase  ? 

A.     Well,  it  is  quite  an  intricate  affair.  One  thing 
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you  must  know  in  the  food  business  if  you  are  going 
to  bid  on — we  will  take  an  item  of  tomatoes.  We 
were  just  talking  about  that.  Suppose  that  the  Navy 
asks  for  a  thousand  cases,  and  they  generally  ask 
for  it  in  pounds,  which  is  more  confusing  than 
ever — they  would  say,  "We  want  so  many  pounds 
of  an  item" — you  would  have  to  know  the  specifica- 
tion. If  they  asked  for  Type  2,  and  so  on,  that  would 
mean  a  certain  type,  a  standard  grade — that  would 
mean  a  standard  grade  of  tomatoes  approved  by  the 
Department  of  Agriculture.  You  would  have  to 
know  what  packer  had  that  type  of  tomato.  You 
W'ould  have  to  know^  whether  that  type  of  tomato 
would  pass  the  federal  inspections,  which  is  han- 
dled here  in  San  Francisco.  You  would  have  to 
know  what  price  the  last  bid  was.  You  w^ould  have 
to  know  if  you  could  get  delivery.  And  you  have  to 
know  your  cost  of  packing  or  special  marking  or 
anything  that  would  apply  to  that  particular  item. 
You  would  have  to  also  [27]  control  that  item, 
either  by  money  or  an  option  wdth  a  credit  line 
back  of  it,  or  have  it  in  your  warehouse  ready  for 
delivery  and,  as  a  rule,  those  items  w^ere  asked  for 
and  you  would  have  to  answer  those  bids  you  are 
working  on  within  a  period  of  72  hours  or  less,  and 
delivery  would  have  to  be  made  probably  within 
two  or  three  weeks  and  completed. 

Q.     Were  these  bids  always  on  just  one  item  to 
be  purchased? 

A.     No,  these  bids  covered  hundreds   of  items, 
anything  that  you  could  find  that  anyone  would 
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need  in  a  restaurant  as  a  food  item,  that  bid  would 
cover  that  item — anythini;  that  is  eaten  at  the  table 
or  used  around  as  soap,  shorteninp^s,  and  so  forth. 

Q.  How  did  you  ascertain  the  source  of  products 
ui)on  which  you  would  bid  and  the  price  and  deliv- 
ery specifications  and  other  factors  involved? 

A.  We  will  take  tomatoes  again  as  an  example, 
since  we  have  been  talking  about  that.  There  are 
about  28  tomato  packers  in  Northern  California. 
We  would  have  to  contact  those  people  to  determine 
th(^  availability,  and  if  they  were  under  government 
insj)ection,  which  is  another  factor,  and  we  would 
have  to  determine  the  price  and  put  an  option  on  it 
with  a  payment  or  control  of  some  type,  and  from 
that  we  made  our  bid. 

Q.  Who  handled  the  bidding  business  in  your 
partnership  in  the  year  1951?  A.     I  did.  [28] 

Q.  (By  Mr.  Rothert)  :  Mr.  Phillips,  when  you 
made  this  survey  of  the  grocery  stores,  what  did 
you  find  the  situation  was  as  to  whether  the  Himt 
products  were  being  sold  in  the  commissary  stores 
at  that  time  ? 

A.  We  found,  or  I  found  Himt  items  in  a  few 
stores,  in  scattering  amounts,  scattering  items  and 
that  they  were  selling  very  well. 

Q.  How  many  separate  items  in  the  caimed  food 
line  did  Hunt's  have  for  sale  at  that  time? 

A.  Items  and  sizes,  I  believe  aroimd  a  hundred 
— items  and  sizes. 

Q.  Now,  how  did  the  prices  of  Hunt's  products 
at  that  time  compare  to  prices  of  other  brands  or 
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other  lines  ?  A.     In  the  commissary  stores  ? 

Q.     Yes.  A.     Resale  prices  ? 

Q.     Yes. 

A.  The  prices  on  the  shelf  in  commissary  stores 
of  other  items,  other  brands,  such  as  the  brands 
they  had,  which  was  Wellman,  S  &  W,  Trupak, 
Simblest,  and  Del  Monte  and  Libby,  we  found,  in 
not  all  commissaries,  but  in  different  commissaries 
w^e  found  those  items,  and  Hunt's  would  be  under 
those  in  the  commissary  stores  about  25  per  cent. 

Q.  After  you  made  this  survey,  did  you  talk  to 
anybody  with  Hunt  Foods  again  about  this  sub- 
ject? [29]  A.     Yes. 

Q.     Who  did  you  talk  to  next  ? 

A.     Mr.  Flynn  in  early  September. 

Q.  And  who  was  present  when  you  talked  to 
him? 

A.  Mr.  Flynn  and  Mr.  David  L.  Mears  and  my- 
self. 

Q.    Who  is  Mr.  David  L.  Mears  ? 

A.  Mr.  David  L.  Mears  was  at  that  time  a 
broker  or  salesman  to  these  different  super-markets 
and  restaurants  and  so  forth,  selling  canned  goods. 
He  used  to  call  on  us  and  he  was  in  our  office  the 
day  I  went  over. 

Q.  When  you  say  super-markets  you  weren't 
referring  to  commissary  stores  ? 

A.     No,  no,  not  referring  to  commissary  stores. 

Q.  How  did  he  happen  to  be  present  when  you 
w^ere  talking  to  Mr.  Flynn  ? 
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A.  When  I  got  ready  to  leave  the  office,  I  said, 
'a)ave," 

The  Court:     No;  how  did  he  come  to  be  present? 

A.  Well  he  went  with  me  to  see  Hunt  Foods 
about  canned  ^oods. 

Q.  (By  Mr.  Rothert) :  Did  he  have  anything-  to 
do  with  your  business  at  that  time  ? 

A.     At  that  time,  no. 

Q.  Did  he  have  any  interest  in  this  subject  of 
your  handling  Hunt's  sales  to  commissary  stores? 

A.     No.  [30] 

Q.  All  right.  Now,  will  you  tell  the  Court  what 
the  conversation  was  in  that  discussion  in  early 
September  with  Mr.  Flynn  ? 

A.  I  told  Mr.  Flynn  that  we  were  interested  in 
the  Hunt  line  under  these  conditions :  that  we  knew 
from  the  survey  that  it  would  ultimately  be  profit- 
able, but  at  the  present  time  the  price  lists  in  the 
commissary  stores  were  at  practically  oiu*  cost;  we 
couldn't  go  in  and  raise  those  prices  at  all  because 
the  customer  would  quit.  The  only  chance  we  had 
of  making  any  money  on  that  list  he  had  in  those 
stores  was  for  the  market  to  go  up  or  down,  and 
that  I  knew  that  the  market,  as  a  rule,  moved 
around  during  the  canning  season,  which  would 
be  the  next  April,  May,  June  and  July.  As  mer- 
chandise is  canned,  it  fluctuates  up  and  down  ac- 
cording to  what  is  on  hand  or  what  is  packed.  That 
we  would  have  to  abide  by  that  low  price,  at  cost 
or  below  cost,  as  far  as  we  were  concerned,  which 
of  course  would  include  our  cost  of  doing  business; 
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when  I  said  cost,  I  meant  cost  of  doing  business; 
that  we  would  have  to  cut  down  on  our  bidding 
business,  reduce  it  drastically  because  it  was  going 
to  take  lots  of  time  to  sell  these  commissary  stores, 
and  that  he  knew  the  time  element  involved  because 
his  men  had  been  calling  there. 

Mr.  Cullinan:  If  your  Honor  please,  I  move  to 
strike  what 

Mr.  Rothert :     What  he  knew.  [31] 

Mr.  Cullinan:     that  part  of  the  answer  that 

relates  to  what  Mr.  Flynn  knew. 

The  Court:  It  is  not  clear  to  me  whether  the 
witness  said  whether  he,  Flynn,  knew  this  or 
whether  it  was  his  statement. 

Mr.  Rothert :  If  I  may  make  a  statement  to  the 
witness,  because  I  think  it  throws  him  off  his  own 
track — don't  explain  things  as  you  are  telling  us 
conversations;  just  limit  yourself  to  what  was  said. 
Don't  tell  us  that  Mr.  Flynn  knew  something  un- 
less you  said  that  he  knew  it,  and  don't  explain 
that  the  packing  season  changes  in  April,  May, 
June  and  July  unless  that  was  actually  said  in  the 
conversation  and  that  was  actually  in  the  conversa- 
tion. 

The  Court :     Go  ahead  then. 

Q.  (By  Mr.  Rothert) :  Go  ahead  and  tell  us 
further  about  what  this  conversation  was. 

A.  And  I  told  Flynn  that  we  at  the  present  time 
^^QYe — had  been  in  contact  with  Libby,  another 
canned  goods  packer,  to  handle  their  line  since  I 
had  worked  with  Libby  for  seven  or  eight  years  and 
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knew  their  personnel  there,  but  that  they  had  nut 
given  us  any  answer,  they  were  slow  in  answering 
us  on  some  kind  of  a  ])lan  which  we  had  with  them; 
that  I  would  be  interested  in  taking  Plunt's  line  if 
we  could  have  it  for  a  maximum — or  a  minimum, 
rather — of  ten  years,  and  this  being  our  thinking 
to  Flynn — we  told  Flynn  that  it  would  take  us  [32] 
two  or  three  years  to  get  the  line  up  to  a  profitable^ 
basis  over  our  cost  of  doing  business  due  to  the 
conditions  in  which  it  was  in  in  the  stores  at  that 
time;  that  it  would  take  us  another  two  or  three 
years  to  get  back  a  profit  on  our  first  two  or  two 
and  a  half  years'  operations,  and  that  unless  we 
could  have  it  for  another  five  years,  we  didn't  want 
it  at  all ;  that  we  had  a  very  profitable  business, 
bidding  business;  that  we  would  make  that  year 
between  fifteen  and  twenty  thousand  dollars;  that 
I  would  have  to  give  up  the  bidding  business  be- 
cause I  didn't  have  personnel  to  handle  it;  that  T 
would  have  to  make  the  personal  calls  on  the  com- 
missary stores  myself. 

Mr.  Flynn  said,  ''Well,  Phillips,  our  trouble  with 
the  commissary  stores  is  the  fact  that  our  salesmen 
are  held  up  in  there  by  the  hour;  they  are  never 
there  on  time;  we  continually  have  price  troubles; 
we  continually  have  kicks  from  our  customers  that 
we  are  selling  the  commissary  stores  too  chea]^  and 
they  hear  about  it  from  a  commissary  buyer  going 
and  telling  them.  We  want  you  to  take  this  to  elim- 
inate that  trouble,  and  if  you  will,  you  can  not  only 
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have  it  for  ten  years  but  you  can  have  it  for  as  long 

as  you  are  able  to  work  it. ' ' 

T  said,  "That's  fine.  We  will  send  you  a  letter 
making  this  appointment." 

Q.  In  that  conversation  was  there  anything  said 
about  [33]  whether  their  salesmen  would  continue 
to  call  on  the  commissary  stores? 

A.  The  plan  was  made  between  Mr.  Flynn  and 
I  that  his  sales  force  would  not  call  upon  the  com- 
missary stores. 

Mr.  CuUinan:  Just  a  minute,  please.  If  your 
Honor  please,  he  is  stating  a  conclusion.  The  ques- 
tion is  what  was  said. 

The  Court:  Yes;  just  what  was  said.  What  did 
he  say  and  what  did  he  say  ? 

A.  I  said  to  Mr.  Flynn,  ''Well,  Howard,  I  un- 
derstand a  salesman's  feeling  towards  an  account. 
Some  of  your  men  have  been  calling  on  these  stores 
and  I  would  like  for  them  to  get  credit  for  our 
sales."  He  said,  "That  they  will  do.  Our  sales  force 
vrill  get  credit  for  your  sales  in  the  commissary 
stores  so  that  it  will  eliminate  the  friction  that 
could  arise  when  a  salesman  goes  into  a  territory 
or  is  working  in  a  credit  because  that  credit  of  so 
many  points  on  our  sales  goes  to  the  benefit  of  their 
sales  force." 

Q.  (By  Mr.  Rothert)  :  In  that  conversation  was 
there  any  mention  made  of  your  handling  of  other 
lines  of  canned  good  products  ? 

A.     They  told  me  that  I 

Mr.   Cullinan:    If  your  Honor  please,  I  would 
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suggest  that  rather  than  leading  the  witness,  he  ask 
him  what  the  conversation  was  without  asking  him 
wh(^ther  something  was  said  [;U]  about  this  or  that 
or  the  other;  I  think  the  witness  should  testify  to 
the  whole  conversation. 

The  Court:  Well,  if  it  is  an  involved,  long  con- 
versation, I  never  see  any  objection  to  referring  to 
a  general  subject  matter  as  long  as  the  question  is 
not  leading,  except  the  witness  didn't  answer  the 
question.  He  talked  about  some  plan  being  made. 
The  question  was  what  was  said  on  the  subject  of 
your  handling  other  lines. 

Mr.  Rothert :  Other  brands  of  canned  food  prod- 
ucts. 

The  Court :     Of  canned  foods. 

A.  Mr.  Flynn  said,  "It  is  specifically  understood 
that  you  will  handle  our  Hunt  lines  exclusively,  and 
not  Libby  or  Del  Monte  or  any  other  line." 

And  I  said,  ''That's  our  understanding  also.  We 
will  handle  the  Hunt  line  exclusively  to  the  commis- 
sary stores. ' ' 

Q.  (By  Mr.  Rothert)  :  Was  there  anything  said 
about  what  territory  you  would  work  in  on  thees 
proposed  sales  ? 

A.  At  that  time  we  had — I  will  tell  you  why  that 
was  said. 

Mr.  Rothert :     No. 

The  Court:     No.  Just  state  what  was  said. 

A.  Well,  he  said  to  us,  "Could  you  handle  the 
11  western  states?"  And  I  said,  "No,  it  is  too  much 
of  a  job;  we  don't  have  the  personnel  and  we  can't 
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do  it.  We  will  take  Northern  California  in  your 
territory."  And  that  included  all  the  military  bases 
north  of  the  Kern  County  line,  the  [35]  southern- 
most one  being  Camp  Cook  at  Lompoc,  that  is  the 
nearest  south  of  San  Luis  Obispo,  and  the  northern- 
most base  being  Beale  at  Marysville. 

Q.  What,  if  anything,  did  Mr.  Flynn  say  about 
the  territory?  A.     How  is  that  again? 

Q.  What,  if  anything,  did  Mr.  Flynn  say  about 
this  northern  California  territory  ? 

A.     He  said  that  is  the  territory  we  could  have. 

Q.  After  that  conversation  with  Mr.  Flynn,  what 
did  you  do  next  in  preparation  for  this  handling  of 
Hunt's  sales? 

A.    What  was  the  next  move  we  made  after  that? 

Q.    Yes. 

A.  At  Mr.  Flynn 's  instructions  we  went  to  Los 
Angeles  and  reported  to  Mr.  Miller. 

Q.  All  right.  When  did  Mr.  Flynn  instruct  you 
to  go  to  Mr.  Miller? 

A.  Immediately  at  the  conclusion  of  our  conver- 
sation that  we  just  talked  about. 

Q.     All  right.  Did  you  go  to  see  Mr.  Miller? 

A.     I  did. 

Q.    When? 

A.  About  the  9th  of  September,  if  I  remember; 
about  that  time. 

Q.  And  how  long  after  your  conversation  with 
Fl>Tin  was  it  that  you  went  to  see  Mr.  Miller?  [36] 

A.    I  would  say  it  was  three  or  four  days  or  five ' 
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days;  it  depends  on  how  the  weekends  fell  there. 

It  mii]^ht  have  been  a  week. 

Q.  And  when  you  talked  to  Mr.  Miller,  was  there 
anyone  else  present? 

A.  I  talked  to  Mr.  Miller  in  his  office  at  that 
time. 

Q.    Was  anyone  else  in  his  office  at  that  time? 

A.     No,  not  as  I  remember. 

Q.  What  was  the  conversation  you  had  with  Mr. 
Miller  on  about  the  9th  of  September  down  in  Ful- 
lerton  ? 

A.  I  told  Mr.  Miller  that  Mr.  Flynn  and  I  had 
come  to  an  agreement  and  told  him  that  Mr.  Flynn 
had  told  us  that  we  could  have  the  territory  for  a 
minimum  of  ten  years  or  as  long  as  we  would  like 
to  have  it.  Mr.  Miller  said  that  was  all  right  wdth 
him  if  it  was  all  right  with  Flynn,  because  Flynn 
had  charge,  and  he  didn't  have  anything  to  worry 
about.  I  believe  we  had  lunch  together  and  I  came 
home. 

Q.  Were  there  any  details  at  all  concerning  this 
arrangement  with  Hunt  mentioned  by  either  you  or 
Mr.  Miller  in  that  conversation  ? 

A.  I  explained  to  Mr.  Miller  as  I  explained  to 
Mr.  Flynn  generally — I  might  not  have  went  int(^ 
as  much  details — I  don't  believe  I  did,  because  Mr. 
Miller  was  very  busy  and  I  didn't  take  the  time, 
because  I  understood 

Q.  Just  a  minute.  I  just  asked  you  whether  any 
details  [37]  were  mentioned,  not  any  reasons  for 
their  being  mentioned  or  not  mentioned.  Do  you  now 
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recall  any  details  concerning  this  arrangement  that 
were  discussed  between  you  and  Miller  in  that  con- 
versation ? 

A.     We  discussed  the  no-profit  angle  and  why 

Q.     What  was  said  in  that  regard  ? 

A.  I  told  Miller  that  we  had  found  out  since 
the  last  time  I  saw  him  that  there  would  be  no 
profit  in  it  for  a  while  and  the  reasons  why. 

Q.  I  want  you  to  tell  us  what  was  said.  You 
didn't  say,  '^The  reasons  why,"  did  you? 

A.     Well,  I  told  him  the  reasons  why. 

Q.     What  did  you  say  ? 

A.  I  said  to  Mr.  Miller,  "We  found  out  since 
the  last  time  I  saw  you  that  the  price  list  in  the 
commissary  stores  was  very  low  and  we  would  have 
to  sell  at  that  list  for  a  while  and  that  we  couldn't 
make  any  money  for  two  or  three  years. ' ' 

Mr.  Miller  said  to  me  he  understood  that. 

Q.  Was  the  subject  of  the  territory  mentioned 
in  that  conversation  with  Miller?  Let  me  withdraw 
that.  Were  any  of  the  subjects  of  territory,  length 
of  time,  whether  or  not  it  was  to  be  exclusive,  or 
any  other  details  mentioned  in  this  particular  con- 
versation between  you  and  Miller  ?  [38] 

A.  I  told  Mr.  Miller  we  had  an  exclusive  ar- 
rangement that  we  wouldn't  feature  any  other  line 
of  canned  g'oods  in  competition,  we  would  handle 
Hunt's  exclusively.  I  told  Mr.  Miller  that  Mr.  Flynn 
had  given  us  the  Northern  California  territory 
which  was  directly  under  his  jurisdiction. 

Q.     Did  you  ever  talk  to  Mr.  Church  of  the  Hunt 
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Q.     What  was  his  position  ? 

A.     He  was  eredit  manao^er. 

Q.  When  did  you  talk  to  him  the  first  time  otlier 
than  maybe  meeting-  him?  I  think  you  said  you 
might  have  met  him. 

A.  Yes.  I  believe  that  I  talked  to  Mr.  Church 
on  this  trip  that  I  talked  to  Mr.  Miller. 

Q.  Did  you  have  any  correspondence  with  Mr. 
Church? 

A.  Some  time  during  the  month  of  September 
I  wrote  Mr.  Church  a  letter,  I  believe. 

The  Court :     Do  you  want  to  offer  that  ? 

Mr.  Rothert :     I  want  to  offer  this. 

The  Court:  You  want  to  offer  it  in  evidence? 
Any  objection? 

Mr.  Cullinan :     No  objection. 

Mr.  Rothert:  This  is  a  letter  from  L.  W.  Phil- 
lips to  Hunt  Foods,  Inc.,  attention  Mr.  John  Church, 
dated  September  17, 1951.  [89] 

(Whereu])()n     tl<e     letter    referred     to     was 
marked  Plaintiff's  Exhibit  No.  1  in  evidence.) 

Q.  (By  Mr.  Rothert):  T  show  you  Plaintiff's 
Exhibit  1,  Mr.  Phillips,  and  ask  you  is  that  a  letter 
that  you  wrote  on  the  date  that  it  shows  ? 

A.    Yes,  sir. 

Q.  Now,  do  you  recall  when  you  saw  Mr.  Church, 
talked  to  Mr.  Church  the  first  time  before  or  after 
writing  that  letter  ? 

A.    If  my  memory  serves  me  right,  I  talked  to 
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Mr.    Church    prior    to    this    letter — met    him    and 

talked  to  him. 

Q.  Did  you  have  more  than  one  conversation 
with  Mr.  Church  during  the  fall  of  1951  or  just 
one? 

A.  I  believe  just  one — one  conversation  con- 
cerning our  business  connections.  We,  of  course, 
met  and  passed  the  time  of  day  but  I  think  the  busi- 
ness session  was  a  result  of  this  letter. 

Q.  I  will  ask  you  to  read  the  last  paragraph  of 
Plaintiff's  Exhibit  1,  and  ask  you  if  that  refreshes 
your  recollection  at  all  about  the  times  when  you 
may  have  talked  to  Mr.  Church. 

A.     The  last  paragraph  ?  | 

"I  would  like  to  call  on  you  Friday,  Sep- 
tember 21,  and  answer  any  questions  you  may 
care  to  ask.  We  are  anxious  to  get  started  with 
the  new  crop  [40]  coming  up.  Our  chances  are 
immediate  for  a  considerable  purchasing  activ- 
ity in  the  resale  field.  There  are  several  outlets 
have  been  buying  everything  and  naturally  a 
line  of  foods,  such  as  Hunt's,  would  appeal  to 
them.  Would  you  please  advise  if  the  Friday 
appointment  mentioned  is  O.K.?" 

Q.  Now,  did  you  see  him  after  this  letter  of 
September  17th  on  or  about  Friday,  the  21st  of 
September?  A.    Yes,  sir.  [41] 

Q.  Now,  when  you  talked  to  Mr.  Church,  what 
was  the  subject  of  your  discussions? 

A.     The  subject  of  our  discussion  was  the  basis 


Weill  union  PJnllipH,  ci  al.  Ill 

(Testimony  of  L.  W.  Pliillips.) 

of  this  letter  pertaining  to  credit  and  how  much 
credit  we  would  have  to  have,  and  how  we  were  to 
pay  it. 

Q.  Was  anyone  else  present  when  you  and  Mr. 
Church  talked? 

A.  I  don't  believe  there  were,  no,  just  Mr. 
Church  and  I. 

Q.  Will  you  tell  the  Court  what  the  conversation 
was  that  you  had  with  Mr.  Church  at  that  time? 

A.  Mr.  Church  told  me  that  he  had  decided  to 
give  us  a  line  of  credit  of  $5,000,  and  that  we  were 
to  pay  it — and  our  discount  period  would  be  2% 
ten  days,  and  I  said,  ''Mr.  Church,  our  investiga- 
tion has  shown,  which  we  had  made  previous,  that 
$5,000  would  not  be  enough  for  one  commissary. 
It  is  impossible  to  have  it  on  $5,000. ' ' 

And  he  said,  ''Well,  that  is  all  right.  Do  the  best 
you  can  do."  And  that  was  the  end  of  our  conver- 
sation. 

Q.  Did  you  have  any  further  conversations  with 
either  Mr.  Flynn,  Miller  or  Church  after  those  con- 
versations you  have  already  talked  about  and  be- 
fore you  started  actually  selling  the  Hunt  line  to 
the  commissary  stores  ? 

A.  I  believe  in  the  interim  between  the  starting 
— I  mean  in  this  time  between  September  and  De- 
cember 1st — I  wrote  Mr.  Ried  a  letter,  because  he 
had  asked  me 

Q.  I  asked  you  about  conversations,  not  [42] 
letters. 
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A.  I  wrote  Mr.  Ried  a  letter,  that  is  all,  no  other 
conversation  as  I  remember. 

Q.  Did  you  see  Mr.  Flynn  again  at  any  other 
time? 

A.  Yes,  we  saw  Mr.  Flynn  probably  three  or 
four  times  about  samples,  labels,  new  prices,  found 
out  more  about  the  buying  he  was  doing,  and  so 
forth.  I 

Q.  Did  you  see  Mr.  Miller  again  after  you  talked 
to  him  the  second  time,  which  you  said  was  about 
September  9th? 

A.  I  don't  remember.  We  might  have  seen  Mr. 
Miller  some  time  after  that  but  I  don't  remember 
that.  It  seems  like  we  were  down  there.  I  don't 
remember.  Maybe  I  was. 

Q.  When  did  you  start  buying  products  from 
Hunt  for  use  in  this  business  of  selling  to  the  com- 
missary stores  ? 

A.  We  began  to  put  a  little  stock  in  our  ware- 
house to  carry  this  on  I  believe  October  or  Novem- 
ber, some  time  in  there,  if  I  remember. 

Mr.  Cullinan:  Counsel  and  I  will  stipulate  that 
therr  were  purchases  made  by  Wellington  Phillips 
Company  from  Hunt  Foods  on  October  11th  and 
12th  and  25th  of  1951  for  delivery  to  Wellington 
Phillips  Company  and  marked  "Promotional  stack- 
ing and/or  shipping  allowance  has  been  deducted." 

Q.  (By  Mr.  Rothert) :  These  purchases  that  I 
have  just  described  in  October,  1951,  Mr.  Phillips, 
what  were  they  for? 

A.     They  were  for  an  inventory  to  carry  in  our 
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warehouse  to  supplement  other  items  we  might  bring 

in  later.  [43] 

Q.  Did  you  have  any  sales  of  the  Hunt  line  to 
the  commissaries  that  these  purchases  would  fill  at 
that  time  ? 

A.  Yes,  in  the  month  of  December  we  could 
have.  It  is  impossible  for  me  to  answer  that  ques- 
tion directly. 

Mr.  Rothert :  Will  you  stipulate  that  a  letter  was 
addressed  on  Nevember  26th,  1951  by  Wellington 
Phillips  Company  to  Hunt  Foods,  Attention  Mr.  Ed 
Steiger? 

Mr.  CuUinan :     I  will. 

Mr.  Rothert:  I  would  like  to  offer  this  copy  of 
that  letter  as  plaintiffs'  exhibit  next  in  order. 

Mr.  Cullinan:  I  have  the  original  of  Mr.  Phil- 
lips' letter,  attached  to  which  is  the  document  re- 
ferred to  in  the  letter,  and  which  Mr.  Phillips  sug- 
gested in  the  letter  to  be  used.  The  document  that 
Mr.  Rothert  just  mentioned  is  the  actual  one  that 
was  used  as  modified  a  little  bit.  In  other  words, 
Mr.  Phillips  prepared  this. 

Mr.  Rothert:  The  exhibit  I  introduced  has  that 
also. 

Mr.  Cullinan :     Does  it  ? 

Mr.  Rothert:  Yes.  In  other  words.  Plaintiffs' 
No.  2  has  attached  to  it  a  form  letter  like  the  one 
you  have. 

Mr.  Cullinan:    May  I  look  at  the  form  letter? 

Mr.  Rothert:  That  is  Plaintiffs'  Exhibit  2.  I  am 
now  offering  Plaintiffs'  Exhibit  next  in  order,  this 
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form  letter  signed  Hunt  Foods,  Inc.,  by  Howard 
Flynn,  District  Sales  Manager.  [44] 
Mr.  Cullinan:     No  objection. 

(Form  letter  referred  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiffs'  Ex- 
hibit 3.) 

Q.  (By  Mr.  Rothert) :  I  will  show  you  Plain- 
tiffs' Exhibit  No.  3,  Mr.  Phillips,  and  ask  you  if 
you  can  identify  that  ? 

A.  Yes,  sir,  I  identify  the  first  one.  I  meant  we 
sent  this  copy  out. 

Q.  The  thing  that  you  have  in  your  hand,  what 
is  that  ?  A.     This  on  top  ? 

Q.     No,  both  pieces  of  paper. 

A.  A  copy  of  a  letter  sent  out  by  Mr.  Flynn  to 
the  military  bases. 

Q.     Did  you  get  some  at  that  time  ? 

A.     Yes. 

Q.    When  was  that  issued  ^ 

A.  Prior  to  September  1st  and  after  November 
26th  or  the  date  of  that  letter. 

Q.  Who  furnished  you  with  copies  of  that  form 
letter  which  is  Plaintiffs'  Exhibit  No.  3? 

A.    Mr.  Flynn. 

Q.  What  use  did  you  make  of  those  form  letters 
after  that? 

Mr.    Cullinan:    I   will   object   to   that,    if  your 
Honor  please,  as  to  what  use  this  man  made  of  the 
bulletins — his  part  of  the  arrangement  with  Hunt! 
is  another  question — but  what  use  he  made  of  them 
could  not  be  relevant.  [45] 
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The  Court :     What  was  done  with  them  ? 

Q.  (By  Mr.  Rothert) :  What  use  did  he  make 
of  the  form  letters  which  Mr.  Flynn  furnished  to 
him,  the  copies  that  he  got  from  Flynn  ? 

The  Court :     Did  you  send  them  out  ? 

A.     No,  sir. 

Mr.  Rothert:  But  Flynn  sent  him  some  or  gave 
him  some,  and  I  asked  him  what  use  he  made  of 
the  ones  he  got. 

The  Court:  Do  you  mean  what  did  he  do  with 
them  ? 

Mr.  Rothert :     Yes. 

The  Court:    Maybe  he  put  them  in  his  file. 

Mr.  Rothert:  What  I  had  in  mind  is  when  he 
called  on  these  commissary  stores,  he  had  them  in 
his  possession. 

The  Court :    Ask  him  that  question. 

Q.  When  you  went  calling  did  you  carry  some 
of  those  with  you?  A.     Yes,  sir. 

Q.  (By  Mr.  Rothert) :  When  did  you  start  sell- 
ing Hunt's  products  to  the  commissary  stores? 

A.     On  or  about  the  1st  of  December,  1951. 

Q.  For  how  long  a  period  of  time  did  you  sell 
Hunt's  products  to  the  commissary  stores  in  that 
manner? 

A.     On  or  about  the  last  week  of  April,  1953. 

Q.     From  December  1  to  late  April,  1953  ? 

A.    Yes,  sir. 

Q.  How  many  different  military  bases  or  com- 
missary stores  [46]  did  you  do  business  with  ? 
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A.     Approximately  19. 

Q.  What  was  the  price  or  price  basis  which  you 
paid  Hunt  Foods  for  the  canned  foods  that  you 
bought  from  them  and  then  resold  to  the  com- 
missary stores'? 

A.     We  bought  Hunt  foods  on  a  jobber's  basis. 

Q.  (By  the  Court) :  You  mean  the  same  price 
that  other  jobbers  paid? 

A.     Yes,  sir. 

Q.  (By  Mr.  Rothert) :  Was  there  just  one 
jobber  price  for  all  jobbers  or  was  there  variation 
in  jobbers'  prices? 

A.  I  was  told  there  was  just  one  jobbers'  price 
and  that  was  the  price  list  that  we  got. 

Q.  In  your  sales  of  Hunt  food  products  during 
this  period  from  December,  1951,  to  April,  1953,  did 
the  vohime  of  sales  increase,  decrease  or  remain 
constant?  What  was  the  experience  that  you  had? 

A.     We  had  an  increase  in  volume. 

Q.  What  happened  as  to  the  number  of  items  of 
the  Himt  line  that  were  sold  to  the  commissary 
stores  during  the  period  of  time  you  were  selling? 

A.  We  increased  the  items  in  the  commissary 
stores. 

Q.  When  you  started  out  were  there  any  com- 
missary stores  that  did  not  have  any  Hunt's  prod- 
ucts in  there  at  all? 

A.  Well,  it  would  be  impossible  to  say  that, 
Mr.  Rothert.  [47]  I  would  say  there  was  a  sub- 
stantial amount. 
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Mr.  Ciillinan:  Just  a  minute.  If  it  is  imp()ssi})le 
to  sny,  I  suggest  that  he  not  say  it. 

The  Court:  Yes.  You  can't  ask  it.  Ask  another 
question.  I  suggest  that  hocause  he  will  make  an- 
other talk  if  you  do  not.  I  am  not  saying  this  to 
1)0  critical,  but  that  is  the  experience  with  many  wit- 
nesses. So  if  the  lawyer  keeps  the  thing  in  hand,  we 
get  the  facts  quicker  that  way. 

Mr.  Rothert:  Does  your  Honor  intend  to  con- 
tinue beyond  twelve? 

The  Court:     We  might  recess  until  1:30. 

(Recess.)   [48] 

Afternoon  Session — 1:30  P.M. 

Q.  (By  Mr.  Rothert) :  Mr.  Philli])s,  in  these 
commissary  stores  what  did  you  find  was  the  situa- 
tion as  to  the  number  of  different  brands  of  an  item 
of  caimed  goods  as  compared  to  super  markets  and 
big  grocery  stores? 

A.  We  found  a  limited  number  of  items  in  each 
store  due  to  their  restriction  on  the  number  of  items 
that  they  could  carry  in  any  given  item. 

Q.  In  the  ordinary  super  market,  like  a  Safe- 
way store.  Purity,  or  something  like  that,  how  many 
different  items  do  they  carry  or  how  many  different 
brands  of  the  same  item  do  they  carry? 

Mr.  Cullinan:  If  your  Honor  please,  there  is 
nothing  in  the  record  to  show  that  this  witness  is 
familiar  with  what  the  super  markets  carry.  His 
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business  apparently  has  been  in  dealing  with  gov- 
ernment commissaries. 

The  Court:     I  do  not  see  the  materiality  of  this. 

Mr.  Rothert:  I  agree  that  it  may  not  be  mate- 
rial. The  number  that  is  carried  in  the  grocery 
stores  may  not  be  as  good  as  it  would  be  if  it  were 
compared  to,  you  might  say,  the  civilian  business. 

The  Court:  Still  I  do  not  quite  see  the  materi- 
ality as  affecting  either  the  contract  or  damages. 

Mr.  Rothert :     I  will  withdraw  that  question. 

Q.  How  many  different  brands  of  a  single 
canned  food  item  [49]  were  carried  in  the  commis- 
sary stores  in  1951  when  you  started  this  work? 

Mr.  Cullinan:  Are  you  speaking  of  a  particular 
commissary  store?  As  I  understand  it,  commis- 
saries diiffer  one  from  the  other. 

Mr.  Rothert:  I  think  the  witness  would  have  to 
explain  that  in  his  answer  if  there  is  a  difference. 

The  Witness:     No,  sir,  the  regulations 

The  Court:  Just  a  minute.  What  are  you  trying 
to  show,  counsel? 

Mr.  Rothert:  That  in  these  commissary  stores 
they  carried  only  three  or  four  brands  of  a  particu- 
lar item  as  distinguished  from  eight  or  ten  or  a 
large  number  of  brands,  so  that  if  a  brand  was 
being  handled  by  a  commissary  store  that  had  fewer 
competitors  in  that  particular  line — for  instance, 
string  beans:  If  there  were  only  three  brands  of 
string  beans  in  a  store,  any  one  of  the  three  had 
to  compete  only  with  the  other  two.  If  there  were 
eight  or  ten  brands  of  string  beans  in  a  store  there,, 
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would  be  a  different  competitive  situation.  As  I  un- 
derstand it,  the  commissary  stores  were  different 
from  the  ordinary  super  markets  in  that  they  only 
carried  a  limited  nuinher  of  l)raiids  of  any  one  item, 
so  that  an  item  that  is  handled  by  a  commissary 
store  would  have  only  two  or  three  other  brands  to 
compete  with  for  the  commissary  business. 

The  Court:  What  is  the  materiality  of 
that?  [50] 

Mr.  Rothert :  I  think  it  would  be  material  to  the 
question  of  damages.  The  prospects  of  obtaining  a 
share  of  the  commissary  business 

The  Court:  You  mean  it  would  make  it  more 
certain  of  ascertainment  of  the  damages? 

Mr.  Rothert:     I  think  so,  yes. 

The  Court:     Easier  of  ascertainment. 

Mr.  Rothert:     Yes. 

The  Court :  You  are  now  in  a  field  in  which  you 
are  establishing  the  manner  in  which  alleged  dam- 
ages for  the  claimed  breach  of  contract  are 

Mr.  Rothert :  In  my  questioning,  1  had  not  got- 
ten to  the  point  of  going  into  damages  yet,  but  I 
wanted  to  bring  out  the  various  facts  and  details  of 
his  work  in  selling  Hunt  Foods  and  the  factors 
that  made  the  sales  to  commissary  stores  a  little 
different  from  ordinary  sales  to  super  markets,  for 
an  understanding  of  the  problems  and  the  work 
that  he  did. 

The  Court:  What  is  the  materiality  of  that? 
Either  there  is  a  contract  or  there  isn't  one.  Either 
it  was  broken  or  it  was  not.  Whether  the  work  was 
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arduous,  required  a  greater  intelligence  or  a  moder- 
ate amount  of  intelligence  still  would  not  be  of  any 
great  importance,  would  it? 

Mr.  Rothert:  We  will  eventually  come  to  the 
question  of  damages,  and  since  the  work  terminated 
at  a  point  before  he  had  been  able  to  earn  any 
profit,  the  damages  claimed  are  [51]  going  to  have 
to  be  based  on  a  prospective  profit  that  he  could 
have  made  had  be  remained  on  the  handling  of  the 
line  for  the  contract  period.  In  effect,  it  was  termi- 
nated after  he  had  been  promoting  the  line  for  a 
while,  and  our  claim  for  damages  and  the  plaintiffs' 
estimate  as  to  the  prospects  of  profits  will  have  to 
be  based  upon  some  of  those  factors.  I  think  a  com- 
plete understanding  of  the  particular  type  of  busi- 
ness involved  would  shed  some  light  on  the  question. 

The  Court:  That  may  be  so,  but  I  do  not  know 
just  what  you  are  getting  at  here.  What  is  the  rela- 
tionship between  any  prospective  loss  of  profits  to 
whether  or  not  there  were  fewer  lines  in  the  compe- 
tition of  the  commissary  stores  than  there  were  in 
the  general  field? 

Mr.  Rothert:  Just  for  the  purpose  of  argument 
or  discussion  of  that  point. 

The  Court:  It  is  not  worthwhile  discussing  it. 
If  it  is  not  material,  the  Court  won't  give  it  any 
weight.  You  want  to  establish  the  point  that  there 
were  fewer  lines 

Mr.  Rothert:  In  the  commissary  stores  they 
handled  only  three  or  four  different  brands. 

The  Court :    Ask  him  the  direct  question. 


Wellwfjton  Phillips,  el  ah  121 

(Tostimony  of  L.  W.  Phillips.) 

Mr.  C'ullinan:  I  would  like  to  interpose  the  ob- 
jection, if  your  Honor  please,  that  I  do  not  think 
this  is  relevant  to  the  issues  in  this  case  or  any  issue 
in  this  case. 

The  Court:  I  am  not  certain  that  it  is  either, 
counsel.  [52]  You  can  either  move  to  strike  it  or 
the  Court  will  give  it  such  weight  as  it  is  entitled 
to  have.  It  takes  too  long  to  discuss  these  things 
just  to  get  in  a  minor  point  of  evidence.  Ask  liim 
the  direct  question,  counsel. 

Q.  (By  Mr.  Rothert) :  In  the  commissary 
stores,  at  the  time  you  started  in  on  the  Hunt  line, 
how  many  differ(ait  items,  different  brands  of  the 
same  item  did  you  find  were  being  sold  in  these 
commissary  stores  ?  A.     An  average  of  three. 

Q.  What  was  the  largest  number  of  brands  of 
the  same  item  that  you  found  in  any  commissary 
store  ?  A.     Four. 

Q.  I  think  you  testified  during  the  time  you 
worked  on  the  Hunt  line  you  were  able  to  increase 
the  profit  margin  on  the  resale  to  the  commissary 
stores'?  A.     Yes,  sir. 

Q.  How  were  you  able  to  increase  the  profit 
margin? 

A.  By  selling  the  new  items  that  had  not  been 
priced  or  sold  before  in  the  Hunt  line  in  competi- 
tion with  other  items,  and  by  increasing  the  prices 
on  the  merchandise  they  had  previously  bought,  due 
to  a  market  condition  going  either  up  or  down, 
which  would  force  competition  either  up  or  down. 
I  would  not  go  down  as  far  as  competition  went 
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down  and  I  would  go  up  as  far  as  competition  went 
up.  That  was  our  method  of  increasing  the 
profit.  [53] 

Q.  You  spoke  about  a  market  condition.  Would 
that  market  condition  affect  the  price  of  Hunt's 
selling  price  to  you?  A.    Yes. 

Q.  How  would  it  increase  the  profit  margin  if 
you  just  raised  your  prices  to  the  commissary  stores 
by  the  same  amount  as  the  increase  of  the  Hunt's 
price  to  youf 

A.  When  this  market  changed  most  of  the  com- 
petition would  automatically  go  up  as  a  rule.  The 
market  raises  up.  I  would  raise  up  more  than  the 
increase  to  me  was.  As  an  example,  if  the  price  went 
up  a  dollar,  and  I  was  under  competition  a  dollar, 
they  would  raise  a  dollar,  I  would  raise  a  dollar  and 
a  half,  as  an  example. 

Q.    Would  that  be  a  case  price  ? 

A.     That  is  a  case  price  I  am  talking  about. 

Q.  I  will  show  you  some  various  invoices  from 
Hunt  Foods  to  you,  a  memorandum  of  purchases 
from  commissary  stores  in  various  military  bases, 
and  ask  you  if  you  could  refer  to  any  examples 
where  you  were  able  to  increase  the  profit  margin 
in  sales  to  the  same  commissary  stores'? 

A.  We  will  take,  for  instance,  Camp  Cook,  which 
is  Lompoc  in  Southern  California 

Mr.  Cullinan:    What  was  that  again? 

The  Witness:  Lompoc,  one  of  our  first  sales  at 
Lompoc  was  made,  say,  February  of  1952,  delivery 
in  March  of  1952.  We  grossed  on  that  order  one 
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and  thi'oc-quarters  per  cent.  On  [54]  a  $581  we 
made  $10.83  gross.  And  the  same  base  in  April  of 
1953  we  had  increased  our  profit  margin  to  141/2 
per  cent. 

Mr.  Cullinan:  You  mean  on  a  sale  made  in 
April,  1953 

Mr.  Rothert:  May  I  see  what  the  witness  is  re- 
freshing his  recollection  by? 

The  Witness:    November,  1952,  this  is. 

Mr.  Cullinan:  I  didn't  understand  the  testi- 
mony. Was  it  that  you  grossed  $10  on  the  whole 
order  that  is  dated  March  20th,  1952? 

The  Witness :  I  will  have  to  see  it  again  to  iden- 
tify it,  Mr.  Cullinan.  I  have  notes  on  the  bottom  of 
the  order.  This  order  is  1251,  December,  1952,  cost 
us  $403.45. 

The  Court:  You  are  going  over  the  same  mat- 
ter again.  You  have  testified  to  that.  Let  us  move 
along.  If  there  is  going  to  be  any  accounting  in  the 
matter  I  will  refer  it  to  a  referee.  T  am  not  going 
to  listen  to  an  accounting  in  this  case. 

Mr.  Rothert:  I  intended  to  ask  him  for  some 
other  examples  of  an  increase  in  the  profit  margin. 
If  your  Honor  thinks  it  would  be  unnecessary  to 
take  the  time  to  do  that 

The  Court:  The  other  side  can  cross-examine  on 
it.  You  sold  him  some  kind  of  a  commodity  later  on 
and  because  there  was  a  change  in  the  market  con- 
ditions you  made  more  profit,  is  that  right? 

The  Witness :     Yes,  sir.  [55] 

The  Court:    What  is  extraordinarv  about  that? 
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Mr.  Rothert:  I  do  not  think  there  is  anything 
extraordinary,  your  Honor. 

The  Court:  What  has  that  got  to  do  with  this 
case  for  breach  of  contract?  Is  it  in  connection  with 
the  claim  for  damages  that  he  was  arriving  at  a  pe- 
riod when  it  was  commencing  to  get  profitable?  Is 

that  the  point? 

Mr.  Rothert:  Yes,  detailed  proof  of  his  inten- 
tion to  have  to  sell  the  line  without  profit  for  a 
while  before  he  could  develop  a  profit  margin  for 
himself  and  start  to  make  money. 

The  Court:  He  has  covered  that.  I  don't  quite 
get  the  point  of  that  though.  I  should  not  interrupt 
your  examination,  but  it  is  not  clear  to  me  on  that 
point.  If  the  market  conditions  change,  then  that 
has  nothing  to  do  with— that  is  a  normal  thing.  But 
what  has  that  got  to  do  with  the  idea  that  he  had 
to  sell  it  at  no  profit  or  at  a  loss  for  a  long  period 
of  time? 

Mr.  Rothert:  It  was  not  that  market  conditions 
alone  enabled  him  to  make  a  profit,  but  when  there 
was  a  market  change,  he  was  then  able  to  decrease 
the  spread  between  the  Hunt  prices  and  the  com- 
petitors' prices  and  create  a  marginal  profit  for 
himself. 

The  Court:  Why  don't  you  bring  that  out?  Ask 
him  questions  along  that  line.  Otherwise  it  isn't 
clear  to  me.  [56]  Perhaps  I  should  not  have  inter- 
rupted your  examination.  Maybe  I  am  premature 
about  it. 
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Q.  (By  Mr.  Rothort)  :  Will  you  explain  to  the 
Court,  Mr.  Philli])s,  how  you  were  able  to  get  what 
you  have  said  was  a  14  per  cent  profit  on  the  order 
in  November,  1952,  when  you  only  got  one  and 
three-quarters  per  cent  profit  on  the  order  early  in 
1952  to  the  same  commissary  store  in  Camp  Cook? 

A.  At  the  first  order  in  Camp  Cook  prices  had 
been  posted  by  PTunt  Foods,  by  their  sales  force.  As 
time  progressed  we  added  new  items  witli  a  profit, 
a  few,  and  then  naturally  the  old  prices  were  an- 
tique at  that  time  and  we  automatically  went  up  as 
far  as  we  could  toward  competition  on  certain 
items,  and  that  was  our  plan  when  we  first  started 
to  do  that,  as  we  knew  from  a  survey  that  it  made 
competitive  prices. 

Q.  How  much  of  a  spread,  if  any,  was  there  be- 
tween the  Hunt  prices  when  you  started  this  work 
and  the  competitive  prices'? 

A.     About  25  per  cent. 

Q.  You  have  given  one  example.  What  was  your 
experience  as  to  the  profit  margin  on  sales  to  other 
commissary  stores  other  than  to  Camp  Cook? 

A.  Approximately  the  same.  Our  first  gross  was 
one  per  cent  and  our  last  gross  was  nine  at  the 
end  of  1952. 

Q.  What  do  you  mean  by  the  last  gross?  Do  you 
mean  an  average?  A.     Yes.  [57] 

Q.  Was  there  any  occasion  when  somebody  from 
Hunt  Foods  w-ent  with  you  to  visit  the  commissary 
stores?  A.     Yes,  sir. 

Q.     Who  went  with  you?  A.     Mr.  Steiger. 
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Q.     When  did  he  go  with  you? 

A.     The  date  I  am  not  able  to  say.  Some  time, 
during  the  month  of  April,  I  believe,  1953. 

Q.  I  will  show  you  a  letter  dated  March  6,  1953, 
and  ask  you  if  that  is  the  letter  you  received  from 
Mr.  Steiger  of  Hunt  Foods? 

A.  Yes,  sir,  this  is  the  letter  and  the  date  I  re- 
ferred to.  I  was  mistaken  by  about  a  month. 

Q.  Does  that  refresh  your  recollection  as  to 
when  Mr.  Steiger  went  out  with  you  *? 

A.     That  is  right. 

Q.     When  did  he  go  with  you? 

A.     The  week  previous  to  March  6. 

Q.     1953?  A.    Yes,  sir. 

Mr.  Rothert:  May  I  offer  this  letter  into  evi- 
dence, your  Honor  ? 

(Letter  referred  to  was  thereupon  received 
in    evidence    and   marked    Plaintiffs'    Exhibit 

No.  4.) 

Q.  (B}^  Mr.  Rothert) :  Were  there  any  bases, 
any  commissary  [58]  stores  where  you  had  suc- 
ceeded in  getting  a  large  number  of  Hunt's  items 
accepted  in  a  store? 

A.  Two  particular  bases  at  the  close,  at  the  time 
they  asked  us  to  stop,  was  Treasure  Island  and 
Alameda  Naval  Air  Station,  and  on  this  trip  with 
Mr.  Steiger 

Q.  I  haven't  asked  you  about  that.  Was  Mr. 
Steiger  with  you  at  any  time  when  a  purchasing 
officer  for  commissary  stores  made  statements  con- 
cerning the  handling  of  the  Hunt  line? 


Wellington  Phillips,  et  al.  127 

(Testimony  of  L.  W.  Phillips.) 

A.  Yos,  sir,  Mather  Air  Base,  which  was  one  of 
the  largest.  The  purchasing  officer  told  us  that  due 
to  the  service  we  had  given  them  and  being  there 
on  a  certain  date  and  helping  with  their  price 
again,  selection  of  items,  he  was  now  ready  to  put  in 
Hunt's  line  100  per  cent. 

Q.     Mr.  Steiger  was  present?  A.    Yes,  sir. 

Q.  Did  that  occur  on  the  trip  that  is  referred  to 
ill  Mr.  Steigev's  letter-  of  March  6? 

A.     Yes,  sir, 

Q.  Did  that  similar  situation  happen  anywhere 
else? 

A.  A  similar  situation  happened  at  Mare  Island. 
At  that  time  one  of  Mr.  Steiger 's  salesmen  was  liv- 
ing in  Vallejo,  I  believe,  and  he  wanted  to  take  the 
orders  at  Vallejo,  Mare  Island,  which  was  all  right 
with  us  because  we  were  busy  anyway,  and  when 
we  went  in  we  met  a  Commander  Shea. 

Q.     When  you  say  'Sve,"  who  do  you  mean?  [59] 

A.  Mr.  Steiger  and  myself.  Commander  Shea 
and  I  went  in  the  Navy  together.  Mr.  Steiger  found 
that  out  and  he  said,  "Well,  Phillips,  you  may  as 
well  take  this  base  over,  too,  and  handle  it  if  you 
have  the  time." 

I  said,  "We  will  find  the  time." 

Q.    Was  anything  said  about  the  Hunt  line? 

A.     He  said  he  would  put  it  back. 

Q.     He  would  what? 

A.  He  said  he  would  support  the  line,  Com- 
mander Shea,  and  that  he  would  prefer  that  we 
have  it. 

Q.    Were  there  any  commissary  stores  that  you 
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did  not  handle  immediately  when  you  started  in  De- 
cember 1st,  1951  ?  A.     Yes,  sir. 

Q.     Which  ones? 

A.  Hamilton  Air  Force  Base  and  later  on,  be- 
cause they  opened  and  we  didn't  know  it,  San  Luis 
Obispo. 

Q.  Did  you  eventually  handle  Hamilton  Air 
Force  Base?  A.     Yes,  sir. 

Q.  What  was  the  occasion  for  it  being  taken 
over  by  you  when  you  did  not  start  out  handling 
Hamilton  Air  Force  Base? 

A.  Hamilton  Air  Force  Base — one  of  the  sales- 
men who  lived  over  there  hadn't  had  any  trouble 
and  his  business  was  pretty  good.  They  got  ready 
to  transfer.  When  they  got  ready  to  transfer,  they 
asked  us  to  take  over  the  service  at  that  base  also, 
and  I  have  forgotten  the  date — it  is  on  our  [60] 
invoices — San  Luis  Obispo  opened  up  a  commissary 
store  and  I  didn't  know  anything  about  it.  One  of 
their  salesmen  went  in  and  took  the  first  order.  They 
called  us  in  getting  that  order  to  us  and  told  us  to 
service  the  account,  which  we  did. 

Q.  In  the  handling  of  the  Himt  line  from  De- 
cember 1,  1951,  to  the  end  of  April,  1953,  do  you 
know  whether  you  made,  lost  money  or  broke  even 
on  it?  i 

Mr.  Cullinan :  If  your  Honor  please,  I  think  the 
books  and  records  of  the  man  would  be  the  best  evi- 
dence of  that,  or  his  income  tax  returns. 

The  Court :  Did  you  have  any  pretrial  or  prelim- 
inary discovery  in  this  matter? 
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Mr.  Rothert:     We  had  some  depositions. 

The  Court:  Haven't  you  covered  the  matter  of 
records  ? 

Mr.  Rothert:  Books  were  made  available  for 
inspection. 

The  Court:  I  am  not  going  to  take  time  to  have 
the  books  produced  and  go  over  the  books.  That 
should  have  been  done  preliminarily.  That  is  one  of 
the  reasons  for  our  rules  in  the  Federal  Court. 
Frankly,  gentlemen,  in  a  case  that  comes  here 
UTider  the  diversity  jurisdiction,  to  take  a  lot  of  time 
going  over  somebody  else's  books — that  is  something 
you  could  have  attended  to  by  yourselves  and  not 
taken  the  time  of  the  Court. 

Mr.  Rothert:  They  have  been  available.  I  think 
the  witness  is  entitled  to  state  the  general  situation, 
whether  [61]  or  not  he  made  or  lost  money.  If  they 
wish  to  cross-examine  him  on  it  or  impeach  him  on 
his  examination  of  the  books,  I  think  it  is  a  privi- 
lege the  other  party  has  on  cross-examination,  or 
we  can  call  his  accountant  in  and  let  him  give  his 
conclusion  of  a  study  of  the  books  if  the  Court  does 
not  want  to  be  burdened  with  the  books. 

The  Court:  I  am  just  saying  that  is  something 
you  could  have  accomplished  in  pretrial  procedure. 
A  statement  of  the  business  of  the  plaintiffs  you 
could  have  covered  by  deposition,  request  for  ad- 
missions, interrogatories,  demands  for  production, 
and  so  forth,  and  have  a  statement  made  up  as  to 
the  financial  status  of  the  account  rather  than  here 


130  Hunt  Foods,  Inc.,  etc.  vs. 

(Testimony  of  L.  W.  Phillips.) 

ill    tlio    trial    of    this    case.    That   does    not    make 

sense.  [62] 

Mr.  Ciillinan:  I  think  the  man's  income  tax  re- 
turns would  be  the  best  evidence  of  his  profits  for 
the  year  1952,  or  whatever  year  we  are  speaking  of. 

The  Court :  Not  necessarily.  The  books  would  be 
just  as  good  evidence  if  his  testimony  is  that  they 
are  correct.  On  cross-examination  you  can  go  fur- 
ther into  it.  What  I  am  saying  now  is  why  wasn't 
this  done  before,  gentlemen  *?  The  trial  is  not  the 
time  for  discovery  of  the  evidence,  I  don't  care  how 
important  this  is,  but  technically  I  think  counsel's 
objection  is  good;  that  whether  or  not  there  was  a 
profit  depends  on  what  his  records  show  if  they 
kept  records.  He  is  entitled  to  object  to  it  on  the 
ground  that  it  is  not  the  best  evidence. 

Mr.  Cullinan:  I  think  that  the  income  tax  re- 
turn would  be  a  good  summary  of  the  income  and 
expenses. 

Mr.  Rothert:  That  isn't  the  question  I  asked 
liim. 

The  Court:  That  is  not  the  question.  The  ques- 
tion was  whether  or  not  he  made  a  profit  or  loss.  I 
lia\e  no  particular  objection  to  his  stating  whether 
he  made  a  profit  or  a  loss,  but  if  it  is  a  question  of 
amount,  then  the  records  would  have  to  be  pro- 
duced. 

Mr.  Rothert:     I  have  no  question  of  amounts. 

The  Court:     I  beg  your  pardon? 

Mr.  Rothert:  I  don't  intend  to  make  any  point 
of  amounts.  [63] 

The  Court:     Oh. 
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Mr.  Rothert:  Just  a  loss  in  nn  undctonninod 
anioTiTit  or  a  ])rofit  in  an  undeterminod  amount. 

The  Court:     All  rio^ht ;  let  him  answer  that. 

Q.  (By  Mr.  Rothert) :  Durine:  the  time  you  sold 
the  Hunt  line  to  the  commissary  stores,  did  you 
have  a  profit  or  a  loss  or  break  even  on  the  Hunt 
business  ? 

A.     We  lost  on  the  Hunt  business. 

Q.     What  was  your  largest  item  of  expense? 

A.     Traveling. 

Q.  Other  than  the  cost  of  goods  that  you  had  to 
buy  from  Hunt's?  A.     Sir? 

Q.  Other  than  the  cost  of  the  merchandise  that 
you  paid  to  Hunt's,  what  was  your  largest  item  of 
cost  of  doing  business  in  handling  the  Hunt's  line? 

A.     Traveling  and  billing. 

Q.  During  the  time  from  December  1st,  '51,  to 
the  end  of  April,  '53,  what  generally  was  your  status 
as  to  paying  the  Hunt  invoices?  Did  you  owe  Hunt 
or  did  you  always  keep  current  or  what? 

A.  We  always  owed  Hunt  money.  As  the  busi- 
ness increased  the  amount  we  owed  them  increased, 
and  it  got  up  at  one  point  to  $35,000  and  dropped 
do^^^l  to  the  time  they  closed,  of  25.  [64] 

Q.  What  was  the  situation  as  to  how  rapidly  the 
government  paid  you  on  the  sales  you  made  to  the 
commissary  stores? 

A.  The  sales — the  payments  would  average  30 
da3^s  from  our  billing  dates,  and  the  billings  dates 
would  be  a  week  ahead — ahead  of  Hunt's  invoices, 
which  would  be  five  weeks,  approximately. 
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Q.  Did  you  at  one  time  assign  an  accounts 
receivable  to  Hunt's  Food  to  cover  some  unpaid 
invoices  of  Hunt's  Food  to  you?  A.    Yes. 

Q.  Did  you  sign  some  trade  acceptances  cover- 
ing your  obligations  to  Hunt's  Foods  on  these  in- 
voices after  the  termination?  A.     Yes,  sir. 

Q.  I  show  you  what  purports  to  be  a  letter 
dated  April  16,  1953,  and  a  statement  of  April  16, 
1953,  signed  by  Ed  W.  Steiger,  and  ask  you  if  you 
identify  that  as  a  letter  you  received  from  Hunt's 
Foods  on  or  about  the  date  that  it  bears?  i 

A.     Yes,  sir.  | 

Mr.  Cullinan :  What  was  the  date  of  that  again, 
Mr.  Rothert? 

Mr.  Rothert:     April  16th. 

May  I  read  the  letter  for  the  Court's  attention? 

The  Court:     Certainly. 

Mr.  Rothert  (reading) :    ' '  Dear  Mr.  Phillips :  [65] 

''Your  statement  attached  appears  to  be  in  much 
better  shape  than  previous  statements,  in  that  only 
1953  items  are  listed.  We  would,  however,  be  much 
happier  if  you  could  clear  up  all  January  and  Feb- 
ruary items  which  are  a  little  beyond  what  our 
credit  depaii;ment  expects  in  the  way  of  progress. 

"Thank  you  for  your  help  in  getting  our  state- 
ment adjusted  to  quite  a  reasonable  standard. 

"Very  truly  yours.  Hunt  Foods,  Inc.,  by  Ed  W. 
Steiger,  Assistant  District  Sales  Manager." 

The  Court:     Is  that  Exhibit  5? 

The  Clerk:     It  wasn't  offered. 

Mr.  Rothert :     I  offer  it  at  this  time. 
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(WhoTcnpon  lotted  referred  to  was  marked 
Plaintiff's  Exlii])it  No.  f)  in  evidence.) 

Q.  (By  Mr.  Rotliert) :  At  the  time  that  yon 
stopj)cd  sellins^  Hnnt  Poods  to  the  commissary 
stores,  T  think  yon  have  already  testified  that  that 
resulted  following  a  phone  call  from  Mr.  Steiger? 

A.    Yes,  sir. 

Q.     When  w^as  that  phone  conversation? 

A.  I  would  say  it  was  about  the  26th  of  April, 
if  that  fell  on  a  w^eek  day,  a  workinc^  day;  about 
that  time. 

Q.  And  will  you  tell  the  Court  what  the  conver- 
sation was  you  had  with  Mr.  Steiger  on  that  [66] 
occasion  ? 

A.  Mr.  Steiger  called  me  and  said,  ''Phillips,  w^e 
have  been  advised  by  Pullerton  that  Schwartz  & 
Company  will  take  over  the  selling  of  Hunt  Foods 
on  the  first  day  of  May.  At  that  time  you  ^^^ll 
stop.'^ 

And  I  said,  "Ed,  that  is  w^hat  we  have  been  hear- 
ing," and  I  said,  "You  fellows  know  the  agreement 
that  you  have  with  us."  He  said,  "I  know,  but  the 
whole  thing  is  out  of  our  hands  and  it  is  out  of 
Miller's  hands."  That's  all. 

But.  that  morning  I  had  taken  an  order  for 

Q.    Just  a  minute.  A.     O.K. 

Q.     I  just  asked  you  about  the  conversation. 

A.    O.K. 

Q.  You  said  in  that  answer  your  statement  was 
"That's  what  w^e've  been  hearing."   What  are  you 
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referring  to  when  you  say,  "That's  what  we've  been 

hearing"? 

A.  As  early  as  the  first  of  March,  1953,  I  had 
been  told  by  two  different  purchasing  people  that 
they  had  been  told  that  we  were  going  to  lose  the 
Hunt  account. 

Q.  All  right.  I  will  show  you  what  appears  to 
be  a  copy  of  a  letter  dated  March  15, 1953,  addressed 
to  Lee  Miller  with  the  name  "Phillips"  typewritten 
on  the  bottom.    What  is  thaf? 

A.  That  is  a  letter  I  wrote  Mr.  Miller  on  the 
date  shown  here  relative  to  my  hearing  again  or 
hearing  of  the  fact  [67]  that  we  were  going  to  lose 
the  account. 

Mr.  Rothert:  May  I  offer  this  as  Plaintiff's  ex- 
hibit next  in  order,  your  Honor  *?  Do  you  want  me 
to  lay  the  foundation? 

Mr.  Cullinan:  Yes,  ])ecause  it  will  develop  in 
our  testimony  that  this  letter  was  never  received, 
so  I  think  we  ought  to  have  a  little  more  founda- 
tion for  the  introduction  of  this. 

Mr.  Rothert:  I  don't  know  if  counsel  is  object- 
ing or  not,  but  this  appears  to  be  a  copy  of  a  letter 
of  March  15,  1953.  Wliat  did  you  have  to  do  with 
any  original  of  that  letter?  What  did  you  do  with 
if?  A.     I  came  back  from  a  sales  trip. 

Q.     Just  tell  us,  did  you 

A.     I  mailed  it. 

The  Court:    Did  you  dictate  this  letter? 

A.     No,  sir;  I  wrote  it. 

Q.     What?  A.     I  wrote  it. 
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Q.     On  a  typewriter  yourself? 

A.     Yes,  as  I  did  most 

Q.     And  after  you  wrote  it,  what  did  you  do? 

A.     Mailed  it. 

Q.     Yourself? 

A.     Yes,  sir;  at  this  post  office.  [68] 

Q.  (By  Mr.  Rothert) :  At  about  the  date  that 
appears  on  the  letter?  A.     The  same  date. 

Mr.  Rothert:     I  would  like  to  offer  it  at  this  time. 

(Whereupon  letter  referred  to  was  marked 
Plaintiff's  Exhiint  No.  6  in  evidence.) 

Q.  (By  Mr.  Rothert) :  I  will  show  you  what 
appears  to  be  a  copy  of  a  letter  dated  April  15, 
1953,  addressed  to  Hunt  Foods,  Inc.,  attention  Mr. 
Leo  Miller,  with  the  typewritten  name  at  the  bot- 
tom, L.  W.  Phillips,  and  ask  you  to  state  what  that 
is  and  what,  if  anything,  you  had  to  do  with  that 
paper? 

A.  I  typed  this  letter  also.  That  is  a  letter  fol- 
lowing my  next  trip  30  days  later  to  these  same 
places  where  I  had  heard  the  same  story. 

Q.  Had  you  heard  a  nunor  again  that  Phillips 
Company  was  going  to  be  tei-minated  from  the 
Hunt  line? 

A.  Yes,  sir.  At  that  time  I  had  heard  they  were 
going  on  supply  bulletin.  This  trip  I  hadn't  heard 
the  supply  bulletin  story;  this  one  I  had. 

Q.  And  when  you  say  ''this  trip,"  you  had  not 
heard  of  the  supply  bulletin? 

A.     The  fii'st  one,  the  March  trip,  we  had  no  sup- 
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ply  bulletin  information.  I  didn't  hear  of  it  then. 
The  next  trip  I  heard  of  the  supply  bulletin  infor- 
mation. That  is  why  I  asked  to  be  put  on  supply 
bulletin  in  that  letter.  [69] 

Q.  Did  you  dictate  or  type  this  letter  of  April 
15th?  A.     That's  my  typing  again. 

Q.     And  did  you  sign  and  mail  it? 

A.    Yes,  sir. 

Mr.  Rothert:  I  would  like  to  offer  this  subse- 
quent letter  of  April  15th  as  Plaintiff's  next  in 
order. 

The  Court:     Very  well. 

(Whereupon  letter  of  April  15th,  1953,  was 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  7.) 

Q.  (By  Mr.  Rothert) :  What  effect,  if  any,  did 
these  rumors  that  you  have  testified  to  that  Hunt's 
line  was  going  to  be  taken  away  from  Phillips 
Company  in  March  and  April  have  on  your  busi- 
ness of  selling  to  the  commissary  stores'? 

A.  The  bases  that  heard  it,  they  had  been  told 
that  they  were  going  to  buy  it  cheaper,  and  one 
particular  base,  Travis  Air  Force  Base,  made  the 
statement  after  I  had  been  working  on  it  for  a 
year,  said  that — a  Major  Bradley  said,  '* Phillips, 
we  hear  very  definitely  that  you  are  going  to  lose 
the  account.  Why  worry  about  it?  Why  come  over 
it  every  two  or  three  weeks  and  try  to  sell  us,  be- 
cause we  think  you  are  going  to  lose  it.    We  hear 
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it  pretty  definitely."   And  I  got  the  same  informa- 
tion from  two  or  three  other  spots.  [70] 

Q.  The  question  is  what  effect  did  that  have  on 
your  sales  to  the  commissary  stores'? 

A.     Cut  them  down. 

Q.  In  this  conversation  you  had  with  Mr. 
Steiger  was  there  anything  said  about  the  money 
you  owed  to  Himt's  Foods  in  connection  with  ter- 
minating your  arrangement?  A.     No,  sir. 

Q.  Did  you  talk  to  anybody  else  after  you  talked 
to  Mr.  Steiger  on  the  telephone  about  your  termi- 
nation? A.     After  it  was  terminated? 

Q.  At  any  time  after  you  talked  with  Mr. 
Steiger  on  the  telephone  on  about  April  26,  1953, 
did  you  talk  to  somebody  else  from  Hunt's  Food 
about  the  termination?  A.    Yes,  sir. 

Q.     Wlio  did  you  talk  to? 

A.  I  called  Los  Angeles,  or  Fuller,  trying  to  get 
hold  of  Mr.  Miller,  and  I  couldn't  reach  him,  and  I 
believe  I  talked  to  Mr.  Erlanger  or  Mr.  Hooper; 
I  am  not  sure  which  of  those  two  men  I  talked  to. 

Q.  How  soon  after  the  talk  with  Steiger  was  it 
that  you  talked  to  their  Mr.  Erlanger  or  Mr. 
Hooper? 

A.  The  next  few  days,  as  soon  as  I  could  get 
hold  of  them.  I  tried  to  see  Miller  for  a  few  days, 
but  couldn't  get  him,  so  I  talked  to  somebody  else; 
I  don't  know  who  it  was.  I  mean  I  don't  remember 
who  it  was;  I  didn't  know  them  personally,  so  [71] 
I  didn't  remember  who  they  w^ere. 
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Q.  Is  it  your  testimony  you  don't  know  the 
identity  of  the  person  you  talked  to  then? 

A.  Yes,  sir,  because  I  don't  knoAv  them  person- 
ally. I  was  told  by  Mr.  Steiger  to  call,  I  believe 
Mr.  Erlanger  or  Mr.  Hooper,  who  were  vice  presi- 
dents I  believe  at  that  time. 

Q.  What  was  the  telephone  conversation  you  had 
\vith  either  Mr.  Erlanger  or  Mr.  Hooper  when  you 
called  them?  ^ 

Mr.  Cullinan:  If  your  Honor  please,  I  will  ob- 
,iect  to  this  unless  he  can  identify  with  whom  he 
talked.  He  doesn't  know  either  of  these  gentlemen. 
He  doesn't  know  which  one,  if  either,  he  talked  to. 

The  Witness:  I  talked  to  one  of  the  two,  but 
I  know  what  I  said. 

The  Court:  Well,  if  you  don't  know  which  one 
you  talked  to,  the  proper  foundation  has  not  been 
laid;  there  is  no  way  of  meeting  it.  That  will  go 
out  unless  the  vntness  can  say  who  he  talked  to. 

Mr.  Rothert:  Well,  I  suppose  that  may  be  cor- 
rect. It  seems  unfortunate  that  the  witness  can't 
remember  for  sure  which  one  he  talked  to,  that  the 
conversation  is  excluded. 

The  Court:  It  may  not  be  excluded;  there  may 
be  other  ways  to  get  it  in. 

Mr.  Rothert:    Yes,  I  appreciate  that. 

The  Witness:  May  I  ask  who  the  general  sales 
manager  was  [72]  at  that  time?  Was  it  Mr.  Er- 
langer? 

Mr.  Rothert :  No,  but  if  you  talked  to  somebody 
who  admitted  he  was  the  general  sales  manager  or 
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said  that  he  was  somebody's  siii)erior  or  said  he  was 
in  the  same  office  with  somebody  or  something  like 
that,  you  may  have  a  basis  for  identifioation.  You 
called  Mr.  Miller  and  you  didn't  get  Mr.  Miller? 

A.     That's  right;  T  couldn't  get  hold  of  him. 

Q.     What  happened  then? 

A.  I  called  Mr.  Steiger  and  he  said,  "Well,  get 
a  hold  of  Mr.  Erlanger  or  Mr.  Hooper."  Mr.  Er- 
]  anger 

Q.  Who  did  you  ask  for  then  when  you  called 
next '? 

A.     I  believe  I  asked  for  Mr.  Hans  Erlanger. 

Q.  T\niat  happened  when  you  asked  for  Mr. 
Hans  Erlanger? 

A.     I  would  say  he  is  the  man  I  talked  to. 

Mr.  CuUinan :  I  ask  that  that  answer  be  stricken 
as  not  responsive  to  the  question. 

The  Witness:  I  definitely  say  I  talked  to  Mr. 
Erlanger. 

Q.  (By  Mr.  Rothert) :  Well,  you  asked  for  Mr. 
Hans  Erlanger.  Then  what  happened  after  you 
asked  for  Mr.  Hans  Erlanger? 

A.     I  talked  to  him  on  the  telephone. 

Q.  A  little  while  ago  you  said  you  weren't  sure 
whether  you  talked  to  Erlanger  or  Hooper.  Did 
somebody  come  on  the  phone? 

A.     Somebody  came  on  the  phone. 

Q.  And  what  was  said  when  somebody  came  on 
the  phone?  [73] 

A.  I  said  to  them  that  they  had  cut  us  off  awful 
quick  up  here. 
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Q.  Did  you  ask  anything  about  who  you  were 
talking  to  or  did  you  just  talk  to  an  unidentified 
voice  ?  A.     I  asked  who  I  w^as  talking  to. 

Q.  Well,  what  was  said?  What  did  the  other 
voice  say? 

A.  This  person  said,  "Mr.  Erlanger."  That  is 
the  person;  I  remember  now  I  talked  to  Erlanger. 
It  may  not  have  been  this  particular  time  immedi- 
ately after  they  quit,  but  I  talked  to  Erlanger  within 
a  few  days  after  we  quit — after  they  quit  us,  rather. 
I  was  rather  upset  at  that  time  and  I  was  getting 
a  hold  of  anybody  I  could,  but  I  talked  to  Mr.  Hans 
Erlanger  within  the  week  after  this  termination, 
and  I  told  him  we  had  been  cut  off  rather  suddenly ; 
that  we  had  had  an  agreement  up  here 

Mr.  Cullinan:  Just  a  minute;  I  object  to  the 
answer  as  not  responsive  to  the  question.  I  don't 
know  whether  we  are  talking  about  one  conversa- 
tion or  a  subsequent  one.  The  one  that  you  are 
asking  about,  I  don't  know  whether  we  are  talking 
about  that  or  one  subsequent. 

The  Court:  What  conversation  did  you  want  to 
bring  out?  What  conversation  did  you  wish  to  ask 
the  witness  about? 

Mr.  Rothert:  The  next  conversation  with  any 
representative  of  Hunt's  Foods  after  the  phone  call 
from  Mr.  Steiger  telling  him  that  they  were  not 
to  sell  starting  May  1st.  I  [74]  asked  the  witness 
to  explain  whether  he  knows  to  whom  he  talked  on 
the  very  next  convei*sation  after  Steiger 's  conver- 
sation. 
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The  Court:    Yes.    Can  he  answer  that? 

Q.  (By  Mr.  Rothort) :  Do  you  know  what  rep- 
resentative of  Hunt's  Foods  you  talked  to  next  after 
talkinc:  to  Mr.  Stei,a:er  on  about  April  26  on  the 
telephone? 

A.  The  next  person  I  talked  to  after  Mr.  Steiger 
was  Mr.  Erlanc^er;  I  am  sure  of  that  now. 

Q.  And  how  much  after  the  phono  conversation 
with  Mr.  Steiger  was  it  that  you  talked  to  Mr. 
Erlanger? 

A.  Within  a  period  of  seven  to  ei,c:ht  days;  I 
w^ould  say  ten  days. 

Q.  All  right.  Will  you  state  what  conversation 
you  had  with  Mr.  Erlang'or  on  the  telephone  on  that 
occasion? 

A.  I  told  him  that  we  had  been  trying-  to  get 
hold  of  Mr.  Miller  for  several  days  and  couldn't, 
and  I  was  advised  to  call  him ;  and  that  we  had  been 
cut  off  up  here  and  that  we  had  an  agreement  with 
Hunt's  to  sell  their  line  in  Northern  California. 
And  he  said,  well,  they  didn't  have  any  record  of 
that  agi'eement  down  there. 

I  said,  ''Well,  I  don't  know  anything  about  that: 
we  have  it  up  here.  Mr.  Flynn  made  it.  And  that 
we  have  been  selling  it  and  we  have  reduced  our 
bidding  business  and  we  want  to  know  if  we  can't 
have  and  maintain  Northern  California."  [75] 

He  said,  "The  contracts  have  already  been  writ- 
ten with  the  New  York  concern  and  we  can't  do 
anything  about  it." 

Q.    Is  that  all  the  conversation  on  that  occasion, 
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then?  A.    As  far  as  I  can  remember. 

Q.  Did  you  ever  talk  to  Mr.  Miller  about  the 
termination  ?  A.     Yes. 

Q.  When,  and  was  it  a  personal  talk  or  a  phone 
conversation  ? 

A.  I  don't  remember  a  phone  conversation  with 
Mr.  Miller  after  the  termination,  right  immediately 
after.  I  went  down  to  see  Mr.  Miller. 

Q.     When  did  you  go  down? 

A.     I  would  say  the  middle  of  May.  i 

Q.     Did  you  talk  to  him?  A.     Yes,  sir.        1 

Q.     Was  anyone  else  present?  A.     No. 

Q.  What  was  the  conversation  you  had  with  Mr. 
Miller  when  you  saw  him  down  at  Fullerton? 

A.  I  asked  Mr.  Miller  what  they  were  going  to 
do  about  our  agreement  up  here  and  he  said,  well, 
it  was  out  of  his  hands  but  that  he  Avould  try  to  get 
the  line  back  for  me  in  July,  let  them  go  90  days — 
or  August.  July,  I  believe  he  said,  the  last  of  July, 
which  would  have  been  May,  June,  and  July — and 
he  would  try  to  get  the  line  back  to  me  at  that  time. 

Q.  Did  you  have  a  lot  of  correspondence  with 
Hunt  Foods  after  [76]  the  termmation  about  the 
status  of  your  account  and  the  invoices  that  had  not 
been  paid?  A.     Yes,  sir,  quite  a  bit. 

Q.  That  correspondence  was  mainly  vdth  Mr. 
Church,  their  credit  manager? 

A.     Yes,  sir,  that's  right. 

Q.  I  show  you  a  copy  of  a  letter  from  Hunt 
Foods,  Inc.,  John  L.  Church,  head  of  credit  and 
collections  department,  addressed  to  Wendell  Phil- 
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lips  Company,  dated  October  8,  1953,  and  ask  yon 

if  that  is  a  copy  of  a  letter  you  received  except  for 

the  notation  written  in  pen  and  ink  on  the  face  of 

it? 

A.     Yes,  sir,  this  is  a  letter  we  received. 

Q.     That  pen  and  ink  notation,  was  that  a  nota- 
tion you  made  on  it? 

A.     I  made  it  when  I  got  the  letter,  I  made  it. 

Q.     You  made  it  when  you  got  this  particular 
piece  of  paper?  A.     That's  right. 

Mr.  Rothert:     Shall  we  stipulate  that  this  nota- 
tion be  disregarded? 

Mr.  Cullinan:     Yes,  so  stipulated. 

Mr.  Rothert:     I  would  like  to  offer  this  letter  of 
October  8,  1953,  as  plaintiff's  next  exhibit  in  order. 

(Whereupon  letter  of  October  8,  1953,  re- 
ferred to  above  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  No.  8.)  [77] 

Mr.  Rothert:     The  only  purpose  of  that,   Your 
Honor,  there  is  a  statement  in  the  letter  that  says : 

"In  fact  I  have  talked  to  Mr.  Erlanger  about 
the  resumption  of  commissary  business  and  al- 
lowing you  to  handle  it  on  a  commission  basis. 
He  tells  me  to  ask  you  to  hang  on  a  little  longer 
as  the  Francois  Schwarz  matter  is  being  re- 
viewed and  I  hope  one  of  these  days  to  get  this 
business  back  for  you." 

Q.     You  have  testified  that  you  signed  some  trade 
acceptances   after  the   termination  and   that   thev 
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covered  the  amount  owing   on  the  invoices   from 

Hunt  Foods. 

A.  Yes,  sir,  I  was  asked  to  do  that  by  Mr. 
Church  so  that  on  his  books  the  account 

Mr.  Cullinan:  Just  a  minute,  if  Your  Honor 
please. 

Mr.  Rothert:     All  right. 

Mr.  Cullinan:     The  question  has  been  answered. 

Mr.  Rothert:     Yes,  I  will  agree  to  that. 

Q.  After  the  termination  as  of  the  first  of  May, 
1953,  w^hat  business  acti^dties  did  you  engage  in 
after  that? 

A.     We  started  to  resume  our  bidding  business 
and  we  also  went  into  the  brokerage  business  to  the  , 
domestic  trade.  1 

Q.  What  w^as  the  financial  condition  of  your 
company  after  the  termination  as  of  May  1st,  1953  ? 

A.  It  was  lower  than  when  we  started,  but  our 
statement  of  [78]  fifty 

Q.  Don't  tell  us  what  some  statement  contains. 
We  can  produce  the  statement  if  we  wdsh  to  use  it 
— if  anyone  wishes  to  use  it. 

Q.  Did  you  have  any  capital  after  you  were 
terminated  on  the  Hunt  Food  line  with  which  to 
operate  your  bidding  business? 

A.     Only  accounts  receivable. 

Q.  To  what  extent  were  you  able  to  resume  the 
bidding  business  after  that  termination? 

A .     Percenta  ge-wise  ? 

Q.     Well,  make  a  comparison  of  the  amount  of 
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business  yon  had  before  you  started  handlinj^  the 

Hunt  line. 

A.  AVe  were  able  to  bid  on  probably  25  por  r-ent 
of  our  previous  bidding. 

Q.     Was  there  any 

Mr.  Cullinan:  If  Your  Honor  please,  I  move  to 
sti'ike  that  answer  as  obviously  a  guess  or  a  sup- 
position and  not  based  on  any  factual  knowledge 
that  is  before  the  court — it  was  probably  some  per- 
centage. 

The  Court:     It  is  a  conjecture  only. 

Mr.  Rothert:  T  thinlc  it  is  an  estimate  or  an 
opinion  of  the  witness  as  to  his  own  business. 

The  Court:  Unless  he  is  using  the  word  ''prob- 
ably" as  synonymous  with  "about." 

Mr.  Rothert:  If  he  is  using  it  as  synonymous 
with  [79]  "about"  it  would  be  an  estimate. 

The  Court:     Well,  ask  him  the  question  again. 

Mr.  Rothert :     I  think  maybe  I  c^n  get  at  it 

The  Court:  He  wants  to  know  if  you  can  say 
now  with  any  degree  of  certainty  the  approximate 
percentage  of  business  you  did  after  the  cutting  off 
of  this  Hunt  business  with  relation  to  the  business 
>  ou  had  at  the  time  you  took  over  the  business. 

A.     25  per  cent. 

Q.  (By  Mr.  Rothert)  :  Were  there  any  factors 
that  existed  in  the  summer  of  1953,  affecting  the 
bidding  business  that  were  not  factors  in  1951,  be- 
fore you  started  the  Hunt  line? 

A.     Yes,  sir. 

Q.     What  were  they? 
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A.     Credit  and  capital. 

Q.  In  what  respect  was  there  any  difference 
with  your  credit  and  capital  in  '53,  as  compared 
with  '51? 

A.  In  '51,  we  had  a  line  of  credit  with  Overseas 
Finance  and  Trading,  who  was  our  limited  partner ; 
also  a  line  of  credit  built  up  on  a  known  profit 
structure  that  we  had  told  people  about.  In  '51 — or 
in  '53  the  profit  structure  had  been  eliminated  and 
the  line  of  credit  had  been  disbanded. 

Q.  You  are  speaking  about  the  Overseas  Finance 
and  Trading  Company  line  of  credit? 

A.     That's  right.  [80] 

The  Court:  You  did  no  other  business  except 
the  Hunt  business  after  you  took  over  the  Hunt 
line?  A.     Did  we  do  any  other  business? 

Q.    Yes. 

A.  We  did  some.  We  reduced  our  bidding  busi- 
ness, though. 

Mr.  Rothert:  I  think  he  has  previously  testified, 
Your  Honor,  that  prior  to  the  time  of  the  termina- 
tion the  bidding  business  had  been  reduced  to  20 
per  cent  of  what  it  had  been  before. 

The  Court:     All  right. 

Q.  (By  Mr.  Rothert) :  Had  the  partnership 
made  money  or  lost  money  in  1952,  if  you  know  or 
remember? 

Mr.  Cullinan:  If  Your  Honor  please,  I  submit 
the  income  tax  returns  are  the  best  evidence  whether 
they  made  or  lost  money  in  the  year  1952,  otherwise 
it  is  a  guess  or  supposition. 
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The  Court:  Well,  he  is  not  asking  for  any  fig- 
ures. The  owner  of  a  husiness  ought  to  know  that 
much  about  it. 

A.     We  lost  money  in  '52. 

Q.  (By  Mr.  Rothert) :  At  the  time  of  termina- 
tion can  you  state  about  how  many  different  items 
in  the  Hunt  line  you  were  then  selling  to  the  com- 
missary stores'?  A.     Yes,  we  know. 

Q.     How  many?  A.     Average? 

Q.     No,  I  didn't  ask  about  average.  [81] 

A.     You  mean  the  highest  number  in  any  place? 

Q.    Yes. 

A.     35.  The  lowest  number  would  be  one. 

Q.  I  think  you  said  it  was  the  Treasure  Island 
Purchasing  Officer  who  had  stated  he  would  take 
your  entire  line.  How  many  items  had  you  sold  at 
Treasure  Island? 

A.  Probably  35.  But  you  must  understand  when 
they  say  entire  line  they,  **We  will  put  it  in,"  they 
had  to  eliminate  certain  other  lines  to  put  it  in. 

Q.  Did  you  have  any  sales  to  Treasure  Island 
after  that  statement  by  its  purchasing  officer  before 
you  were  terminated,  do  you  remember? 

A.  Yes,  as  items  were  eliminated,  he  would  buy 
that  item  of  Hunt's,  replace  it  with  Hunt's  instead 
of  some  other  brand. 

Mr.  Cullinan:     I  didn't  get  that  answer. 

The  Court:     Read  it. 

(Answer  read.) 
Q.     (By    Mr.    Rothert) :     Do    you    know    what 
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quantities  of  Hunt's  canned  foods  you  sold  to  the 
commissary  stores  during  the  period  you  had  the 
line?  A.     In  1952  we  sold  $94,000  plus. 

Q.  Did  anyone  from  Hunt's  Food  ever  make  any 
statements  to  you  as  to  how  the  business  you  were 
doing  compared  to  what  they  had  been  doing  before 
you  took  over? 

A.     They  told  us  we  had  doubled  it.  [82]  i 

Q.     Who  told  you?  A.    Mr.  Steiger.  | 

Q.     When? 

A.  On  this  trip  with  us — the  March  6th  trip 
with  me. 

The  Court:     What  was  that  answer? 

Mr.  Rothert:     "They  told  us  we  had  doubled  it." 

The  Court:     That  was  the  word. 

The  Witness:     Doubled  it. 

Q.  (By  Mr.  Rothert) :  Now,  in  handling  the 
Hunt's  line  did  you  have  any  system  or  frequency 
in  which  you  made  calls  to  these  commissary  stores  ? 

A.    Yes,  sir. 

Mr.  Rothert:  T  might  explain,  Your  Honor. 
You  may  be  wondering  what  this  line  of  question- 
ing is  for.  I  want  to  go  into  some  matters  that 
would  be  material  to  the  issue  of  damages  and  to 
develop  that  as  the  business  increased  the  cost  of 
handling  would  not,  at  least  in  nearly  the  same  pro- 
portion, as  matters  bearing  upon  the  issue  of  dam- 
ages. 

The  Court:    You  mean  the  expenses  were  fixed? 

Mr.  Rothert:  Certain  expenses,  like  making  a 
call  on  a  commissary  store  with  a  certain  frequency, 
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it  wouldn't  cost  any  more  for  traveling  expenses  to 
line  up  a  bigger  order  than  it  would  a  smaller 
order,  and  factors  of  that  kind. 

The  Court:     Well,  what  was  the  question? 

Mr.  Rothert:     I  will  repeat  it,  Your  Honor.  [83] 

Q.  (By  Mr.  Rothert) :  While  you  were  han- 
dling the  Hunt's  line,  what  was  the  frequency  with 
which  you  called  on  these  various  commissary 
stores  ? 

A.  The  frequency  with  each  store  was  the  same. 
The  frequency  with  different  stores  was  different, 
of  course,  because  they  had  different  inventory  peri- 
ods and  different  buying  day  periods  and  different 
times  of  the  day  when  I  would  see  them,  but  they 
would  remain  static  all  the  time. 

Q.  How  often  would  you  go  to  the  commissary 
stores  ?  Every  week,  month  or  quarter  ? 

A.  We  called  on  every  commissary  store  at  least 
once  a  month.  At  some  commissary  stores  we  called 
twice  a  month,  some  commissary  stores  we  called 
every  week,  and  then  at  intervals  wo  would  go  back 
and  leave  samples  and  things  of  that  nature. 

Q.  I  will  ask  you  to  assume  that  the  business, 
the  sale  of  Hunt's  products  to  these  commissary 
stores  would  have  increased  if  the  arrangement  had 
not  been  terminated.  With  an  increase  would  there 
be  an  increase  in  the  traveling  expense  of  calling  on 
these  commissary  stores'?  A.     No,  sir. 

Mr.  Cullinan:  If  Your  Honor  please,  I  think 
first  that  assumes  something  not  in  evidence;  sec- 
ondly, I  do  not  think  it  is  competent,  relevent  or 
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material  in  this  action  as  to  what  might  have  hap- 
pened if  something  else  in  the  future  had  [84]  hap- 
pened. 

The  Court :  What  he  is  trying  to  develop  is  that 
more  business  could  be  done  on  the  same  trips,  I 
suppose. 

Mr.  Rothert:     Yes. 

The  Court:  Counsel's  objection  goes  to  the  fact 
that  it  is  speculative  in  the  form  in  which  you  put 
it,  which  may  be  correct.  Ask  him  what  the  relation- 
ship was. 

Q.  (By  Mr.  Rothert)  :  Was  there  any  relation- 
ship between  the  size  of  the  orders  you  got  from  the 
commissary  stores  and  the  cost  of  traveling  ex- 
pense to  call  on  the  commissary  stores? 

A.    No,  sir. 

Q.  (By  The  Court)  :  You  mean  that  the  more 
business  you  could  get  from  the  commissary  stores 
on  the  set-up  you  had  the  more  money  you  could 
make  if  it  was  a  profitable  business? 

A.    Yes,  sir. 

Q.  Because  of  the  fact  that  the  expenses  were 
more  or  less  static?  A.     That  is  right. 

Q.    In  a  general  sense?  A.     Yes,  sir. 

Q.  (By  Mr.  Rothert)  :  Do  you  have  any  opin- 
ion concerning  the  quantity  of  canned  foods  that 
were  sold  by  any  of  these  commissary  bases  during 
the  time  you  were  handling  the  Hunt's  line  based 
on  the  survey  and  investigation  and  observation 
that  you  made  during  that  period? 
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Mr.  Cullinan:  I  will  object  to  that  as  calling  for 
the  [85]  opinion  and  conclusion  of  the  witness. 

The  Court :  I  am  inclined  to  think  that  that  is  an 
objectionable  question. 

Mr.  Rothert:  It  calls  for  an  opinion  obviously 
from  the  very  wording  of  the  question. 

The  Court:  How  can  he  tell  what  business  they 
did  in  Hunt's  foods? 

Mr.  Rothert:  From  what  information  he  re- 
ceives from  the  purchasing  officers. 

The  Court:  That  would  be  hearsay.  I  wouldn't 
pay  much  attention  to  what  John  Smith  tells  me 
what  business  the  Emporium  does.  Those  things 
are  carried  through  the  channels  of  hearsay  and 
may  become  very  unreliable. 

Mr.  Rothert:  I  appreciate  that.  We  have  a  prob- 
lem in  this  case.  The  military  considers  the  dollar 
volume  of  sales  at  commissary  stores  as  classified 
information  for  security  purposes.  I  have  sub- 
poenaed a  Colonel  of  the  Sixth  Army  to  be  here.  I 
think  he  will  probably  be  here  tomorrow.  I  am  sure 
he  won't  give  any  information. 

The  Court:     What  is  the  purpose? 

Mr.  Rothert :  The  purpose  of  it  is  merely  to  show 
that  the  amount  of  canned  goods  sold  in  the  com- 
missary stores  in  this  area  is  very  large  and  would 
not  have  been  a  jiarticular  limitation  on  the  oppor- 
tunities of  selling  Hunt  foods  just  from  the  volume 
of  business.  In  other  words,  if  all  the  [86]  commis- 
sary stores  together  only  bought,  say,  $100,000  of 
canned  goods   a   month,   that  would  be   a   definite 
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limitation,  but  if  they  bought  two  or  three  million 
dollars  a  month,  then  it  wouldn't  make  any  differ- 
ence. 

The  Court:  I  think  you  can  safely  assume  that 
these  commissary  stores  would  buy  a  larger  amount 
of  goods.  I  do  not  see  that  that  is  any  problem. 
Your  problem  is  whether  or  not  your  client  was 
going  to  get  more  of  that  as  the  years  went  by. 

Mr.  Rothert:     That  is  true. 

The  Court :  I  think  it  is  not  an  unreasonable  as- 
sumption that  there  is  a  lot  of  that  merchandise 
purchased  by  the  commissaries.  You  could  probably 
get  enough  information  from  this  Colonel  you  spoke 
about  at  least  to  develop  that  without  going  into 
the  exact  figures.  Your  problem  is  that  out  of  the 
California  law,  as  I  recall  it,  you  can  recover  for 
prospective  profits  on  a  breach,  but  there  must  be 
some  basis  for  the  testimony.  Even  the  greatest 
difficulty  of  proof  does  not  eliminate  the  right  of 
damages,  but  you  still  have  to  have  some  basis  for 
an  estimate,  and  to  a  certain  extent  I  suppose  such 
damages  are  speculative,  because  if  you  start  esti- 
mating your  future  profits,  you  are  engaging  to  a 
certain  degree  in  speculation. 

Mr.  Rothert:  That  is  right.  I  think  that  in  any 
business [87] 

The  Court:     I  did  not  mean 

Mr.  Rothert:  Is  this  a  convenient  time  to  take 
the  afternoon  recess? 

The  Court:    All  right,  we  will  take  the  recess. 

(Recess.) 
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Mr.  Rothert:  Your  Honor,  I  have  suggested  to 
Counsel,  subject  to  the  Court's  approval,  that  it 
might  be  more  orderly  and  save  time  in  the  long 
run  if  I  reserve  further  questioning  of  the  witness 
on  the  issue  of  damages  to  permit  a  sort  of  mar- 
shalling of  the  facts  and  his  getting  together  with 
the  records  that  he  would  want  to  refer  to  this 
evening  and  let  Counsel  start  his  cross-examination 
on  what  has  been  covered  so  far. 

The  Court:  Reserving  only  the  matter  of  dam- 
ages? 

Mr.  Rothert:  Yes,  your  Honor,  and  go  into  that 
tomorrow.  It  might  save  time  of  the  Court  and  be 
more  orderly  to  grope  around  about  it,  because 
these  invoices  have  been  scattered  and  disarranged. 

The  Court:  As  long  as  what  is  reserved  is  on  a 
particular  subject  of  damages  so  we  won't  get  con- 
fused about  it  either,  that  is  agreeable. 

Is  that  agreeable  to  you.  Counsel? 

Mr.  Cullinan:     Yes. 

The  Court:  Have  you  completed  the  examina- 
tion of  this  witness  that  you  want  to  make? 

Mr.  Rothert:  Of  this  witness  except  on  the  issue 
of  [88]  damages. 

The  Court:  Then  you  wish  to  afford  Counsel  the 
opportunity  to  cross-examine  at  this  time? 

Mr.  Rothert:     Yes,  your  Honor. 

Mr.  Cullinan:  T  would  like  to  cross-examine  on 
damages  after  Mr.  Rothert  has  completed. 

The  Court:    Of  course. 
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Cross-Examination 
By  Mr.  Cullinan: 

Q.  Mr.  Phillips,  was  there  any  written  agree- 
ment between  you  and  Mr.  Holm  and  the  Overseas 
Finance  Company  as  to  your  partnership? 

A.    No. 

Q.    No?  A.     No. 

Q.  And  you  have  been  doing  business  as  a  part- 
nership ever  since  1951  when  it  was  formed,  haven't 
you?  A.    Yes,  sir — 1950. 

Q.  1950.  Excuse  me.  And  since  that  time  and 
now  you  have  been  working  exclusively  for  the  part- 
nership ?  A.     That  is  right. 

Q.     Overseas,  you  say,  is  a  limited  partner? 

A.    Yes,  sir. 

Q.  But  it  is  true,  is  it  not,  that  in  many  letters 
to  Hunt  Eoods  you  claim  that  they  were  a  general 
partner  rather  than  a  limited  partner?  [89] 

Mr.  Rothert :  I  am  going  to  object  on  the  groimd 
that  it  calls  for  the  witness'  conclusion  and  not  the 
best  evidence  of  any  letters  that  he  wrote. 

The  Court :  I  think  that  is  true.  Counsel.  It  calls 
for  the  contents  of  a  written  document. 

Mr.  Cullinan :  Yes,  your  Honor.  I  will  come  back 
to  that. 

Q.    Is  there  a  Wellington  Phillips  Corporation? 

A.    Yes,  sir. 

Q.     When  was  that  corporation  formed? 

A.     I  don't  remember. 
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Q.  To  refresh  your  recollection,  wasn't  it  some 
time  in  early  1952  that  you  formed  a  Wellington 
Phillips  Corporation? 

A.  Well,  if  that  is  what  the  record  shows,  it 
could  have  been  there,  as  far  as  I  know.  You  have 
the  information. 

Q.  Do  you  remember  the  occasion  of  the  taking 
of  your  dejDosition,  the  photostat  of  an  agreement 
dated  May  the  26th,  1952,  between  Linholm  of 
Sweden  and  yourself  was  introduced? 

A.     That  is  right. 

Q.  Mr.  Linholm  was  the  head  of  the  Overseas 
Finance  and  Trading  Company,  wasn't  he? 

A.    Yes,  he  is  president. 

Q.  And  that  agreement,  without  introducing  it 
at  this  time,  which  was  dated  May  26,  1952,  de- 
scribed the  formation  of  this  corporation,  did  it  not  *? 

A.     That  is  right.  [90] 

Q.  And  the  articles  had  been  signed  as  of  the 
time  or  before  the  time  that  this  agreement  was 
Linholm  was  dra\Mi  up? 

A.     Did  you  say  signed  before? 

Q.  Yes,  this  refers  to  a  corporation  as  being  in 
existence,  and  I  think  maybe  w^e  can  just  stipulate 
that  it  was  some  time  in  the  early  part  of  1952  that 
the  corporation  was  formed. 

A.     That  is  about  right. 

Q.  Who  suggested  the  formation  of  the  corpora- 
tion? A.    Mr.  Linholm. 

Q.     Mr.  Linholm?  A.     Yes,  sir. 
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Q.  Did  you  discuss  the  formation  of  this  cor- 
poration with  anyone  else? 

A.  His  secretary  and  treasurer,  I  believe,  Mr. 
Willy,  Norman  Willy. 

Q.  Are  those  the  only  ones  you  discussed  the 
formation  of  this  corporation  with? 

A.     As  far  as  I  remember. 

Q.  Did  you  discuss  it  with  Mr.  Liholm,  the 
plaintiff  in  this  action? 

A.  I  advised  Mr.  Liholm — he  was  out  of  the 
country  at  the  time— by  letter. 

Q.  And  you  had  planned  to  dissolve  the  partner- 
ship, to  transfer  the  assets  to  the  corporation,  and 
thereafter  do  business  in  a  corporate  form?  [91] 

A.    At  some  later  date.  That  was  Mr.  Linhohn's 

plan. 

Q.    Was  the  corporation  ever  active? 

A.    No,  sir. 

Q.     Did  the  corporation  ever  have  any  assets? 

A.  Yes. 

Q.  When  did  it  first  get  assets? 

A.  I  don't  know  that. 

Q.  What  kind  of  assets  did  it  have? 

A.  Cash. 

Q.  Where  did  it  get  the  cash? 

A.  From  Mr.  Linholm. 

Q.  You  mean  from  Overseas? 

A.  No,  from  Mr.  Linholm. 

Q.  Personally? 

A.  Yes,  sir,  I  believe  that  is  right. 

Q.  You  do  not  know  ?  A.     I  was  told. 
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Q.  You  were  president  of  that  corporation,  were 
you  not?  A.     That  is  right. 

Q.     Is  that  corporation  still  in  existence? 

A.  It  has  had  its  name  changed  but  it  is  still  in 
existence. 

Q.  It  had  its  name  changed  just  a  few  months 
ago,  did  it  not?  A.     That  is  right. 

Q.  But  no  business  was  ever  done  by  the  cor- 
poration? A.     No,  sir.  [92] 

Q.  At  all  times  since  1951  the  partnership  has 
consisted  of  yourself,  Liholm  and  Overseas  Trad- 
ing and  Finance  Company,  a  limited  j^artner? 

A.     That  is  right. 

Mr.  Rothert:  Did  you  use  the  name  Linholm  or 
Liholm  ? 

Mr.  Cullinan:  Liliolm.  Just  as  an  aside,  there 
is  a  Linholm  and  Liholm.  [93] 

Q.     When  did  you  last  see  Mr.  Liholm? 

A.     I  wouldn't  remember. 

Q.  Well,  you  haven't  seen  him  since  1951;  isn't 
that  a  fact?  A.     I  believe  that's  right. 

Q.  In  fact,  you  didn't  see  him  in  1951;  isn't  that 
a  fact  ?  A.     Oh,  I  saw  him  in  '51. 

Q.     Didn't  he  go  to  Sweden  in  1950? 

A.  Oh,  I  don't  remember;  I  wouldn't  want  to 
be  explicit  about  it.  It  seems  as  though  he  was  here 
in  '51.  You  mean  during  the  year  that  we  operated, 
'51?  Well,  sure,  he  was  here  in  '51. 

Q.    The  whole  year  of  '51  ? 

A.  I  don't  know  what  part  of  it.  He  was  here 
some  part  of  the  year  '51,  I  am  sure  of  that. 
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Q.  He  was  not  around  here  when  you  had  any 
dealings  with  Hunt's?  A.     No. 

Q.  Now,  Mr.  Phillips,  you  have  filed  an  action 
in  the  federal  court.  No.  34,801,  on  July  29,  1955, 
against  the  Blue  Star  Company,  and  that  action 
was  filed  by  you  alone,  was  it  not? 

A.     I  don't  know  that. 

Q.  The  plaintiff  in  that  action  is  only  you, 
isn't  it? 

A.  I  don't  know  that.  Fedder  and  Ferguson 
filed  the  action.  [94]  I  don't  know  how  it  was  filed; 
you  will  have  to  question  them. 

Q.  And  that  action  is  for  services  rendered  by 
you  to  Blue  Star  in  the  year  1952,  is  it  not? 

Mr.  Rothert:  Your  Honor,  I  am  going  to  object 
on  the  ground  that  this  subject  of  interrogation  is 
incompetent,  irrelevant  and  immaterial  and  beyond 
the  scope  of  the  direct.  I  don't  know  of  any  con- 
nection between  that  action  and  the  issues  in  this 
case. 

The  Court:    Well,  I  don't  know  either,  counsel. 

Mr.  CuUinan:  It  is  pertinent  in  two  respects,  if 
your  Honor  please.  The  man  has  testified  that  he 
and  Liholm  were  partners  and  they  had  always 
done  business  as  a  partnership;  he  has  only  been 
working  for  the  partnership  since  1951.  Now  he 
comes  along  and  files  an  action  by  himself  as  an 
individual  against  a  company  for  services  similar 
to  those  claimed  to  be  involved  in  this  action  for 
the  year  1952,  the  time  he  started  to  work  for 
Hunt's.  I  think  it  is  material  here;  that  the  man  is 
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— he  is  either  a  partnership  or  not  a  partnership. 
There  may  be  a  failure  of  proof  in  that  regard,  if 
Liholm  isn't  a  partner.  If  he  were  a  partner  he 
would  be  in  this  action. 

The  Court:  Maybe  he  claims  these  were  separate 
services  that  this  witness  performed  or  maybe  there 
was  an  assignment.  Anyhow,  what  difference  does 
it  make  ?  He  has  already  testified  that  he  had  about 
25  per  cent  of  the  old  business  left  in  [95]  '52  when 
he  was  working  for  Hunt.  What  is  the  materiality 
of  that? 

Mr.  CuUinan:  To  show  that  the  type  of  services 
rendered  Blue  Star  is  the  same  type  that  he  is 
claiming  he  was  going  to  render  to  Hunt's  Foods. 

The  Witness:     No,  sir,  it  is  not. 

Mr.  Rothert:  Oh,  you  mean  to  say  that  he  wasn't 
performing  his  agreement? 

The  Court:  Is  it  to  controvert  the  claim  that 
this  was  an  exclusive  arrangement  with  Hunt  to 
sell  to  the  commissaries? 

Mr.  Cullinan:  That  he  was  working  for  other 
companies  in  a  similar  way  that  he  purports  to  have 
been  working  here. 

The  Court:  You  mean  selling  their  products  to 
the  commissaries? 

Mr.  Cullinan:  I  wanted  to  find  out  whether  he 
was  selling  to  the  commissaries  or  not,  or  where  he 
was  selling. 

The  Court:     Oh. 

Mr.  Cullinan :  Also  the  fact  that  he  testified  that 
he  worked  exclusively  for  the  partnership  during 
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the  period.  Then  how  can  he  file  a  suit  as  an  in- 
dividual for  services  rendered  to  another  company? 

The  Court :     That  would  be  another  lawsuit. 

Mr.  Rothert :    That  is  the  problem  in  that  case. 

The  Court :  I  think  we  have  got  enough  to  deter- 
mine in  this  lawsuit.  [96] 

Mr.  Rothert :  Whether  or  not  he  has  a  disagree- 
ment or  conflict  with  his  partner  is  not  important 
here. 

The  Court :  It  might  be  admissible  to  controvert 
the  statement  that  he  acted  exclusively  with  the 
commissaries  for  Hunt  during  this  period.  To  that 
extent  it  might  be.  Otherwise,  I  don't  see  the  ma- 
teriality of  it,  counsel.  If  there  were  any  question 
of  the  equivalent  of  double  jeopardy  in  a  criminal 
case,  if  you  could  be  sued  again  on  the  same  claim, 
but  you  have  no  concern  in  that  regard,  because 
both  of  these  parties  are  plaintiffs  in  this  action. 
However,  the  inquiry  would  be  pertinent  to  the 
extent  of  establishing  any  rebuttal  of  the  statement 
that  he  was  engaged  exclusively  in  the  commissary 
business  for  Hunt.  You  may  pursue  it  to  that  ex- 
tent. 

Q.  (By  Mr.  Cullinan) :  You  were  not  engaged 
exclusively  in  the  sale  of  Hunt  Foods  to  the  com- 
missaries during  the  period  from  December,  '51,  to 
April,  '53? 

Mr.  Rothert:  Your  Honor,  I  think  that  is 
ambiguous.  He  has  already  testified  that  his  bidding 
business  was  still  about  20  per  cent  of  what  it  had 
been  before.  It  isn't  clear  from  the  question  whether 
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he  means  his  business  with  the  commissary  stoies 
with  exclusively  sellinc^  Hunt  items  or  whether  his 
business  was  exclusively  the  selling  of  Hunt  items 
in  commissary  stores  and  nothing  else. 

The  Witness:     In  competition.  [97] 

The  Court:  No,  no,  that  isn't  what  I  meant  by 
my  question. 

Mr.  Rothert:  I  didn't  think  it  was  what  you 
meant. 

The  Court :  No ;  I  said  it  would  be  proper  to  go 
into  it  to  the  extent  of  showing  that  he  was  not 
handling  Hunt's  business  exclusively  with  the  com- 
missaries. He  has  already  testified  that  he  had  other 
business — other  government  business,  and  he  dis- 
tinguished the  commissary  business  from  the  gen- 
eral sustenance  business,  I  believe  you  said. 

A.     That's  right,  sir. 

The  Court :  But  you  have  a  right  to  inquire  into 
that.  I  am  not  foreclosing  counsel  from  going  into 
that. 

Mr.  Cullinan:     I  will  come  to  that. 

Q.  I  will  ask  you,  now,  Mr.  Phillips,  about  your 
first  meeting  with  Mr.  Flynn,  which  w-as  in  August 
of  1951.  You  had  sought  a  brokerage  arrangement 
as  from  that  time,  had  you  not? 

A.     As  of  that  time? 

Q.    Yes. 

A.  We  sought  it  prior  to  that  time,  to  the — for 
the  bidding  business.  We  would  not  go  to  Mr.  Flynn 
for  a  brokerage  business ;  we  would  go  to  Mr.  Ried 
for  that.  He  had  charge  of  the  brokers  in  the  mili- 
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tary  setup;  he  had  charge  of  all  the  military  busi- 
ness that  Hunt  did.  Mr.  Flynn  or  Mr.  Miller  had 
nothing  to  do  with  it.  [98] 

Q.  You  get  commissions  on  brokerage,  do  you 
not?  A.     That's  right,  sir. 

Q.    Do  you  get  commissions  on  bidding  business? 

A.  No.  It  depends  on  how  it  is  handled.  There 
are  two  types  of  bidding  jobbers.  There  is  one  type 
of  bidding  jobber  that  bids  in  the  name  of  the 
packer;  he  gets  a  brokerage.  There  is  another  type 
of  bidding  jobber  that  bids  in  his  own  name  and 
he  doesn't  get  the  brokerage. 

Q.    Which  type  of  bidding  business  were  you  in  1 

A.  We  were  in  some  of  both.  Where  we  could 
get  bidding  and  the  brokerage,  we,  of  course,  got 
it.  That  is  an  added  income.  That  was  what  I  was 
after  Hunt  for  with  Mr.  Ried. 

Q.    When  you  met  with  Mr.  Flynn  in  August  of. 
'51  you  suggested,  did  you  not,  a  brokerage  arrange- 
ment on  overseas  sales? 

A.  I  couldn't;  he  wouldn't  have  anything  to  do 
with  it.  That  is  Mr.  Ried's  department.  I  might 
have  said  something  to  him  about  it,  but  he  would 
have  no  authority  to  handle  it;  I  would  have  to  go 
to  Mr.  Ried. 

Q.     Now,  that  first  meeting  with  Mr.  Flynn  im, 
August  of  '51  lasted  just  a  few  minutes,  didn  't  it  ? 

A.  Well,  I  wouldn't  say  how  long.  What  did 
you  say,  a  few  minutes  ?  I  was  probably  there  a  half 
an  hour  or  more. 

Q.    I  call  your  attention  to  the  question  and  an- 
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swer  in  your  deposition  appearing  on  page  7,  line 

10,  rc^t'erring  to  this  meeting:  [99] 

*'Q.     How  long  did  that  meeting  last? 

**A.     Oh,  just  a  very  few  minutes. 

*'Q.     Just  a  few  minutes? 

*'A.  Yes,  just  conversation,  you  know.  I 
asked  them  what  they  wanted  to  do,  what  their 
plans  were,  how  they  wanted  to  handle  it,  where 
they  wanted  me  to  go,  and  how  much  of  a  ter- 
ritory they  wanted  me  to  call  on." 

The  Witness:  That  would  take  about  a  half  an 
hour. 

Q.  Now,  as  of  that  time,  you  knew  Mr.  Flynn 
casually,  didn't  you?  A.     Howard  Flynn? 

Q.    Yes. 

A.  Well,  I  had  known  him  for  years  as  being 
an  exsalesman  or  district  manager  of  CHB  Pickle 
Company,  which  Hunt's  bought  out. 

Q.     I  am  not  asking  whether  you  knew  of  him. 

A.     I  knew  him. 

Q.     You  knew  him  just  casually? 

A.     I  had  met  Howard  several  times  before. 

Q.  Well,  I  call  your  attention  to  a  question  and 
answer  appearing  on  page  75  of  your  deposition : 

"Q.     Now,  with  respect  to  Mr.  Flynn,  you 
earlier  testified  about  that  meeting  in  Septem- 
ber with  him.  As  I  understand  it,  you  knew 
him  before  that  [100]  meeting  with  him? 
A.    Yes,  I  did,  casually." 
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The  Witness:  That's  right.  Well,  casually,  we 
had  had  not  too  many  business  dealings,  but  I  had 
known  Howard  for  probably  10  or  15  years. 

Q.  Then  your  next  meeting  with  a  representa- 
tive of  Hunt's  you  testified  was  with  Mr.  Ried  and 
Mr.  Miller,  I  think  you  said,  in  the  latter  part  of 
August  of  '51.  That  was  a  meeting  after  this  first 
meeting  with  Flynn?  A.     That's  right.  | 

Q.  And  you  had  gone  down  there  to  call  on  Mr. 
Ried,  had  you  not? 

A.  Mr.  Miller — Mr.  Flynn  asked  me  to  go  down 
and  see — meet  Mr.  Miller. 

Q.  When  you  went  down  there  you  first  met 
with  Mr.  Ried  because  he  was  the  one  you  knew! 

A.  I  called  on  Mr.  Ried  and  he  took  me —  [101] 
and  he  took  me  and  introduced  me  to  Mr.  Miller. 

Q.  In  fact,  you  met  in  a  coffee  shop  down  there 
at  Fullerton;  isn't  that  where  you  met? 

A.  No ;  we  ended  up  in  a  coffee  shop ;  I  met  him 
in  his  office.  I  went  in  to  see  Mr.  Ried  and  Mr.  Ried 
took  me  in  to  see  Mr.  Miller  and  Mr.  Miller  called — 
he  might  have  called  Mr.  Church  and  we  all  went 
out  and  had  coffee  across  the  street.  Mr.  Church's 
office  was  four  or  five  hundred  yards  away  from 
the  other  office  and  we  met  out  in  the  coffee  shop 
after  we  had  discussed  what  little  business  we  had 
to  discuss. 

Q.  You  don't  remember  now  whether  Mr. 
Church  was  or  was  not  present  ? 

A.     I  am  not  so  sure,  no. 
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Q.  Now,  you  left  that  meeting  saying  that  you 
were  going  to  look  over  the  commissary  sales  area? 

A.     That's  right;  see  what  the  possibilities  were. 

Q.  And  then  your  next  meeting  after  that  was 
with  Mr.  Flynn  in  September  of  1951 ;  is  that  right  ? 

A.    That's  about  right. 

Q.  Will  you  tell  us  as  near  as  you  can  remember 
what  was  said  and  in  the  order  it  was  said  at  that 
meeting?  That  is  the  September  6th — roughly  Sep- 
tember 6th,  early  September  meeting  with  Mr. 
Flynn. 

A.  I  said,  "Mr.  Flynn,  I  have  spent  the  last  few 
days  surveying  the  commissary  stores,  ascertaining 
their  volume,  [102]  possibilities  of  the  business,  and 
it  runs  into  thousands  and  thousands  of  dollars. 
We'll  be  interested  in  handling  Hunt's  line  exclu- 
sively and  sell  no  other  canned  goods  in  competi- 
tion with  you  under  these  conditions" — and  I  told 
him  that  I  had  found  in  the  commissary  stores  and 
from  the  commissary  officers  a  list  of  their  mer- 
chandise that  had  been  left  by  his  sales  force  and 
I  had  been  given — I  told  Howard  that  I  had  his 
jobbing  list  and  my  cost  on  Hunt  foods  was  prac- 
tically their  cost,  the  only  difference  being  five  or 
ten  cents  a  case. 

Q.     Now,  what — go  ahead. 

A.  And  I  said,  "It  will  be  impossible  for  us  to 
make  any  money  on  Hunt's  Foods  until  the  canning 
season  rolls  around  again  or  markets  go  up  or  down 
or  we  get  a  new  item  in,  because  we  can't  get  more 
for  it  than  you  have  been  quoting." 
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He  said,  "I  understand  that,  Phillips.  We  know 
our  people  have  been  selling  them  and  we  know 
that  you  can't  make  any  money  for  a  while." 

I  said,  ''Well,  Howard,  the  canning  season  comes 
up  next  year,  so  we  know  that  for  two  years,  at 
least,  we  won't  make  a  dime  due  to  that  condition, 
over  our  costs.  Then  it  will  take  another  two  or 
three  years  to  get  that  profit  back  that  we  would 
have  made.  And  then  if  we  can't  have  it  for  another 
five,  which  would  be  a  total  of  ten,  we  are  not  in- 
terested, because  we  have  now  a  very  successful 
bidding  business  and  our  [103]  business  is  good,  our 
profit  is  good,  and  this  year  we  will  make  around 
fifteen  or  $20,000,  because  we  keep  "^— the  reason  1 
said  that  to  him,  we  were  keeping  a  running  record 
of  our  profit  as  we  went  along  the  first  year  in  our 
business  so  we  knew  what  we  were  doing. 

But  I  said,  "There  is  a  tremendous  business,  a 
million-dollar  business,  and  we  would  be  very  glad 
to  take  it  under  those  conditions." 

And  I  said,  "We  are  also — have  also  been  talking 
to  Libby,  McNeill,  and  they  have  said  that  they 
would  let  us  handle  their  line  exclusively,  but  noth- 
ing was  ever  done."  And  I  said,  "If  Hunt's  are 
ready  to  go  under  those  conditions,  we  are  ready 
to  go,  but  we  will  have  to  discontinue  a  great  per- 
centage of  our  bidding  business  because  the  sale  of 
canned  goods  to  the  commissary  stores  will  require 
all  of  my  time.  I  don't  have  any  other  personnel, 
as  we  just  started  a  year  ago  to  do  this  bidding 
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work.  I  don't  have  a  salesman  capable  of  selling  the 

commissary  stores." 

He  said,  *'Well,  Phillips,  we  want  you  to  take  it 
because  that  will  eliminate  our  salesmen  being  held 
up  in  commissary  stores,  it  will  save  us  a  lot  of 
time.  We  have" — I  believe  he  said  12  ment  or  10 
men,  some  number — "and  those  men  now  can  con- 
centrate on  super  markets,  chains  and  jobbers.  He 
said,  "Our  men  are  being  held  up  in  commissary 
stores  as  much  as  half  a  day  in  getting  an  order." 
He  said,  "Also  we  [104]  are  having  complaints 
from  super  markets  that  we  are  selling  commissary 
stores  direct.  We  want  to  get  away  from  that  so 
that  the  super  markets  won't  be  mad  at  our  sales- 
men, and  we  would  like  for  someone  to  take  it  like 
yourself  and  to  get  the  prices  up  more  comparable 
to  super  market  prices." 

And  I  said,  "Well,  Howard,  that  can  be  done;  it 
will  take  a  little  while,  because  the  records  we  have 
show  the  difference  between  my  cost  and  the  cost 
to  super  markets — the  cost  of  competitive  items  of 
like  kind  in  the  commissary  stores  is  25  per  cent. 
We  propose  to  raise  your  prices  22  to  20  per  cent 
and  sell  on  that  basis." 

And  I  said,  "If  that  is  agreeable  with  you,  it  is 
agreeable  with  me." 

He  said,  "Phillips,  you  cannot  only  have  it  for 
ten  years,  you  can  have  it  for  as  long  as  you  can 
sell." 

I  said,  "I  will  write  you  a  letter,  send  you  a  note 
to   send   the   information    out   to   the   commissarv 
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stores  and  buying  officers,  and  you  give  me  a  copy 
to  establish  the  fact  that  we  are  your  exclusive 
military  jobber  and  we  will  go  to  work."  And  we 
went  to  work  and  he  sent  the  letter  out. 

Q.  That  was  the  whole  conversation  at  that 
meeting  with  Flynn  in  early  September,  was  it? 

A.  Essentially,  yes.  I  said  something  to  him 
about — I  said,  '' Howard,  this  is  rather  a  drastic 
change  for  us  from  one  kind  of  business  to  another. 
We  know  that  we  must  have  [105]  your  protection. 
Don't  you  think  we  ought  to  have  a  written  con- 
tract, a  written  letter  or  something  to  establish  it^ 
with  us?" 

And  he  said,  ''Well,  Phillips,  you  have  known 
Hunt  Foods  a  long  time,  and  our  promise  is  all  you 
have  to  have."  And  I  had  known  him  for  a  long 
time  and  I  let  it  go  at  that. 

Q.  Now,  Mr.  Phillips,  in  your  deposition  you 
were  asked  to  tell  everything  that  was  said  at  that 
meeting,  and  in  your  deposition  you  made  no  refer- 
ence to  this  asking  for  a  written  contract  and  his 
stating  that  you  wouldn't  need  one. 

Mr.  Cullinan:  There  is  nothing  in  the  deposition 
of  his  asking. 

Mr.  Rothert :  What  page  is  his  answer  about  the 
conversation'?  Are  you  looking  at  that? 

Mr.  Cullinan:     We  will  get  to  that. 

Mr.  Rothert:  I  will  stipulate  that  in  the  deposi- 
tion there  is  no  reference  to  putting  any  agreement 
in  writing. 

Q.     (By  Mr.  Cullinan):     Isn't  it  a   fact,   Mr. 
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Phillips,  that  at  that  meeting  there  was  no  discus- 
sion of  the  need  for  a  written  contract  or  the  idea 
of  a  written  contract? 

A.  It  is  a  fact  that  there  was  a  discussion  at 
that  meeting  with  Mr.  Mears — at  the  one  Mr.  Mears 
was  present  at.  I  talked  about  another  thing. 

The  Court:    No,  there  is  no  question  before  you. 

A.     O.K.  [106] 

Q.  (By  Mr.  Cullinan) :  Mr.  Phillips,  I  call  your 
attention  to  page  13  of  your  deposition,  line  8,  in 
which  you  are  testifying  about  this  conversation 
with  Mr.  Flynn,  and  in  that  part  of  the  answer  that 
I  am  referring  to  from  lines  8  to  10  on  page  13,  you 
said  to  Mr.  Flynn: 

"And  if  we  couldn't  have  it  for  five  years 
longer,  we  don't  want  it." 

That  means  five  j^ears  after  the 

A.  Five — first  five;  two  and  three.  We  talked 
about  it  first. 

Q.  So  you  told  him  then  that  there  would  be  no 
profit  for  at  least  two  years  ? 

A.  Two  or  three  years.  We  would  have  to  have 
it  for  two  or  three  more  years,  which  would  make 
about  five,  and  unless  we  could  have  it  for  five 
more,  which  would  be  ten,  we  didn't  want  it. 

Q.  Was  there  any  discussion  about  how  you 
would  pay  for  goods  sold  to  you  by  Hunt's? 

A.     Discussion  with  who? 

Q.    With  Mr.  Flynn  at  this  meeting. 

A.    No. 
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Q.  Was  there  any  discussion  at  this  meeting 
about  credit?  A.     No. 

Q.     Or  how  you  would  pay  for  the  merchandise  ? 

A.     No.  [107] 

Q.  And  at  the  conclusion  of  this  meeting  Mr. 
Flynn  told  you  to  go  and  see  Mr.  Miller? 

A.     Sir? 

Q.  At  the  conclusion  of  this  meeting  with  Mr. 
Flynn,  he  told  you  to  go  and  see  Mr.  Miller  ? 

A.  He  said  to  tell  Miller  that  we  were  all  set  up, . 
ready  to  go,  to  tell  Miller  of  our  plans.  And  that  is  ■ 
what  he  told  me,  which,  I  believe,  I  went  down  and  i 
told  Miller. 

Q.  He  sent  you  to  Miller  after  this  meeting  and  i 
you  went  down  to  see  Miller? 

A.    He  told  me  to  go  see  Miller  when  I  could, 
and  I  went  down  there,  I  believe,  the  next  few  days,  ■ 
if  I  remember. 

Q.  And  you  went  to  see  Miller  to  work  out  some 
aiTangement  to  act  for  Hunt's? 

A.  No;  the  arrangement  had  been  worked  outi 
when  I  went  to  see  Miller,  because  each  time  II 
would  see  him  he  would  send  me  back  to  see  Flynn.  •' 

Q.  So  all  the  arrangements  then  were  made  at' 
this  September  meeting  with  Flynn?  I 

A.     That's  right. 

Q.  Now,  you  said  you  told  Flynn  at  this  meet- 
ing that  you  would  make  fifteen  to  $20,000  that 
year?  A.     That's  right. 

Q.    That  was  in  September? 

A.     That's  right.  That's  right.  [108] 
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Q.  How  did  you  know  at  that  time  that  you 
were  going  to  make  fifteen  to  twenty  thousand  for 
that  year? 

A.  My  recap  of  our — you  see,  in  the  bidding 
business  you  buy  something  and  sell  it;  you  have 
your  gross  immediately,  you  know  what  it  is — if 
you  are  going  to  make  $2,000  here,  a  thousand  dol- 
lars here,  $900  here;  and  I  kept  a  running  record 
of  that  in  a  looseleaf  binder,  so  I  knew,  for  the 
benefit  of  Overseas  Finance  and  Trading.  They 
wanted  to  know^  as  being  the  people  that  saw  we 
got  money.  And  the  first  year  in  our  business  I 
kept  a  running  record  of  that,  and  at  that  time  I 
knew  how  much  business  we  were  doing  and  how 
much  profit  we  would  make  from  what  we  had 
done,  and  that  is  what  I  told  him.  The  fact  is  that 
one  of  those  months  near  that  was  the  largest  month 
of  the  year  we  had  had.  So  we  knew  what  we  were 
doing. 

We  also  had  contracts  that  were  running  to  be 
filled  and  we  knew  what  we  made  on  those  when 
they  were  filled.  So  we  could  speak  with  authority 
then. 

Q.  So  you  kept  a  current  record  of  your  profits 
in  the  business "?  A.     The  first  year. 

Q.    During  that  year? 

A.  Yes,  sir,  so  we  knew  what  we  were  doing. 
We  had  to  answer  to  Overseas  because  we  had  only 
been  in  business  for  a  year. 

The  Court :  You  have  answered  it ;  you  did  keep 
a  record.  [109] 
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Q.  (By  Mr.  Cullinan) :  Now,  then,  you  went 
down  to  see  Mr.  Miller  after  meeting  with  Mr. 
Flynn;  I  forget  whether  that  was  September  9th 
or  19th;  it  was  some  little  time  after  that  meeting 
here?  A.    Yes,  sir. 

Q.  At  that  meeting  with  Mr.  Miller  was  there 
any  discussion  about  how  you  were  going  to  pay 
Hunt's?  A.    No. 

The  Court:  Gentlemen,  I  will  have  to  take  an 
adjournment  a  little  early  today  because  I  have  had 
a  lot  of  trouble  with  my  teeth  and  I  have  to  be  at 
the  dentist  at  4:00  o'clock.  And  you  know  how  the 
dentists  are,  they  are  worse  than  judges  on  time.  So 
we  will  have  to  call  it  quits  a  little  bit  early  today. 

Mr.  Rothert:     That  is  satisfactory,  your  Honor. 

Mr.  Cullinan:     Fine. 

The  Court:  We  will  meet  tomorrow  at  10:00 
o'clock,  then. 

(Whereupon,  an  adjournment  was  taken  until 
Tuesday,  November  29,  1955,  at  10:00  o'clock 
a.m.)  [110] 

November  29,   1955—10:00  A.M. 

The  Clerk :    Phillips  v.  Hunt  Foods,  further  trial. 
Mr.  Rothert :     Ready. 
Mr.  Cullinan:     Ready. 
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resumed  the  stand  in  his  own  behalf;  previously 
sworn. 

Mr.  Cullinan:  Do  you  prefer  to  continue  with 
the  cross-examination  up  to  the  point  of  damages 
or  do  you  prefer  to  go  into  the  issue  of  damages 
question  ? 

Mr.  Rothert:  Just  for  my  own  preference,  I 
would  prefer  to  postpone  it. 

The  Court :  I  think  you  might  just  as  well  com- 
plete your  examination  on  the  issue  of  liability  first. 

Mr.  Cullinan:     All  right,  your  Honor. 

Cross-Examination 
(Continued) 
By  Mr.  Cullinan: 

Q.  Mr.  Phillips,  when  you  talked  with  Mr. 
Flynn  in  September  of  1951  you  knew  that  he  han- 
dled the  Northern  California  territory  for  Hunt 
Foods?  A.    Yes,  sir. 

Q.  But  you  testified  on  your  direct  that  at  that 
meeting  he  asked  you  if  you  would  take  over  the 
western  states?  A.     That's  right. 

Q.  It  was  not  within  his  jurisdiction,  to  your 
knowledge,  was  it?  [112]  A.     That's  right. 

Q.  After  the  meeting  of  September,  1951,  with 
Mr.  Flynn,  you  w^ent  to  see  Mr.  Miller  in  Los  An- 
geles? A.    That's  right. 

Q.  That  was  your  next  contact  wdth  a  rep- 
resentative of  Hunt's  Foods,  and  Mr.  Flynn  had 
told  you  to  go  down  there  to  see  him;  isn't  that 
right?  A.     That's  right. 
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Q.    And  you  had  never  met  Miller  before? 

A.     I  had  met  Miller  in  early  August. 

Q.     That  is  on  the  occasion  with  Mr.  Reed? 

A.    Yes,  sir. 

Q.  That  was  the  meeting  in  the  coffee  shop  at 
Fullerton? 

A.  Well,  we  ended  up  in  the  coffee  shop  for  a 
cup  of  coffee.  I  met  him  in  his  office,  being  intro- 
duced by  Mr.  Eeed. 

Q.  That  meeting  with  Mr.  Miller — that  was  after 
the  meeting  with  Mr.  Flynn — that  is  after  meeting 
with  Mr.  Flynn — that  meeting  just  lasted  a  few 
minutes  ? 

Mr.  Rothert :  Mr.  Cullinan,  are  you  talking  about 
the  fii^t  or  second  meeting  with  Miller? 

Mr.  Cullinan:  The  second  meeting  after  the 
meeting  with  Mr.  Flynn. 

Mr.  Rothert :  He  met  with  Flynn  twice  and  Mil- 
ler twice. 

Q.  (By  Mr.  Cullinan) :  After  the  September, 
'51,  meeting  with  Mr.  Flynn?  [113]  A.     Yes. 

Q.  Wlien  3^ou  went  down  to  see  Mr.  Miller,  that 
meeting  with  Mr.  Miller  lasted  just  a  few  minutes, 
as  I  understood  your  direct  testimony  ? 

A.     I  believe  that  is  right. 

The  Court:  You  have  already  covered  that, 
counsel,  I  believe. 

Q.  (By  Mr.  Cullinan) :  Well,  if  the  arrange- 
ment was  made  with  Mr.  Flynn  in  September,  why 
did  you  go  down  to  see  Mr.  Miller? 
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A.  He  asked  me  to  go  see  him  to  advise  him 
that  it  was  all  right;  that  Flynn  was  going  to  O.K. 
it  and  have  us  handle  it  up  here. 

Q.  Nothing  was  final,  then,  with  Mr.  Flynn? 
You  had  to  go  see  Mr.  Miller? 

Mr.  Rothert :  I  object  on  the  ground  it  calls  for 
the  witness'  conclusion  and  opinion,  argumentative. 

The  Court:     Yes;  sustained. 

Q.  (By  Mr.  Cullinan)  :  Mr.  Phillips,  on  the 
occasion  of  the  taking  of  your  deposition,  and  I 
am  referring  now  to  page  32,  line  21 — page  32,  line 
21,  to  page  33,  line  22 — no,  I  withdraw  that  for  a 
moment. 

The  next  meeting  you  had  with  a  representative 
of  Hunt  Foods  was  the  meeting  with  Mr.  Church 
on  September  21st;  isn't  that  so?  That  is,  after  the 
meeting  we  have  just  [114]  mentioned  with  Mr. 
Miller? 

A.  Well,  it  is  possible  that  I  could  have  talked 
by  telephone  to  Mr.  Steiger  or  Mr.  Flynn  in  the 
interim,  because  Mr.  Steiger,  I  believe,  advised  me 
to  go  down  and  see  Mr.  Church,  and  that  letter  I 
wrote  covered  that  a])pointment.  I  believe  he  nnist 
have  called  me  or  I  called  him  during  that  interim 
somewhere  in  there,  because  the  letter  said  Mr. 
Steiger  asked. 

Q.  In  your  letter  of  September  17,  1951,  which 
is  Plaintiff's  Exhibit  No.  1  in  evidence,  you  offered 
to  answer  any  questions  that  Mr.  Church  may  have. 
You  went  down  to  see  Mr.  Church? 

A.    That's  right. 
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Q.    To  discuss  methods  of  payment,  did  you  not? 

A.  To  discuss  the— according  to  the  letter,  I 
went  down  to  discuss  any  points  in  the  letter  he 
might  want  to  ask  about  our  business  or  about  us. 

Q.  In  that  letter  you  say,  "I  would  like  to  call 
you  on  you  Friday,  September  21st,  to  answer  any 
questions  you  may  care  to  ask'"? 

A.     That's  right. 

Q.    You  went  down  to  discuss  how  you   were 
goinii'  to  pay  for  merchandise  sold  to  you  by  Hunt  '■■ 
Foods? 

A.  I  went  down  to  let  him  discuss  it  if  he  wanted 
to ;  it  was  his  problem.  He  was  going  to  talk  to  me ; 
he  went  down  [115]  to  ask  me  questions  pertinent. 
I  went  down,  and  whatever  he  wanted  to  ask  me 
he  did. 

Q.  And  at  that  meeting  Mr.  Church  said  that 
he  was  going  to  give  you  a  $2,000  credit  limit,  did 
he  not?  A.     No. 

Q.     How  much?  A.     5,000. 

Q.     $5,000  credit  limit.  And  at  that  meeting  hC' 
told  you  that  you  would  have  to  pay  for  the  goods 
ten  days  after  being  invoiced  for  them,  did  he  not? 

A.  He  told  me  their  discount  period  was  ten' 
days  after  invoice. 

Q.  He  told  3'OU  that  his  discount  period  was  ten 
days?  A.    Yes,  sir. 

Q.  Did  he  offer  you  a  discount  on  a  ten-day 
basis  ? 

A.     He  didn't  offer  us  anything;  he  just  said  his 
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discount  period  was  ten  days,  which  we  already 

knew. 

Q.  Was  there  any  discussion  of  your  paying  ten 
days  after  an  invoice?  A.    Yes. 

Q.  I  call  your  attention,  Mr.  Phillips  to  your 
deposition,  page  31,  lines  1  to  3 — this  question  re- 
fers to  this  meeting: 

"Q.    Was  there  any  discussion  of  paying  ten 
days  after  invoice*?  A.     No."  [116] 

A.     And  what  date  is  this  ? 

Q.  This  is  the  meeting  with  Mr.  Church  on  Sep- 
tember 21st. 

A.  I  believe  1  have  corrected  it  over  here,  both 
points  I  knew  later.  I  also  said  in  that  deposition 
that  there  was  no  cash  discount  offered.  In  looking 
over  our  records,  we  found  out  a  cash  discount  was 
offered  on  our  invoices  and  that  is  corrected  in  my 
copy. 

Q.  Mr.  Church  told  you,  did  he  not,  that  you 
would  have  to  pay  ten  days  after  invoice  ?  That  was 
his  terms  to  you? 

A.  No,  no;  he  didn't  say  that  we  would  have  to 
pay  that.  He  said  that  was  their  terms — cash  dis- 
count terms. 

Q.  Did  you  suggest  any  different  method  of  pay- 
ing at  that  meeting? 

A.  No ;  we  told  him  we  would  pay  them  when  we 
could. 

Q.  You  told  Mr.  Church  you  would  pay  him 
when  you  could? 

A.    As  we  could.  As  we  collected  our  monev  and 
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we  could  give  it  to  him,  we  did.  And  that  is  the 

terms  we  worked  on  all  along. 

Q.    And  Mr.  Church  was  agreeable  to  that? 

A.     He  didn't  say  yes  or  no  as  far  as  I  remember. 
He  said  to  go  ahead  and  do  the  best  we  could. 

Q.    When  you   started   purchasing   from   Hunt  ^ 
Foods  your  invoices  were  stamped,  "Payable  in  10 
Days,"  were  they  not? 

A.     That  is  right;  always. 

Q.     Right  from  the  start?  [117] 

A.    Automatic  stamp,  yes,  sir. 

Q.    And  you  didn't  make  any  protest  to  stamp- 
ing your  invoices  that  way,  did  you? 

A.    No;  all  invoices  we  ever  got  from  anybody 
were  stamped  like  that. 

Mr.  Cullinan :    I  move  to  strike  the  balance.  It  is 
obviously  calling  for  a  yes  or  no  answer. 

The  Witness:     O.K. 

The  Court:     Very  well. 

Q.     (By  Mr.  Cullinan) :     Did  you  ever  pay  am 
invoice  to  Hunt's  within  ten  days  after  billing? 

A.     Our  records  show  we  paid  some. 

Q.     I  call  your  attention  to  your  deposition,  page< 
38,  line  26,  to  page  39,  line  4: 

"Q.  This  letter  is  dated  March  6th,  1952, 
from  you  to  Mr.  Church  where  you  refer  to 
some  other  payment  basis.  Wasn't  your  pay- 
ment basis  at  that  time  ten  days  after  invoice? 

"A.  No;  we  never  paid  an  invoice  to  them 
in  our  life  in  ten  days." 


Wellington  Phillips,  et  al.  179 

(Testimony  of  L.  W.  Phillips.) 

A.  Well,  I  have  corrected  that,  because  I  looked 
over  our  records  and  I  find  four  or  five  we  paid  out 
of  the  probably  four  or  five  hundred  that  I  didn't 
know  anything  about  when  I  made  that  statement. 

Q.     So  that  answer  was  incorrect  •?  [118] 

A.  That's  right;  we  paid  probably  four  or  five 
invoices.  We  probably  paid  $2,000  of  the  hundred 
thousand  we  paid  them. 

Q.  Mr.  Phillips,  at  that  meeting  with  Mr. 
Church  you  gave  him,  did  you  not,  your  1950  finan- 
cial statement — partnership  statement? 

A.  Well,  when  did  I  meet  with  Mr.  Church?  Is 
that  date  '51? 

Q.  On  September  21st,  1951.  At  that  meeting 
you  gave  Mr.  Church  a  1950  financial  statement  ? 

A.     That's  right;  no  doubt  I  did. 

Q.     Well,  you  so  testified? 

A.  He  got  it,  anyway.  I  think  we  sent  it  to  him 
or  he  had  it  anyw^ay. 

Q.  That  1950  financial  statement  was  for  a  pe- 
riod of  three  months,  wasn't  it,  October,  November 
and  December,  1950? 

A.     I  believe  that's  right. 

Q.  And  that  is  all  the  financial  information  Mr. 
Church  had  at  that  meeting,  isn't  that  so? 

A,  I  believe  that's  right,  except  the  questions  he 
asked  me. 

Q.  Is  it  your  testimony  that  Mr.  Church,  having 
a  1950  partnership  statement  almost  a  year  old 
covering  a  three-months'  period  and  not  knowing 
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you  before,  told  you  you  could  pay  him  when  you 

were  able  and  that  there  was  no  limit  to  your  credit  ? 

A.  He  didn't  say  no  limit  on  the  credit;  he  told 
me  to  pay  as  soon  as  we  could;  that  they  would 
try  to  stand  back  of  us  [119]  in  this  commissary 
sales. 

Q.  When  you  left  that  meeting  you  understood, 
didn't  you,  that  Hunt's  was  going  to  expect  pay- 
ment ten  days  after  invoice? 

A.  No ;  that  would  have  been  impossible  for  me 
to  have  understood  that.  It  was  also  impossible  for 
me  to  understand  the  $5,000.  I  told  him  that  was 
impossible  because  that  would  be  used  the  first  week. 

Q.  Just  a  minute.  You  have  answered  the  ques- 
tion. Now,  I  want  to  get  this  clear.  Is  it  your  testi- 
mony, then,  that  the  head  of  the  credit  department 
of  Hunt  Foods  told  you  you  could  pay  when  you 
were  able  and  did  not  place  a  limit  on  the  credit 
that  they  would  extent  to  you? 

A.  That's  my  testimony  and  the  record  bears 
it  out. 

Q.  So  as  far  as  you  are  concerned,  there  were 
no  specific  times  of  payment  agreed  to  at  that  meet- 
ing? A.     That's  right,  sir. 

Q.  Now,  Mr.  Phillips,  I  hand  you  a  letter  of 
March  6,  1952,  from  you  to  Mr.  Church  and  ask 
you  if  that  is  a  letter  which  you  sent  to  Mr.  Church? 

A.  Yes,  I  typed  this.  This  is  some  more  of  my 
typing  and  I  mailed  it. 

Q.  Now,  Mr.  Phillips,  I  call  your  attention  to 
the  first  sentence  in  the  second  paragraph: 
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''We  are  wondering  if  it  is  possible  for  some 
other  payment  basis  to  be  worked  out  to  allow 
us  a  [120]  little  more  time  for  payment  due  to 
the  slowness  of  army  payments  coupled  with 
the  fact  that  when  we  received  your  invoices 
after  which  we  billed  the  army  basis,  there  is 
only  in  most  instances  three  or  four  days  be- 
fore payment  is  due  Hunt's  Foods." 

Having  that  sentence  in  mind,  you  asked  for  some 
other  payment  basis.  To  me  that  means  there  was 
a  payment  basis  between  you,  wasn't  there? 

A.     Cash  discount. 

Mr.  Rothert:  To  which  we  object,  your  Honor, 
as  incompetent  what  Mr.  Cullinan  interprets  it  to 
be,  and  he  shouldn't  ask  the  witness  whether  Mr. 
Cullinan 's 

The  Court :     Well,  it  is  argumentative. 

Mr.  Cullinan:     Yes,  sir. 

Q.     A  payment  basis  other  than  what? 

A.  Than  the  cash  discount  basis  of  ten  days.  We 
were  trying  to  get  another  two  per  cent  apparently 
there. 

Mr.  Cullinan:  I  move  to  strike  the  part  of  the 
answer  that  says,  "apparently  he  was  trying  to  get 
another  two  per  cent. ' ' 

The  Witness:  We  w^ere  trying  to  get  two  per 
cent.  That's  for  sure — extended  when  wt  paid  it. 

Q.  (By  Mr.  Cullinan)  :  Let  me  ask  you  again: 
When  you  referred  to  a  payment  basis,  another 
payment  basis,  you  w^anted  a  basis  other  than  [121] 
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what  ?  A.     Two  per  cent  ten  days. 

Q.  And  that  was  the  basis  on  which  you  were 
being  sold  ? 

A.  The  invoices  were  stamped  that  way.  To  get 
a  cash  discount  of  two  per  cent  was  quite  a  profit- 
able thing.  It  would  be  natural  we  would  try  to  get 
two  per  cent  in  thirty  days  or  45  days  or  when  it 
was  paid  because  we  weren't  making  a  dime  on  the 
thing  and  we  wanted  it. 

Q.  Now,  in  the  first  sentence  of  the  third  para- 
graph of  this  letter  you  say : 

''Could  we  take  an  additional  week  or  so?" 
Now,  additional  to  what? 

A.     To  the  ten-day  period,  apparently. 

Q.  So  there  w^as  a  ten-day  period  under  which 
you  were  to  pay  Hunt  ? 

A.     Cash  discount  period. 

Q.  Do  you  find  any  reference  in  this  letter  to 
a  cash  discount? 

A.  No,  but  in  the  terms  of  the  trade  that  is  what 
you  generally  talk  about  the  terms  or  the  cash  dis- 
count terms. 

Q.  So  you  can't  tell  us,  or  can  you  tell  us,  this 
additional  week  was  additional  to  what? 

A.     To  the  two  per  cent. 

Mr.  Rothert:  I  think  that  is  answered.  He 
said 

A.  In  order  to  get  the  cash  discount.  As  a  rule, 
bills  are  paid [122] 

The  Court:     No. 
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Mr.  Cullinan:  Just  a  moment.  You  have  an- 
swered. 

Mr.  Rothert:  Try  to  limit  yourself  to  the  an- 
swers, Mr.  Phillips. 

A.    O.K. 

Mr.  Rothert:  And  don't  volunteer  other  state- 
ments. 

Mr.  Cullinan:  I  would  like  to  introduce  this  let- 
ter of  March  6,  1952,  as  our  next  exhibit  in  order. 

(Letter  of  March  6,  1952,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit A.) 

Q.  (By  Mr.  Cullinan)  :  Now,  Mr.  Phillips,  I 
hand  you  a  copy  of  a  letter  dated  March  14,  1952, 
from  Mr.  Church  to  you.  You  received  that  letter, 
did  you  not?  A.     Yes,  we  received  the  letter. 

Q.  I  call  your  attention,  Mr.  Phillips,  to  the  last 
paragraph  of  this  letter : 

"We  prefer  any  agreement  to  give  you  addi- 
tional time  on  shipping  to  army  bases  until  we 
receive  up  to  date  financial  information  as  our 
decision  will  depend  entirely  upon  the  figures 
which  you  furnish  us." 

There  is  a  reference  here  to  additional  time.  That  is 
additional  to  the  ten  days? 

A.  That's  w^hat  I  was  talking  about  here.  What 
he  was  talking  about  there,  I  don't  know.  [123] 

Q.  Incidentally,  you  testified  on  direct  that  you 
were  able  to  tell  Mr.  Church  that  your  income  would 
be  $15,000  or  $20,000  for  the  year  1951  and  that 


184  Hunt  Foods,  Inc.,  etc.  vs. 

(Testimony  of  L.  W.  Phillips.) 

meeting  was  in  September  and  that  you  could  figure 
your  income  would  be  that  because  you  had  current 
information  as  to  how  your  business  was  doing, 
didn't  you? 

A.     That's  right.  I  made  that  statement  to  him. 

Q.  Why,  at  this  meeting  of  September  21st,  if 
that  were  so,  was  it  a  1950  statement  that  you  gave 
Mr.  Church? 

A.     Because  we  did  not  make  a  statement — I  had  I 
no  statement  with  me  for  the  months  I  was  talking 
about.  I  had  only  my  records  I  kept.  That  is  why 
I  made  the  statement  to  Mr.  Church.  He  asked  it. 

Q.    You  didn't  have  your  records  with  you? 

A.    No. 

Q.  But  you  could  tell  Mr.  Church  you  were 
going  to  make  15  to  20  thousand  dollars  ? 

A.     That's  right. 

Q.    Which  happens  to  be  the  amount  that  youi 
did  make?  A.     That's  right. 

Q.     And  this  was  in  September? 

A.     That's  right. 

Q.  But  you  didn't  give  him  any  of  that  infor- 
mation; you  gave  him  a  1950  three  months'  state- 
ment ;  isn  't  that  so  ? 

A.     I  gave  him  the  record  we  had.  [124] 

Mr.  Cullinan:  I  would  like  to  introduce  the  let- 
ter of  March  14th  just  referred  to  from  Mr.  Church 
to  Mr.  Phillips. 

(Whereupon,  letter  of  March  14th,  1952,  was 
received  in  evidence  and  marked  Defendant's 
Exhibit  B.) 
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Q.  (By  Mr.  Cullinan)  :  Mr.  Phillips,  I  show 
you  a  letter  of  April  22,  1952,  a  copy  of  a  letter, 
from  Mr.  Church  to  you.  A.     April,  '52? 

Q.     April  22,  1952.  A.     We  got  this  one. 

Q.     You  got  that  letter?  A.     Yes,  sir. 

Q.  I  call  your  attention  to  the  last  sentence  of 
the  next  to  the  last  paragraph  of  this  letter: 

''We  have  no  alternative  but  to  insist  that  all 
purchases  now  being  made  be  paid  for  within 
our  regular  terms,  that  is,  ten  days  from  date 
of  invoice." 

Those  were  the  regular  terms  of  Hunt's,  weren't 

they? 

Mr.  Rothert:     I  will  object  on  the  ground  that 

that  calls  for  the  witness'  conclusion  as  to  what 

Hunt's  regular  terms  were. 

Q.     (By  Mr.  Oullinan)  :    Those  were  your  terms 

with  Hunt's,  weren't  they? 
A.     They  were  the  cash  discount  terms.  [125] 
Q.     But  there  is  no  reference  in  this  letter  to  cash 

discount  ? 

A.     No,  but  when  you  speak  of  terms 

Mr.  CuUinan :    I  offer  this  as  our  next  exhibit. 

(The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit C.) 

Q.  (By  Mr.  Oullinan)  :  I  show  you  a  letter 
dated  May  1st,  1952,  from  you  to  Mr.  Church.  That 
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is  the  letter  which  you  sent  to  Mr.  Church  on  that  t 

date,  is  it  not? 

A.  Yes,  sir ;  I  dictated  this  letter.  It  was  written 
by  my  secretary  and  signed  by  her  but  I  dictated 
the  letter. 

Q.  At  this  time  you  owed  considerable  money 
to  Hunt  Foods,  did  you  not? 

A.     The  record  will  show;  I  don't  know  exactly > 
what  it  was. 

Q.    It  was  in  the  neighborhood  of  $25,000,  was^ 
it  not? 

A.  I  don't  know  that.  I  would  have  to  see  the 
books. 

Q.    You  had  suggested  that  an  assignment  of  I 
accounts  receivable  from  you  to  Hunt's  might  be 
helpful,  did  you  not? 

Mr.  Rothert:  You  mean  he  had  before  this 
letter? 

Mr.  Cullinan:    Before  this  letter,  yes. 

A.  I  might  have  mentioned  it  prior  to  the  time 
they  got  our  financial  statement  in  May,  which  was 
late.  Our  financial  statement  for  1951  was  not  made 
until  May  of  '52,  as  you  know. 

Q.     So  as  of  this  time [126] 

A.    And  in  the  interim  there 

Q.    Just  a  minute.  A.     O.K. 

Q.  Prior  to  May  1st  of  '52  you  had  suggested 
an  assignment  of  accounts  receivable  for  the  pro- 
tection of  Hunt's,  did  you  not? 

A.     I  did.  I  think  I  did,  yes. 

Q.     In  this  letter  of  May  1st,  1952,  you  say,  *'Re 
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your  letter  of  April  22nd  and  my  phone  call  con- 
cerning same." 

A.     Read  that  ap^ain.  Could  I  have  that  again, 
please  ? 

Q.     It  starts  off,  *'Re  your  letter  of  April  22nd" 
— that  is  Defendant's  Exhibit  C,  just  introduced. 

A.    Yes. 

Q.    ''and  my  phone  call  concerning  same." 

That  is  the   opening  paragraph.   The   next   para- 
graph : 

"I  realize  such  reports  as  you  have  had 
would  make  any  credit  department  look  with 
a  certain  amount  of  concern  on  such  condi- 
tions and  I  appreciate  you  writing  me  as  you 
did  so  we  may  get  the  record  straight  on  paper 
direct  from  the  operation  itself,  and  I  ap- 
preciate further  the  fact  that  the  only  thing  in 
the  world  you  have  been  extending  credit  on 
so  far  has  been  my  word  of  honor  that  we 
would  pay  and  that  in  most  instances  is  not 
enough  for  you  as  I  well  realize  that  you  op- 
erate with  certain  rigid  credit  [127]  rules,  and 
if  perchance  we  did  not  pay,  the  common  say- 
ing is  'someone's  neck  would  be  way  out.'  As 
I  have  said  above,  words,  of  course,  cannot  ex- 
press my  sincere  thanks  to  you  for  your  very 
liberal  attitude  towards  us." 

At  this  time,  then,  you  were  seeking  to  have  an 
arrangement  by  which  you  would  assign  accounts 
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receivable  and  take  the  pressure  off  you  for  the 

payment  of  your  account? 

A.  Take  the  pressure  off  of  Hunt's  credit  de- 
partment. The  pressure  was  there. 

Q.  You  did  in  May  assign  to  Hunt's  certain  in- 
voices, did  you  not? 

Mr.  Rothert:  Are  you  going  to  introduce  that 
last  letter  in  evidence? 

Mr.  Cullinan:     Yes. 

(The  letter  of  May  1st,  1952,  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  D.) 

Q.  On  May  12,  1952,  Mr.  Phillips,  you  did  exe- 
cute an  assignment,  a  document  entitled,  "Assign- 
ment of  Accounts  Receivable, ' '  did  you  not  ? 

A.    Yes,  sir;  which  proved  to  be  erroneous. 

Mr.  Cullinan:  I  am  just  asking  you  if  you  did, 
and  I  move  to  strike  the  balance  of  the  answer. 

The  Court :     Yes,  it  may  go  out. 

Q.  (By  Mr.  Cullinan)  :  You  were  assigning  to 
Hunt's  certain  [128]  invoices  for  their  protection? 

A.     Give  me  the  total  of  those  invoices. 

Mr.  Rothert:  Well,  that  is  not  the  answer.  Did 
you  assign  certain  invoices? 

The  Court:  Did  you  make  an  assignment  of  ac- 
counts receivable  to  them? 

A.     Yes,  sir;  $12,000. 

The  Court:     You  have  answered  it.  [129] 

Q.     The  moneys  that  were  paid  on  those  invoices 
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were  to  be  paid  by  you  to  Hunt's  as  you  got  them, 

weren  't  they  ? 

A.     Paid  by  us  to  Hunt's,  yes,  which  we  did. 

Q.  You  were  to  pay  those  moneys  for  Hunt's 
and  pay  them  to  Hunt's  after  you  got  them? 

Mr.  Rothert:  I  think  the  assignment  speaks  for 
itself,  your  Honor,  and  it  calls  for  the  witness'  con- 
clusion as  to  its  legal  effect. 

Q.  (By  Mr.  Cullinan)  :  Was  it  your  under- 
standing, Mr.  Phillips,  that  these  moneys  on  the 
assigned  invoices  were  to  be  delivered  by  you  to 
Hunt's  as  you  got  them? 

The  Court :  What  difference  does  it  make,  Coun- 
sel? If  that  is  what  the  agreement  provided,  that 
is  what  is  binding. 

Mr.  Cullinan:  I  will  introduce  this  as  our  Ex- 
hibit next  in  order. 

(Document  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants '  Ex- 
hibit E.) 

Q.  (By  Mr.  Cullinan) :  Referring  to  your 
deposition,  page  32 

The  Court:  This  assignment  does  not  provide 
that  Phillips  shall  collect  the  accounts.  This  is  an 
assignment  of  the  accounts  receivable  which  gives 
to  Hunt's  Foods  the  right  to  collect. 

Mr.  Cullinan:  Yes,  I  was  coming  to  that,  your 
Honor.  We  might  as  well  cover  that  right  now. 

Q.  Mr.  Phillips,  under  the  assignment  you  were 
authorized  [130]  and  you  were  expected  to  collect 
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the  amounts  due  on  these  invoices  yourself,  were 

you  not? 

Mr.  Rothert :  I  think  that  calls  for  the  conclusion 
of  the  witness. 

Mr.  Cullinan:  I  am  asking  him  what  he  ex- 
pected. 

The  Court:  I  am  not  concerned  with  that.  Ask 
him  what  was  done  with  the  assignment. 

Q.  (By  Mr.  Cullinan) :  Under  the  assignment, 
Mr.  Phillips,  you  collected  the  various  invoices? 

A.    As  shown  on  that  paper? 

Q.  As  shown  on  this  paper  or  other  invoices  that 
followed. 

Mr.  Rothert:  I  object  on  the  ground  that  the 
other  invoices  that  followed  are  not  pertinent  to 
the  assignment,  and,  therefore,  it  is  a  compound 
question. 

Q.  (By  Mr.  Cullinan)  :  Mr.  Phillips,  this  as- 
signment   A.    May  I  see  the  paper. 

Q.  Yes.  This  assignment  lists  certain  specific 
numbered  invoices?  A.    Yes,  sir. 

Q.  Will  you  read  the  wording  right  imder  that 
at  line  16?  A.    Yes. 

Q.  That  says,  "and  all  amounts  which  may  be- 
come due  and  owing  to  Wellington  Phillips  and 
Company,  a  partnership,  in  the  future  arising  out 
of  the  sales  of  goods,  wares  and  merchandise  by 
Wellington  Phillips  and  Company,  a  [131]  partner- 
ship, purchased  from  Hunt  Foods. '^  It  contem- 
plated subsequent  invoices? 

A.    May  I  give  you  some  information  on  this? 


Wellington  Phillips,  et  at.  191 

(Testimony  of  L.  W.  Phillips.) 

Q.    No. 

The  Court:  You  spend  a  lot  of  time  arguing 
back  and  forth.  Just  get  the  facts.  I  am  not  trying 
to  limit  your  examination,  but  to  get  into  an  argu- 
ment with  the  witness  is  not  helpful.  What  you  are 
trying  to  find  out,  I  take  it,  is  what  actually  hap- 
pened with  respect  to  the  collection  of  these  ac- 
coimts. 

Mr.  Cullinan:     Right. 

The  Court:    Ask  him  about  it. 

Q.  (By  Mr.  Cullinan) :  You  selected  these  ac- 
counts, did  you  not,  these  and  other  accounts  sub- 
sequent to  the  assignment?  A.     No,  no. 

Q.    You  did  not  collect  these  accounts'? 

A.     That  is  right. 

Q.    You  collected  none  of  these  accounts? 

A.    We  collected  some  of  them. 

Q.  Can  you  tell  us  which  ones  you  did  not  col- 
lect? 

A.     The  first  two,  one  for  $8,903,  and  $12,000. 

Q.     The  first  two  items?  A.     Yes. 

Q.  Those  first  two  items  are  what  you  designated 
as  prebilled,  are  they  not?  [132] 

A.    That  is  right,  they  held  the  merchandise. 

Q.  They  set  aside  merchandise  for  you  under 
the  prebilling  and  held  them  subject  to  your  order? 

A.    That  is  right. 

Q.    These  first  two  total  approximately  $12,000? 

A.    Yes,  sir. 

Q.  Subsequently  you  were  credited  back  with 
about  $6,000  of  that,  isn't  that  so? 
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A.  I  don't  remember  that.  The  books  will  show 
that.  I  have  no  idea  what  that  is. 

Q.  Let  us  prescind  a  moment  from  the  first  two. 
The  balance  of  the  accounts  listed  here  were  col- 
lected by  you  f  A.    And  we  paid  it  to  Hunt. 

Q.     But  not  as  you  received  it. 

A.  I  believe  we  paid  to  Hunt — I  wouldn't  swear 
to  that,  but  we  paid  that  money  to  Hunt.  That  ac- 
count has  been  cleared. 

Q.  Mr.  Phillips,  in  your  direct  testimony  you 
said 

The  Court:  I  do  not  want  to  interrupt  your 
direct  examination,  but  it  is  not  quite  clear  to  me 
what  the  value  of  this  is.  It  has  been  agreed  that 
the  amounts  were  owing  and  that  trade  acceptances 
were  executed  for  them  and  some  of  those  were  not 
paid. 

Mr.  Cullinan :  Later  on,  but  this  shows  that  dur- 
ing the  course  of  the  dealings  with  Mr.  Phillips  it 
was  very  [133]  unsatisfactory.  They  would  make 
a  credit  arrangement  with  him  and  it  would  fall 
through,  and  they  would  have  to  come  through  with 
another  one. 

The  Court:  It  was  imsatisfactory  in  the  sense 
that  he  did  not  pay  the  amounts  that  he  owed  and 
til  en  executed  trade  acceptances  for  them  and  some 
of  them  were  not  paid. 

Mr.  Cullinan:     Yes. 

Mr.  Rothert :    That  was  after. 

The  Court:  There  is  no  dispute  about  that.  I 
am  just  wondering  what 
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Mr.  Cullinan:  The  dispute  is  really  threefold: 
First,  it  is  Mr.  Phillip's  position  that  he  had  no 
set  time  in  which  he  had  to  pay  anything. 

The  Court:  I  don't  quite  see  the  importance  of 
that  in  this  particular  controversy,  since  it  is  ad- 
mitted, and  there  is  no  dispute  about  the  fact  of 
these  purchases,  some  of  which  were  covered  by 
accounts  receivable.  The  payments  were  not  made, 
and  subsequently  trade  acceptances  were  issued  for 
— I  believe  that  was  after  the  termination  of  the 
agreement — at  the  time  he  was  terminated  he  did 
owe  money  that  he  had  not  paid.  Now,  there  is  no 
dispute  about  that.  I  just  do  not  know  what  the 
good  is  of  spending  time  emphasizing  it,  unless  the 
claim  is  made  by  the  defendant  that  the  relation- 
ship was  terminated  because  of  the  failure  to  pay. 
But  I  do  not  see,  since  it  is  not  disputed  that  there 
was  a  [134]  failure  to  pay  and  that  there  was 
money  owing  at  the  time  of  the  termination  which 
had  not  been  paid,  what  need  there  is  to  take  up 
time  in  proving  something  that  is  not  disputed. 

Mr.  Cullinan:  All  we  were  going  to  prove,  your 
Honor,  was  that  he  had  not  paid,  that  he  agreed 
to  pay  right  from  the  start.  We  finally  worked  out 
this  arrangement,  and  then  he  failed  completely 
on  this  arrangement,  so  that  during  the  year  or  so 
of  the  dealings,  why,  this  is  one  of  the  kinds  of 
problems  were  wxre  running  into  with  Mr.  Phillips. 

The  Court:  If  you  terminated  the  relationship 
on  that  basis,  that  is  one  of  the  questions,  I  suppose, 
of  fact  that  may  be  involved,  but  the  fact  that  there 
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was  a  failure  to  pay  and  money  owing  is  apparently 

not  in  dispute. 

Mr.  Cullinan:  The  reason  for  termination,  as 
will  be  proved — there  are  many  reasons.  This  is  one 
of  them.  We  will  leave  the  accounts  receivable  for 
the  moment. 

Q.  Mr.  Phillips,  on  your  direct  testimony  yester- 
day you  said  that  after  your  meetings  in  August 
you  obtained  a  price  list  and  you  made  an  analysis 
of  the  Hunt  lines  in  the  commissaries  or  the  sales 
of  canned  goods  in  commissaries? 

A.     That  is  right. 

Q.  That  was  in  August  and  before  your  meeting 
with  Mr.  Church?  A.    Yes. 

Mr.  Rothert:  I  don't  know  if  he  heard  the  [135] 
question. 

Mr.  Cullinan:     The  answer  was  "Yes." 

The  Witness:     I  answered  **Yes." 

Q.  (By  Mr.  Cullinan) :  In  your  deposition, 
from  page  32,  line  21,  to  page  33,  line  22,  you  were 
asked  about  after  the  meeting  with  Church : 

'*Q.  Now,  when  did  you  next  meet  with  the 
representatives  of  the  Hunt  Foods?  The  date 
which  we  are  talking  about  there  was  Septem- 
ber what  ? 

"A.  September  21. 1  would  say  the  next  time 
I  talked  with  Hunt's  at  all  would  have  been  a 
phone  call  from  our  office  at  Hayward,  and  I 
don't  know  that  time. 

"Q.  Would  that  have  been  some  time  shortly 
after  this  meeting?  A.    Yes. 
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"Q.     With  whom  did  you  talk? 

**A.  Well,  I  don't  remember  that.  I  couldn't 
possibly  remember  those  things. 

*'Q.  Well,  do  you  remember  what  the  pur- 
pose of  that  particular  call  was  ? 

**A.  The  purpose  of  those  calls  was  to  get 
price  lists,  samples  and  of  that  nature,  to  start 
selling,  set  up  our  selling  force,  trying  to  find 
out  what  items  were  sold." 

Is  that  true?  Was  that  the  purpose  of  the  call,  or 
didn't  [136]  you  have  that  information? 

A.     What  items  were  sold  ? 

Q.  You  stated  after  your  meeting  wdth  Church 
you  made  some  phone  calls  to  find  out  the  price 
lists  and  try  to  find  out  what  items  were  sold. 

A.  To  get  the  price  lists.  I  should  have  said  up- 
to-date  price  lists,  and  wiien  I  said  what  item  was 
sold,  I  meant  what  items  had  been  sold  since  I  had 
been  in  to  see  them,  the  commissary  stores. 

Q.     Had  the  price  lists  been  changed? 

A.  It  could  have  been  changed  every  day  or  two, 
oh,  yes,  and  sales  were  made  every  week. 

Q.  But  this  was  after  your  meeting  with  Mr. 
Church?  A.     That  is  right. 

Q.  But  you  testified  yesterday  that  you  told  Mr. 
Flynn  earlier  in  September  that  the  price  lists  were 
about  the  same  as  your  costs  ? 

A.    That  is  right. 

Q.  But  it  was  after  your  meeting  w^th  Flynn 
and  with  Church  that  you  were  to  get  to  the  price 
lists? 
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A.  An  up-to-date  price  list.  Hunt  changed  them 
every  few  days,  and  in  order  to  keep  current  you 
had  to  go  back  and  get  other  lists. 

Q.  Isn't  it  a  fact,  Mr.  Phillips,  you  did  not  know 
the  price  lists  until  about  three  weeks  after  your 
meeting  with  [137]  Mr.  Church? 

A.  My  friend,  I  knew  the  price  lists  six  months 
before  I  ever  called. 

Q.    You  testified  on  your  direct  that  in  the  survey 
you  made  in  August  you  ascertained  that  the  mer- 
chandise that  the  commissaries  were  buying,  didn't 
you?  A.     That  is  right. 

Q.  I  will  call  your  attention  to  your  deposition, 
page  35,  lines  3  to  8,  where  this  question  and  an- 
swer were  given: 

'*Q.  After  that  November  12th  or  November 
13th  meeting,  when  did  you  next  meet  with  a 
representative  of  Hunt's? 

'*A.  Well,  it  was  possible  that  after  that  I 
might  have  been  over  at  Hayward  finishing  up 
our  plant  and  getting  a  list  of  merchandise  the 
commissaries  had  bought  and  what  they  had 
paid  for  it." 

A.     That  is  right,  yes,  sir. 

Q.  So  you  did  not  have  that  information  until 
November  12th  or  13th? 

A.  Every  week  and  every  month  we  bought.  We 
did  it  to  get  the  current  purchases,  and  that  was 
what  we  were  after  there,  the  current  prices.  We 
had  to   contact  them   every   few  days  before   we 
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started  in  order  to  get  current  purchases  and  their 

current  prices  and  their  current  available  stocks. 

Q.  After  you  started  purchasing  Hunt  products, 
Mr.  Church  [138]  frequently  asked  you  for  up-to- 
date  financial  statements,  did  he  not? 

A.  The  letters  show  that  he  did  once  or  twice.  I 
wouldn't  say  how  frequently. 

Q.  When  did  you  next  give  him  a  financial  state- 
ment 1  A.     After  I  saw  him 

Q.    After  your  September  21st  meeting? 

A.  Mr.  Willy  sent  him  the  statement,  I  believe, 
in  the  month  of  May  when  it  was  finished. 

Q.  That  would  have  been  the  partnership  income 
statement  for  the  year  1951? 

A.     That  is  right,  sir. 

Q.    And  he  got  that  in  the  middle  of  May,  1952  ? 

A.  Well,  I  didn't  know  when  he  got  it.  I  have 
no  recollection  of  that.  He  got  it  during  May,  I  be- 
lieve. 

Q.  Mr.  Phillips,  one  more  question  about  the 
accounts  receivable.  In  your  deposition,  page  48, 
lines  15  to  18,  when  you  were  speaking  of  the  as- 
signment of  accounts  receivable  at  that  time  and 
you  were  asked,  "That  was  for  the  protection  of 
Hunt's?" 


ii 


A.     That  is  right,  that  is  right. 

"Q.  And  how  was  it  to  protect  Hunts?  How 
did  you  understand  it  was  to  protect  Hunt's? 

*'A.  Well,  to  be  honest  mth  you,  I  never 
knew  how  it  was  because  we  never  paid  any 
attention  to  it.  [139] 
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"Q.  Neither  did  they? 
''A.     That  is  right." 

You  never  paid  any  attention  to  the  accounts  re- 
ceivable assignment? 

A.  We  paid  off  what  was  here,  but  according  to 
them,  the  interpretation  you  made,  we  didn't  pay 
attention  to  that  because  we  didn't  know.  We  paid 
what  was  on  this  list. 

Q.  (By  the  Court) :  You  mean  after  the  speci- 
fic amounts  that  were  covered  by  the  written  assign- 
ment had  been  taken  care  of,  thereafter  you  did 
not  pay  any  attention  to  the  assignment  of  the 
accounts  receivable? 

A.     No,  sir,  because  I  didn't  understand  it. 

Q.  (By  Mr.  Cullinan) :  And  Mr.  Phillips, 
didn't  Mr.  Church  call  you  many  times  after  this 
assignment  to  say  that  you  were  not  remitting  the 
money  as  you  got  it  on  the  items  assigned? 

A.  From  the  15th  of  May,  when  we  got  our 
financial  statement  down  to  him?  After  that? 

Q.     Yes. 

A.  I  would  say  he  didn't  call  us  very  many 
times  if  at  all.  I  don't  remember  him  calling  us  at 
all.  Mr.  Steiger  would  call  and  say  something  about 
payment  of  certain  accounts  that  were  a  little  old. 
We  would  check  up  and  probably  send  it  in.  Mr. 
Steiger  watched  that  thing  at  this  end. 

Q.  Prior  to  that  assignment  Mr.  Steiger  came 
to  your  office  and  told  you  that  Hunts  would  not 
sell  you  any  more  [140]  merchandise  until  you 
paid  up  your  account,  didn't  he? 
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A.     I  don't  remember  that. 

Q.     But  you  won't  say  it  did  not  happen? 

A.  I  don't  remember.  Paid  up  the  account?  That 
he  wouldn't  sell  us  any  more? 

Q.    Until  the  account  was  paid  up. 

A.  Well,  we  didn't  pay  it  up,  and  we  got  the 
merchandise,  so  I  don't  know. 

Q.  Mr.  Phillips,  you  never  had  a  written  con- 
tract with  Hunts,  did  you? 

A.     No,  not  according  to  the  interpretation 

The  Court :     You  have  answered. 

The  Witness :     I  am  sorry. 

Q.  (By  Mr.  Cullinan) :  Isn't  it  a  fact  that  the 
only  arrangement  you  had  with  Hunt  was  that  you 
were  to  buy  their  goods  and  resell  them  to  the 
commissaries,  and  that  either  one  of  you  could 
terminate  it  at  any  time?  A.     No. 

Q.  And  that  is  the  customary  kind  of  jobber's 
arrangement,  is  it  not? 

A.  No,  not  exclusive  jobber  arrangement.  That 
is  a  jobber  arrangement.  Exclusive  jobber  arrange- 
ment is  a  different  matter. 

Q.  Let  me  refer  you  to  Plaintiffs'  Exhibit  1, 
which  was  the  letter  of  September  17th,  1951.  No, 
not  that.  October  [141]  2nd.  I  will  show  you  a 
letter  of  October  2nd,  1951,  from  you  to  Mr.  Wally 
Reed.  Mr.  Reed  was  then  at  Hunt  Foods,  was  he 
not?  A.     That  is  right. 

Q.  And  he  is  the  Mr.  Reed  that  you  mentioned 
yesterday  ? 
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A.  That  is  right.  I  wrote  the  letter  and  my  sec- 
retary signed  it. 

Q.  The  last  paragraph  of  that  letters  states,  "It 
is  our  aim  to  promote  energetically  and  continually 
the  Hunt  label  at  all  times  exclusive  in  return  for 
the  above  privilege." 

You  regarded  this  not  as  a  contract  but  as  a 
privilege 

A.     We  are  getting  into  another  field. 

Mr.  Rothert:  Just  a  minute.  I  want  to  make 
an  objection  right  after  he  finishes  his  question, 
Mr.  Phillips. 

The  Witness:     Go  ahead. 

Q.  (By  Mr.  Cullinan) :  You  regarded  the  ar- 
rangement as  a  privilege  which  either  one  could 
terminate,  didn't  you? 

Mr.  Rothert:  May  I  object  on  the  ground  it  is 
ambiguous  whether  the  arrangement  he  is  referring 
to  is  the  arrangement  stated  in  the  letter  of  October 
2nd  or  the  arrangement  that  Mr.  Phillips  has  testi- 
fied about  that  he  had  with  Mr.  Miller  and  Mr. 
Flynn. 

The  Court:  Counsel  asked  him  a  question.  I 
know  how  he  is  going  to  answer  it.  It  is  in  the 
argumentative  field.  I  don't  want  to  be  didactic, 
gentlemen,  but  when  you  ask  an  [142]  argumenta- 
tive question,  you  get  an  argumentative  answer.  It 
is  no  help  to  the  Court  because  all  I  am  interested 
in  is  getting  the  facts.  It  would  not  make  any  dif- 
ference how  you  felt  about  it  or  how  he  felt  about 
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it.  It  is  for  the  Court  to  decide  what  the  arrange- 
ment was. 

Q.  (By  Mr.  Cullinan) :  It  was  your  under- 
standing of  your  conversations  with  Hunt  per- 
soimel A.     Mention  the  name,  please. 

Q.  Mr.  Flynn,  Mr.  Miller — that  what  you  had 
was  a  terminable  privilege  to  sell  Hunt  Food  prod- 
ucts ? 

A.  No,  that  letter  is  Mr.  Reed's  letter,  export 
department,  overseas  bases  only. 

The  Court:  You  are  arguing,  if  you  will  please 
stop  that,  because  it  takes  up  so  much  time  and  you 
have  able  counsel  to  represent  you.  They  will  do 
the  arguing. 

Mr.  Cullinan:  May  I  ask  the  Court  if  that  letter 
of  October  2nd  is  in  evidence  ? 

The  Court :     It  has  not  been  offered  yet. 

Mr.  Cullinan:  Your  Honor,  if  this  is  an  appro- 
priate time  for  a  recess,  I  would  like  to  get  the  cor- 
respondence. 

The  Court:     We  will  take  a  brief  recess. 

(Recess.) 

Q.  (By  Mr.  Cullinan) :  Now,  Mr.  Phillips,  to 
shorten  this  up  a  little  bit,  you  did  not  in  any  letter 
written  to  Hunt  Foods  in  1952,  you  at  no  time  in  any 
of  those  letters  claimed  [143]  any  contract  with 
Hunt  Foods,  did  you  ? 

A.  I  don't  believe  I  did.  No,  I  don't  think  I 
wrote  a  letter  about  it  at  all  in  1952. 

Q.     Exhibit  A,  a  letter  of  March  6th,  1952,  whore 
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you  are  asking  for  additional  time  for  payment, 
there  is  no  mention  of  a  contract  in  that  letter,  is 
there?  A.     No. 

The  Court:  Counsel,  you  just  leave  the  door 
open  for  argument  when  you  ask  the  witness  a  ques- 
tion whether  there  is  any  mention.  Your  letter 
speaks  for  itself  and  you  can  point  out  to  the  Court 
what  you  have  in  mind  in  that  regard. 

Mr.  Rothert :     I  will  stipulate  to  that,  your  Honor. 

Q.  (By  Mr.  Cullinan)  :  I  will  hand  you  a  letter 
of  May  1st,  1952.  It  is  a  photostat  of  a  letter  from 
you  to  Mr.  Church.  That  letter  was  written  by  you, 
was  it  not  ? 

A.  That  is  right.  My  secretary  wrote  it  and  she 
signed  it,  but  I  dictated  it. 

Mr.  Rothert:     Defendants'  Exhibit  D,  isn't  it? 

Mr.  Cullinan :     Yes,  we  offered  that. 

Mr.  Rothert :     Isn't  that  already  in ? 

Mr.  Cullinan:     Oh  yes,  that  is  already  in. 

The  Court:    Yes,  that  is  already  in. 

Q.  (By  Mr.  Cullinan)  :  I  hand  you  a  letter 
dated  May  21st,  1952,  Mr.  Phillips,  from  you  to  Mr. 
Conrad  with  copies  to  Mr.  Church  and  Mr.  Howard 
Flynn.  [144] 

Mr.  Rothert :     It  is  a  letter  to  Mr.  Phillips  ? 

Mr.  Cullinan :  From  Mr.  Phillips  to  Mr.  Conrad 
with  copies  to  John  Church  and  Howard  Flynn. 

Mr.  Rothert:     May  I  see  that? 

Mr.  Cullinan :    You  do  not  have  this  one  ? 

Mr.  Rothert:     No. 
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The  Court:  Has  the  letter  of  October  2nd,  1951, 
from  Phillips  to  Reed  been  offered  in  evidence  ? 

Mr.  Rothert:     No,  sir. 

The  Court :     You  have  referred  to  it. 

Mr.  Cullinan :     Yes,  I  will  offer  that  in  evidence. 

The  Court :  Do  you  want  to  do  that  now  ?  I  think 
it  is  lying  on  the  desk  there. 

Mr.  Cullinan:  This  is  in  evidence.  This  is  May 
1st.  That  is  March  6th. 

The  Court:  Do  you  wish  to  offer  the  letter  of 
October  2nd  1951,  or  are  you  just  referring  to  it? 

Mr.  Cullinan :     I  am  going  to  offer  it,  your  Honor. 

The  Court :  I  have  made  a  note  of  it.  You  refer- 
red to  it  but  you  did  not  proceed  any  further. 

Mr.  Cullinan:  This  is  the  letter  of  May  21,  1952, 
from  Mr.  Phillips  to  Mr.  Conrad. 

The  Witness :     May  I  see  the  letter  again  ? 

Mr.  Cullinan:     This  is  the  one  you  just  saw. 

The  Witness:  Yes,  I  would  just  like  to  see 
something.  [145]  The  numbers  mentioned  here  are 
on  the  side. 

Mr.  Rothert :  There  is  no  question,  Mr.  Phillips. 
Wait  until  he  asks  you  something. 

Mr.  Cullinan:  I  will  introduce  this  as  our  next 
exhibit  in  order. 

(The  letter  referred  to,  dated  May  21,  1952, 
from  Phillips  to  Conrad,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibit  F.) 

Q.     (By  Mr.  Cullinan)  :     I  will  show  you  a  letter 
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from  you  to  Mr.  Church,  which  is  undated,  but 
stamped  at  Hunts  "Received  June  9th,  1952,"  and 
I  will  ask  you  if  that  is  a  letter  you  wrote  to  Mr. 
Church  ?  A.     That  is  right.  I  wrote  the  letter. 

Q.  And  that  would  have  been  in  June  of  1952.  It 
is  undated  but  it  is  stamped  "Received  June  9th, 
1952."  A.    That  is  right. 

Mr.  Cullinan:  I  will  offer  that  as  our  next  ex- 
hibit. 

(Letter  referred  to  stamped  June  9th,  1952, 
from  Phillips  to  Church,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants'  Ex- 
hibit G.) 

Q.  (By  Mr.  Cullinan)  :  Now,  Mr.  Phillips,  in 
the  latter  part  of  April,  1953,  a  representative  of 
Hunts  stated  they  were  no  longer  selling  to  you  for 
resale  to  commissaries,  is  that  so? 

A.    Yes.  [146] 

Q.  Mr.  Steiger  and  Mr.  Miller  informed  you  of 
that?  A.     Mr.  Steiger  informed  me. 

Q.     Wasn't  Mr.  Miller  present? 

A.     Mr.  Steiger  called  us  on  the  telephone. 

Q.  Did  you  have  a  meeting  with  Mr.  Miller  and 
Mr.  Steiger  at  the  time  of  the  termination  ? 

A.     At  that  time? 

Q.     Yes.  A.     Not  that  time. 

Q.     What  was  it,  the  next  day? 

A.     I  don't  remember. 

Q.  I  will  hand  you  a  letter  dated  April  15th.  It 
is  dated  1853  but  I  assume  it  was  1953. 
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The  Court :     April  15th,  1953  ? 

Mr.  Cullinan :     Yes,  your  Honor. 

Q.     That  is  the  letter  from  you  to  Mr.  Lee  Miller? 

A.     That  is  right. 

Q.  And  that  is  a  copy  of  the  letter.  That  letter 
was  sent  ?  A,     I  wrote  the  letter. 

Q.     That  is  a  copy  to  Mr.  Steiger  ? 

A.  Well,  I  don't  know  whether  he  got  the  copy 
or  not.  I  wrote  the  letter. 

Q.  And  you  sent  a  copy  of  it  to  Mr.  Steiger,  did 
you  not  %  I  will  show  you  the  postscript.  Is  that  post- 
script in  your  handwriting?  [147] 

A.     That  is  right. 

Q.  ''Dear  Steiger — Dear  Ed,  for  your  infonna- 
tion."  A  copy  of  this  letter  from  Mr.  Miller  was  sent 
to  Mr.  Steiger? 

A.     That  apparently  was  a  copy. 

Mr.  Cullinan:  We  will  offer  this  as  our  next  in 
evidence. 

(The  letter  referred  to,  dated  April  15,  1953, 
from  Phillips  to  Miller,  was  thereupon  received 
in  evidence  and  marked  Defendants'  Exhibit 
H.) 

Q.  (By  Mr.  Cullinan)  :  I  hand  you  a  letter,  Mr. 
Phillips,  dated  ^une  1st,  1953,  from  you  to  Mr. 
Church  and  ask  you  if  that  is  the  letter  you  sent  to 
Mr.  Church  on  that  date  ?  A.     That  is  right. 

Mr.  Cullinan:  I  will  offer  that  as  our  next  in 
evidence. 
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(Letter  dated  June  1st,  1953,  from  Phillips  to 
Church,  was  thereupon  received  in  evidence  and 
marked  Defendants'  Exhibit  I.) 

Q.  (By  Mr.  Cullinan)  :  I  will  hand  you  a  letter, 
Mr.  Phillips,  dated  June  15th,  1953,  to  Mr.  Church, 
attached  to  which  is  a  copy  of  a  partnership  income 
tax  return  of  1952,  and  I  will  ask  you  if  that  is  the 
letter  which  you  sent  to  Mr.  Church? 

A.    Yes,  sir. 

Mr.  Eothert:  May  I  see  that?  I  have  a  copy  of 
the  letter  but  I  do  not  have  a  copy  with  a  partner- 
ship return  on  it. 

Mr.  Cullinan :  We  offer  this  as  our  next  exhibit, 
your  [148]  Honor. 

(Document  referred  to,  a  letter  dated  June 
15th,  1953,  from  Phillips  to  Church,  was  there- 
upon received  in  evidence  and  marked  Defend- 
ants' Exhibit  J.) 

Q.  (By  Mr.  Cullinan) :  I  hand  you  a  letter  also 
dated  June  17th,  1953,  from  you  to  Mr.  Church. 

Mr.  Rothert :     I  do  not  think  I  have  that. 

The  Court:    A  letter  to  whom? 

Mr.  Cullinan :     To  Mr.  Church,  June  17th,  1953. 

A.     I  wi'ote  that,  typed  it  myself. 

Mr.  Cullinan:  I  offer  this  as  our  next  in  evi- 
dence. 

(The  document  referred  to,  a  letter  dated 
June  17th,  1953,  from  Phillips  to  Church,  was 
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thereupon  received  in  evidence  and  marked  De- 
fendants' Exhibit  K.) 

Q.  (By  Mr.  Cullinan)  :  I  will  hand  you,  Mr. 
Phillips,  a  copy  of  a  letter  from  Mr.  Church  to  you 
dated  June  30th,  1953,  and  ask  you  if  you  received 
that  letter? 
A.  That  is  right,  we  received  this  letter. 
Mr.  Cullinan:  I  will  offer  this  as  our  next  ex- 
hibit. 

(Document  referred  to,  a  letter  dated  June 
30th,  1953,  from  Mr.  Church  to  Mr.  Phillips  was 
thereupon  received  in  evidence  and  marked  De- 
fendants' Exhibit  L.) 

Q.  (By  Mr.  Cullinan) :  I  will  hand  you  a  letter, 
Mr.  Phillips,  dated  July  2nd,  1953,  from  you  to  Mr. 
Church  and  ask  you  if  that  is  a  letter  you  sent  to 
Mr.  Church?  [149] 

A.     I  sent  this  to  Mr.  Church,  yes,  sir. 

Mr.  Cullinan :  I  will  introduce  that,  if  I  may,  as 
our  exhibit  next  in  order. 

(The  document  referred  to,  a  letter  dated 
July  2nd,  1953,  from  Mr.  Phillips  to  Mr. 
Church,  was  thereupon  received  in  evidence  and 
marked  Defendants'  Exhibit  M.) 

Q.  (By  Mr.  Cullinan)  :  Now,  I  hand  you  a  copy 
of  a  letter  from  Mr.  Church  to  you  dated  July  8th, 
1953,  and  ask  you  if  that  is  a  letter  which  was  re- 
ceived by  you? 

A.    We  received  this  letter,  yes,  sir. 
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Mr.  Ciillinan:  I  will  introduce  this  as  our  ex- 
hibit next  in  order. 

(Document  referred  to,  a  letter  dated  July 
8th,  1953,  from  Mr.  Church  to  Mr.  Phillips,  was 
thereupon  received  in  evidence  and  marked  De- 
fendants' Exhibit  N.) 

Q.  (By  Mr.  Cullinan)  :  Mr.  Phillips,  I  hand 
you  a  letter  dated  July  14th,  1953,  from  you  to  Mr. 
Church  and  ask  you  if  that  is  a  letter  which  you 
sent  on  that  date  to  Mr.  Church  ?  A.     Yes,  sir. 

Mr.  Rothert :     I  do  not  have  a  copy.  May  I  see  it  ? 
Mr.  Cullinan:     We  will  offer  that  as  our  next  in 
order. 

(The  document  referred  to,  a  letter  dated 
July  14th,  1953,  from  Phillips  to  Church,  was 
thereupon  received  [150]  in  evidence  and 
marked  Defendants'  Exhibit  O.) 

Q.  (By  Mr.  Cullinan) :  I  will  hand  you  a  let- 
ter, Mr.  Phillips,  dated  July  28th,  1953,  from  you  to 
Mr.  Church.  A.     I  wrote  the  letter. 

Q.     That  is  your  letter  ?  A.     Yes. 

Q.  There  is  a  postscript  on  this  letter,  Mr.  Phil- 
lips. Is  that  in  your  handwriting? 

A.    Yes,  I  wrote  that. 

Mr.  Cullinan:     I  offer  that  as  our  next  exhibit. 

(The  document  referred  to,  a  letter  dated 
July  28th,  1953,  from  Mr.  Phillips  to  Mr. 
Church,  was  thereupon  received  in  evidence  and 
marked  Defendants'  Exhibit  P.) 


Wellington  Phillips,  et  al.  209 

(Testimony  of  L.  W.  Phillips.) 

Q.  (By  Mr.  Cullinan)  :  I  will  hand  you  a  letter 
dated  August  18th,  1953,  addressed  to  "Dear  John." 
That  would  be  John  Church,  would  it  not*? 

A.    That  is  right. 

Q.  It  is  dated  August  18th,  1953.  That  is  a  letter 
you  sent  on  that  date  to  Mr.  Church  ? 

A.    Yes,  sir. 

Mr.  Cullinan:     I  offer  that  as  our  next  exhibit. 

Mr.  Rothert :     May  I  see  that  one  ? 

Mr.  Cullinan :     I  offer  that  as  our  next  exhibit. 

(The  document  referred  to,  as  letter  dated 
August  18th,  1953,  from  Phillips  to  Church,  was 
thereupon  received  [151]  in  evidence  and 
marked  Defendants'  Exhibit  Q.) 

Q.  (By  Mr.  Cullinan)  :  I  will  show  you  a  letter 
of  September  3rd,  1953,  Mr.  Phillips,  from  you  to 
Mr.  Church,  with  some  photostats  attached,  and  ask 
you  first  if  that  is  a  letter  which  you  sent  to  Mr. 
Church  on  September  3rd,  1953? 

A.     That  is  right. 

Q.  And  in  it  you  enclose  copies  of  certain  con- 
tracts with  the  government?  A.     That  is  right. 

Q.     Which  are  attached  ?  A.     Yes,  sir. 

Mr.  Cullinan:  I  will  introduce  that  letter  of 
September  3rd  as  our  next  in  order. 

(The  document  referred  to,  letter  dated  Sep- 
tember 3rd,  1953,  from  Mr.  Phillips  to  Mr. 
Church,  was  thereupon  received  in  evidence  and 
marked  Defendants'  Exhibit  R.) 
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Q.  (By  Mr.  Cullinan)  :  Mr.  Phillips,  I  hand 
you  a  letter  dated  September  23rd,  1953,  addressesd 
to  Mr.  Church  signed  by  you.  That  was  a  letter  that 
you  sent  to  Mr.  Church  on  that  date  ? 

A.    Yes,  I  did. 

Mr.  Cullinan :     We  offer  this  as  our  next  in  order. 

(The  document  referred  to,  a  letter  dated 
September  23rd,  1953,  from  Phillips  to  Church, 
was  thereupon  received  in  evidence  and  marked 
Defendants'  Exhibit  S.)  [152] 

Q.  (By  Mr.  Cullinan) :  I  will  hand  you  a  letter 
dated  October  5th,  1953,  Mr.  Phillips,  from  you  to 
Mr.  Church,  and  ask  if  that  is  a  letter  you  sent  to 
Mr.  Church  on  that  date  ?  A.    Yes,  sir. 

Q.  And  that  has  certain  attachments  to  it,  copies 
of  government  awards  which  were  attached  to  the 
letter. 

A.    Yes,  open  end  contracts. 
Mr.  Cullinan:     We  will  offer  that  as  our  next  in 
order. 

(The  document  referred  to,  a  letter  dated  Oc- 
tober 5th,  1953,  was  thereupon  received  in  evi- 
dence and  marked  Defendant's  Exhibit  T.) 

Q.  (By  Mr.  Cullinan)  :  I  will  hand  you  a  letter, 
Mr.  Phillips,  to  Mr.  Church,  dated  October  23rd, 
1953,  with  a  tape  attached  to  it.  That  letter  was  sent 
by  you  to  Mr.  Church  ?  A.     I  did. 

Q.  And  the  tape  attached  is  one  that  was  affixed 
by  you  to  the  letter,  is  it  not  ?  A.     Yes,  sir. 
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Q.  The  tape  attached  relates  to  accounts  receiv- 
able, accounts  owing  to  you  at  that  time,  does  it  not  ? 

A.     The  body  of  the  letter  explains  it. 

Q.     The  body  of  the  letter  explains  it? 

A.     Yes,  sir. 

Mr.  CuUinan:     We  offer  this  as  oui'  next  exhibit. 

(Document  referred  to,  a  letter  dated  October 
23rd,  [153]  with  a  tape  attached,  from  Phillips 
to  Church,  was  thereupon  received  in  evidence 
and  marked  Defendants'  Exhibit  U.) 

Q.  (By  Mr.  Cullinan)  :  I  hand  you  a  photostat 
of  a  letter  from  Joseph  R.  Harman  to  you,  the  Wel- 
lington Phillips  Company,  dated  December  8,  1953. 

The  Court:     From  whom? 

Mr.  Cullinan:     Joseph  R.  Harman. 

Q.  Joseph  R.  Harman  is  the  attorney  for  Hunt 
Foods,  is  he  not  ?  A.     Southern  California,  yes. 

Q.  You  received  this  letter  dated  September  8th, 
1953?  A.     We  received  that. 

Mr.  Rothert:  Your  Honor,  I  am  going  to  object 
to  this  particular  letter  on  the  ground  it  is  incom- 
])(>tent,  irrelevant  and  immaterial.  It  is  from  an  at- 
torney representing  Hunt  Foods  and  is  about  the 
trade  acceptances,  which  it  is,  of  course,  admitted 
were  executed  and  not  fully  paid. 

Mr.  Cullinan :  The  purpose  of  this  letter,  if  your 
Honor  please,  is  this :  It  will  be  shown  from  subse- 
quent correspondence  that  after  an  attorney  wrote 
to  Mr.  Phillips  is  when  he  starts  claiming  a  contract 
in  1954. 


212  Hunt  Foods,  Inc.,  etc.  vs. 

(Testimony  of  L.  W.  Phillips.) 

Mr.  Rothert:  Except  for  a  letter  in  March  or 
April,  1953. 

Mr.  Cullinan :  These  are  two  or  three  letters  that 
are  coming  in.  [154] 

The  Court:  Let  me  see  it.  Well,  all  of  these  let- 
ters are  in  the  nature  of  an  account  that  is  owing.  I 
will  overrule  the  objection. 

(The  photostat  of  letter  from  Harman  to 
Phillips  dated  December  8th,  1953,  was  there- 
upon received  in  evidence  and  marked  Defend- 
ants'Exhibit  V.) 

Q.  (By  Mr.  Cullinan) :  I  will  hand  you  a  letter 
dated  January  6,  1954,  from  the  same  Mr.  Harman 
to  you  and  ask  you  if  you  received  that  letter? 

A.    Yes,  sir. 

Mr.  Cullinan :  I  will  introduce  this  as  our  next  in 
order. 

Mr.  Rothert :  I  would  like  to  make  the  same  ob- 
jection as  I  made  to  the  letter  that  is  now  Defend- 
ants' Exhibit  V,  on  the  grounds  it  is  merely  a  letter 
for  collection  by  an  attorney  for  Hunt  Foods. 

The  Court:  Well,  it  is  a  similar  letter.  I  don't 
know  the  importance  of  it,  but  lot  it  be  marked. 

(The  document  referred  to,  a  letter  dated 
January  6,  1954,  from  Harman  to  Phillips,  was 
thereupon  received  in  evidence  and  marked  De- 
fendants' Exhibit  W.) 

Q.  (By  Mr.  Cullinan)  :  Mr.  Phillips,  I  hand 
you  a  photostat  of  a  letter  from  you  to  Mr.  Harman 
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dated  January  15th,  1953,  with  a  correction  to  1954. 

A.     1954  is  correct. 

Q.  This  copy  was  given  to  me  by  your  counsel. 
Did  you  write  [155]  such  a  letter  to  Mr.  Harman  on 
January  15th,  1954?  A.     Yes,  sir. 

Q.     And  that  letters  refers  to 

May  I  see  it —  to  his  letter  of  December  8th,  1953. 

(The  document  referred  to,  a  letter  from  Mr. 
Phillips  to  Mr.  Harman  dated  January  15,  1953, 
w^as  thereupon  received  in  evidence  and  marked 
Defendants'  Exhibit  X.) 

Q.  (By  Mr.  Cullinan) :  I  hand  you  a  letter 
dated  March  2nd,  1954,  signed  by  you  and  addressed 
to  Harman  and  Herlands,  that  is,  Mr.  Joseph  Har- 
man, and  ask  you  if  that  is  a  letter  which  you  sent 
to  them  on  March  2nd,  1954  ?  A.     Yes,  sir. 

(The  document  referred  to,  a  letter  dated 
March  2nd,  1954,  from  Mr.  Phillips  to  Mr.  Har- 
man, was  thereupon  received  in  evidence  and 
marked  Defendants'  Exhibit  Y.) 

Q.  (By  Mr.  Cullinan)  :  I  will  hand  you  a  letter 
dated  March  5th,  1954,  from  Mr.  Church  to  you,  and 
with  a  footnote  on  it  to  Mr.  Church  with  your  name 
typed  in.  Is  that  a  letter  w^hicli  you  received  from 
Mr.  Church  ?  A.    Yes,  sir. 

Q.  And  that  footnote  was  typed  by  you  and  the 
letter  sent  back  to  Mr.  Church '?  A.     Yes. 

Mr.  Cullinan:  I  will  offer  that  as  our  exhibit 
next  in  order. 
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(The  document  referred  to,  being  a  letter 
dated  [156]  March  5,  1954,  from  Mr.  Church  to 
Mr.  Phillips,  was  thereupon  received  in  evi- 
dence and  marked  Defendants'  Exhibit  Z.) 

Q.  (By  Mr.  Cullinan) :  I  will  hand  you  a  letter 
dated  April  15th,  1954,  Mr.  Phillips,  addressed  to 
Mr.  Church,  and  ask  you  if  that  is  a  letter  which  you 
wrote  to  Mr.  Church  ?  A.    Yes,  sir. 

Mr.  Rothert:     What  is  that  date? 

Mr.  Cullinan :     April  15th,  1954. 

(The  document  referred  to,  a  letter  dated 
April  15th,  1954,  from  Phillips  to  Church,  was 
thereupon  received  in  evidence  and  marked  De- 
fendants' Exhibit  AA.) 

Q.  (By  Mr.  Cullinan)  :  I  will  hand  you  a  copy 
of  a  letter  dated  April  20th,  1954,  from  Mr.  Church 
to  you,  and  ask  you  if  you  received  that  letter  ? 

A.    Yes,  sir. 

Mr.  Cullinan:  I  will  introduce  that  as  our  ex- 
hibit next  in  order. 

(Document  referred  to,  a  letter  dated  April 
20,  1954,  from  Mr.  Church  to  Mr.  Phillips,  was 
thereupon  received  in  evidence  and  marked  De- 
fendants' Exhibit  AB.)  [157] 

Q.  (By  Mr.  Cullinan) :  I  hand  you  a  letter 
dated  April  23,  1954,  from  you  to  Mr.  Church  and 
ask  you  if  you  sent  that  letter.  A.     Yes,  sir. 
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(Letter  of  April  23,  1954,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AC.) 

Q.  (By  Mr.  Cullinan)  :  I  hand  you  a  copy  of  a 
letter  dated  April  30,  1954,  from  Mr.  Church  to  you 
and  ask  you  if  you  received  that  letter. 

A.    Yes,  sir. 

(Letter  of  April  30,  1954,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AD.) 

Q.  (By  Mr.  Cullinan)  :  I  hand  you  a  copy  of  a 
letter  dated  June  17,  1954,  from  Mr.  Church  to  you 
and  ask  you  if  you  received  that  letter. 

A.    Yes,  sir. 

Mr.  Eothert:     I  don't  have  that  one. 

The  Court :     What  was  that  one  ? 

Mr.  Cullinan:  That  is  June  17,  1954.  I  will  in- 
troduce that  as  our  next  exhibit. 

(Letter  of  June  17,  1954,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AE.)  [158] 

Q.  (By  Mr.  Cullinan) :  I  hand  you  a  letter 
dated  July  10 — there  is  no  year  on  it ;  it  has  a  July 
'54  receipt,  addressed  from  you  to  Mr.  Church,  and 
ask  you  if  that  is  a  letter  which  you  sent  to  Mr. 
Church  on  July  10th,  1954.  A.     Yes,  sir. 

Mr.  Rothert :  May  I  see  that  one  before  you  offer 
it? 
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Mr.  CuUinan:  I  offer  the  letter  of  July  10th, 
1954. 

(Letter  of  July  10,  1954,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AF.) 

Q.  (By  Mr.  Cullinan) :  I  hand  you  a  letter  of 
July  15,  1954,  from  Mr.  Church  to  you  and  ask  you 
if  you  received  that  letter.  A.    Yes,  sir, 

Mr.  Rothert:     May  I  see  that? 

Mr.  Cullinan :     I  offer  that  as  our  next  exhibit. 

(Letter  of  July  15,  1954,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AG.) 

Q.  (By  Mr.  Cullinan) :  I  hand  you  a  letter 
dated  July  20,  1954,  from  you  to  Mr.  Church  and 
ask  you  if  you  sent  that  letter.  A.     Yes,  sir. 

Mr.  Rothert :     May  I  see  that  before  you  offer  it '? 

(Private  discussion  between  counsel.) 

Mr.  Cullinan:  I  am  not  offering  the  letter  just 
referred  [159]  to  at  this  time,  your  Honor.  j 

Q.     I  show  you  a  copy  of  a  letter  from  Mr.  Church 
to  you,  Mr.  Phillips,  dated  July  29,  1954,  and  ask 
you  if  you  received  that  from  Mr.  Church. 
A.    Yes,  sir. 

Mr.  Cullinan:  I  wiU  offer  that  as  our  next  ex- 
hibit. 

(Letter  of  July  29,  1954,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AH.) 
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Q.  (By  Mr.  Cullinan) :  I  hand  you  a  letter 
dated  August  3,  1954,  from  you  to  Mr.  Church  and 
ask  you  if  that  letter  was  sent  by  you  to  Mr.  Church. 

A.     Yes,  sir. 

Q.    And  the  footnote 

A.     Is  my  writing. 

Q.     Is  your  writing?  A.     Yes,  sir. 

(Letter  of  August  3,  1954,  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant 's  Ex- 
hibit AI.) 

Mr.  Cullinan :  And  I  hand  you  a  copy  of  a  letter 
dated  August  9,  1954,  from  Mr.  Church  to  you  and 
ask  you  if  that  was  received. 

A.    Yes,  sir,  we  received  that. 

(Letter  of  August  9,  1954,  was  thereupon  re- 
ceived [160]  in  evidence  and  marked  Defend- 
ant's Exhibit  AJ.) 

Q.  (By  Mr.  Cullinan) :  I  hand  you  a  letter 
dated  September  9,  1954,  from  you  to  Hunt  Foods, 
attention  Mr.  Church,  and  ask  you  if  you  sent  that 
letter.  A.    Yes,  sir. 

Q.  And  the  footnote  on  that  letter  is  in  your 
handwriting  ?  A.     Yes,  sir. 

Mr.  Rothert :    May  I  see  that  one  ? 

Mr.  Cullinan:  I  offer  the  letter  of  September 
9th,  your  Honor,  as  Defendant's  next  in  order. 

(Whereupon,  letter  of  September  9,  1954,  was 
received  in  evidence  and  marked  Defendant's 
Exhibit  AK.) 
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Q.  (By  Mr.  Cullinan) :  I  show  you  a  letter 
dated  Sei3tember  22,  1954,  from  you  to  Mr.  Church 
and  ask  you  if  you  sent  that  letter  to  Mr.  Church  ? 

A.    Yes,  sir. 

Mr.  Rothert :     Let  me  see  that  one. 

Mr.  Cullinan :  I  will  offer  that  letter  of  Septem- 
ber 22nd  as  our  next  exhibit  in  evidence. 

(Whereupon,  letter  of  September  22,  1954, 
was  received  in  evidence  and  marked  Defend- 
ant's Exhibit  AL.) 

Q.  (By  Mr.  Cullinan) :  Now,  Mr.  Phillips,  at 
the  time  Mr.  [161]  Steiger — you  say  it  was  just  Mr. 
Steiger  and  not  Mr.  Miller  who  advised  you  that 
Hunt 's  would  no  longer  sell  to  you  ? 

A.  The  first  notice  we  had  was  from  Mr.  Steiger, 
yes,  sir. 

Q.  And  at  that  time  you  owed  Hunt's  approxi- 
mately $27,000,  did  you  not? 

A.     Twenty-five,  I  believe. 

Q.     About  $25,000?  A.    Yes,  sir. 

Q.  And  some  of  that  indebtedness  was  for  in- 
voices that  had  been  billed  to  you  four  months  or 
more  before  that  date  ? 

A.     I  wouldn't  know  that. 

Q.    You  don't  know  that?  A.     No 

Q.  After  they  stopped  selling  to  you  during  the 
year  1953,  you  asked  representatives  of  Hunt's  did 
you  not,  whether  they  would  consider  taking  you  on 
a  supply  bulletin  basis?  A.     Yes,  sir. 
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Q.  You  made  many  requests  during  1953  to  bo 
considered  on  a  supply  bulletin  basis,  didn't  you? 

A.  Only  one,  if  I  remem])er  correctly,  in  a  let- 
ter. 

Q.  Most  of  your  dealings  with  Hunt's  after 
Aj)ril,  '53,  were  with  respect  to  how  to  pay  off  your 
indebtedness,  weren't  they? 

The  Court:  You  are  getting  into  an  argumenta- 
tive field,  counsel.  You  have  introduced  the  letters  in 
evidence. 

Q.  (By  Mr.  Cullinan)  :  Now,  Mr.  Phillips,  I 
am  referring  now  [162]  to  Plaintiff's  Exhibit  No.  6. 
You  testified  that  you  wrote  that  letter  to  Mr.  Lee 
Miller  and  that  you  mailed  it  yourself. 

Mr.  Rothert:  I  don't  think  he  could  tell  which 
letter  it  is  by  the  exhibit  number. 

Mr.  Cullinan :  Excuse  me ;  March  15, 1953,  Plain- 
tiff's Exhibit  6  (showing  document  to  witness).  You 
can  hold  that.  I  have  a  copy  of  it. 

Q.  That  letter,  Mr.  Phillips,  you  testified  you 
typed  that  yourself.  A.    Yes,  sir. 

Q.     And  you  typed  it  on  a  Sunday,  did  you  say? 

A.     That's  what  the  letter  says. 

Q.  You  don't  remember  whether  it  was  a  Sunday 
or  not  ? 

A.  It  was  a  Sunday  because  I  came  back  from  a 
trip,  and  this  is  no  doubt  on  a  Sunday. 

Q.    Where  did  you  type  this  letter  ? 

A.     In  our  of&ce. 

Q.  In  your  office.  Was  anyone  else  present  when 
you  typed  it?  A.     No. 
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Q.    And  did  you  mail  it  yourself  1 

A.  I  mailed  the  letter  at  the  post  office  here  with 
other  mail.  I  would  do  other  mail  and  bring  it  all  in 
together. 

Q.  Do  you  have  any  independent  recollection  of 
having  mailed  the  letter  March  15,  1953  ?  [163] 

A.  You  mean  an  independent  recollection  of  the 
letter  itself? 

Q.     Yes. 

A.  All  the  letters  that  I  would  have  made  up  this 
day  are  bids  that  I  would  send  in.  I  mailed  them. 

Q.  Do  you  have  a  specific  recollection  of  having 
mailed  this  particular  letter  ? 

A.  Well,  it  is  four  years  ago.  I  would  say  that  I 
couldn't  tell  you  the  minute  it  was  mailed  or  the 
hour  of  the  day,  but  when  I  come  back  from  a  trip  I 
would  answer  letters  and  in  that  bunch  of  letters  was 
this  letter. 

Q.  You  have  no  specific  recollection  of  mailing 
this  particular  letter  on  March  15,  1953? 

A.  I  would  have  no  specific  recollection  of  that 
letter  itself  exactly,  but  it  was  mailed  that  day. 

Q.  What  time  of  day  did  you  prepare  that  let- 
ter ?  A.     It  would  be  in  the  morning. 

Q.     In  the  morning  ?  A.     Yes,  sir. 

Q.  Is  there  something  that  causes  you  to  remem- 
ber it  was  in  the  morning  ? 

A.  I  would  always  go  down  in  the  morning  be- 
fore we  went  to  church  and  make  the  work  up  and 
then  go  home. 

Q.    In  this  letter  you  state  in  the  opening  para- 
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graph  that  ^'It  has  come  to  me  about  this  matter  of 
Hunt's  taking  the  line  [164]  away  from  us  and  giv- 
ing it  to  someone  e]s(i."  How  long  ])efore  this  letter 
had  you  heard  of  Hunt's  taking  the  line  away  from 
us  and  giving  it  to  someone  else? 

A.  Probably  two  weeks  before.  I  think  I  can  give 
you  the  exact  date  from  memory. 

Q.  I  hajid  you  Plaintiff's  Exhibit  No.  7,  a  let- 
ter dated  Ai)ril  15,  1953 — dated  one  month  later. 

A.     Yes,  sir. 

Q.     Let  me  read  the  first  paragraph  of  this  letter. 

Mr.  Cullinan:  This  letter,  incidentally,  your 
Honor,  is  the  same  as  Defendant's  Exhibit  H.  Our 
H  and  Plaintiff's  7  are  the  same. 

Q.  The  first  paragraph  of  the  April  15th  letter 
also  addressed  to  Lee  Miller  says : 

"During  the  past  few  weeks  in  covering  the 
different  commissaries,  word  has  come  to  us  that 
Hunt's  will  be  on  a  supply  bulletin  in  the  very 
near  future  and  that  some  other  concern  will  be 
handling  the  line." 

Now,  in  the  March  15th  letter  the  opening  para- 
graph says: 

**It  has  come  to  me  again  about  this  matter 
of  Hunt's  taking  the  line  away  from  us  and  giv- 
ing it  to  someone  else." 

On  April  15th  you  refer  to  the  "past  few  weeks" 
hearing  about  some  other  concern  handling  the  [165] 
line. 
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A.    Yes,  sir.  Do  you  want  me  to  explain  it  ? 

Q.  Does  that  mean  that  between  March  15th  and 
April  15th  you  had  heard  the  line  was  going  to  be 
taken  away  from  you  ? 

A.  I  heard  of  the  line  being  put  on  a  supply 
basis.  We  didn't  know  that  on  March  15th;  we  had 
heard  rumors  of  them  going  to  stop.  The  supply  bul- 
letin was  a  different  matter. 

Q.  It  is  your  testimony  that  prior  to  March  15th 
you  had  heard  that  the  Hunt's  line  was  going  to  be 
taken  away  from  you  *?  A.     That's  right. 

Q.  So,  therefore,  you  went  down  on  a  Sunday 
and  wrote  this  letter  to  Mr.  Lee  Miller  on  March 
15th.  A.     This  one,  yes. 

Q.  In  between  March  15th  and  April  15th  you 
didn't  write  any  letters  to  Lee  Miller? 

A.     I  have  no  record  of  it. 

Q.  Your  next  letter  is  April  15th  and  that  is  to 
Lee  Miller  ? 

A.     That  was  the  next  round,  yes,  sir. 

Q.  In  that  one  you  refer  to  hearing  that  some 
other  concern  will  be  handling  the  line. 

A.  The  supply  bulletin  is  the  matter  of  the  let- 
ter. 

Q.  Did  you  ever  get  an  answer  from  Mr.  Lee 
Miller  to  your  letter  of  March  15,  1953  ? 

A.     No,  sir. 

Q.  But  in  your  letter  of  April  15, 1953,  you  make 
no  reference  to  the  prior  letter  or  failure  to  get  an 
answer  to  that  [166]  letter.  A.     That's  right. 
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Q.  Is  there  any  reason  for  not  mentioning  this 
letter  or  Miller's  failure  to  answer  that  letter? 

A.     Yes,  sir. 

Q.  What  was  the  reason  that  in  the  April  15th 
letter  you  make  no  reference  to  this  letter  of  March 
15th  and  the  failure  to  get  an  answer  to  it  *? 

A.  I  talked  to  Mr.  Miller  on  the  telephone  about 
about  ten  days  after  I  wrote  the  letter. 

Q.  You  talked  to  Mr.  Lee  Miller  about  ten  days 
after  the  letter  of  March  15th  ? 

A.     About  that  time,  yes. 

Q.  Then  why  in  the  April  15th  letter  do  you  say 
that  "Word  has  come  to  us  that  Hunt's  will  be  on  a 
supply  bulletin  and  some  other  concern  will  be  han- 
dling the  matter'"? 

A.  When  I  wrote  the  first  letter  I  didn't  know 
anything  about  the  supply  bulletin;  I  didn't  know 
how  they  were  going  to  do  it,  whether  they  were 
going  to  take  it  away  and  have  another  jobber  or 
what  was  going  to  happen.  We  found  out  the  supply 
bulletin  was  being  made  up  on  that  second  trip  be- 
tween the  two  letters. 

Q.  In  your  telephone  conversation  with  Mr.  Mil- 
ler after  this  letter  of  March  15th,  can  you  tell  us 
what  was  said  in  that  conversation?  [167] 

A.  Generally  the  basis  of  that  letter,  what's  in 
this  letter;  I  asked  him  about  why  didn't  he  answer 
it. 

Q.     Can  you  tell  us  what  was  said  ? 

A.     No.  I  talked  for  five  minutes. 

Q.    You  talked  for  about  five  minutes? 
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A.    Yes,  sir. 

Q.  In  this  letter  of  March  15th  you  refer  in  the 
last  paragraph: 

"This  is  a  serious  matter,  Hunt's  promises  to 
us,  and  I  can 't  believe  myself  that  Hunt 's  would 
just  pull  the  plug  without  some  reason." 

But  the  next  communication  you  had  was  by  tele- 
phone with  Mr.  Miller  about  ten  days  after  that  let- 
ter? A.     I  believe  that's  right,  yes,  sir. 

Q.  You  didn't  within  the  ten  days  make  any  ef- 
fort to  get  in  touch  with  Mr.  Miller? 

A.     I  don't  remember  that. 

Q.  In  the  April  15th  letter  you  don't  make  any 
reference  to  how  long  you  expected  to  have  this 

The  Court:  Counsel,  this  takes  an  awful  long 
time  for  you  to  ask  these  questions.  I  can  read  these 
letters.  I  know  what  is  in  these  letters. 

Mr.  Cullinan:     All  right,  your  Honor. 

The  Couii: :  If  there  is  no  mention  of  it,  there  is 
no  mention  in  the  letter.  [168] 

Mr.  Cullinan :  I  wanted  to  ask  him  why  the  April 
15th  letter  does  not  discuss  the  contract  idea  as  the 
March  15th  letter  does. 

A.  We  were  trying  to  get  on  the  supply  bulletin ; 
that  was  the  basis  of  that  letter. 

The  Court:  I  wouldn't  be  interested  anyhow  in 
the  reasons  that  any  witness  gives  as  to  why  he  did 
something.  It  is  argumentative,  unless  there  is  some 
factual  matter  involved.  It  is  a  dangerous  question 
to  ask  any  witness  why  he  did  so. 


Wellington  Phillips,  et  at.  225 

(Testimony  of  ]j.  W.  Phillips.) 

Q.  (By  Mr.  Ciillinan)  :  You  wanted  to  get  on 
the  supply  bulletin  for  Hunt's? 

A.  That  is  what  we  thought  we  would  have  to  do 
if  they  was  going  to  take  it  away  from  us.  We  were 
trying  to  do  that,  too. 

Q.     You  were  content  to — I  will  withdraw  that. 

Mr.  Phillips,  some  times  you  mismailed  mail  to 
Hunt's,  did  you  not?  Sometimes  you  did  mismail 
mail  to  Hunt's?  A.     Well,  I  don't  know. 

Q.  Well,  let  me  show  you  our  Exhibit  S,  for  ex- 
ample. On  Exhibit  S  you  say: 

''I  am  also  attaching  a  duplicate  check  for 
$750  covering  the  one  we  apparently  mismailed 
last  week." 

There  was  a  check  for  $750  which  you  mismailed  to 
Hunt's? 

A.  Either  didn't  make  it  or  aj^parently  mis- 
mailed it.  They  didn't  get  it.  [169] 

Mr.  Cullinan :  Does  your  Honor  wish  to  take  the 
noon  recess  ? 

The  Court:  How  much  more  have  yofi  got  of 
this  ? 

Mr.  Cullinan:  Well,  I  have  a  good  deal  more 
with  this  witness  on  other  phases. 

The  Court:  We  will  take  a  recess  imtil  2:15, 
then. 

(Whereupon,  a  recess  was  taken  until  2:15 
p.m.  this  date.)  [169A] 
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November  29,  1955,  at  2 :15  P.M. 

L.  W.  PHILLIPS 

resumed  the  stand. 

Cross-Examination 
(Continued) 
By  Mr.  Cullinan : 

Q.  Mr.  Phillips,  referring  to  Exhibit  Y,  which  is 
the  letter  of  March  2nd,  1954,  in  the  last  paragraph 
there  there  is  a  statement  that  "such  treatment 
would  make  anyone  want  to  pay  their  bill  regardless 
of  the  fact  that  they  took  the  account  away  from  us 
with  a  written  contract  in  our  hands  at  the  time." 

What  were  you  referring  to  when  you  referred  to 
the  written  contract? 

A.  A  written — which  I  thought  was  a  written 
contract,  an  agreement,  I  should  have  said,  that  Mr. 
Flynn  sent  to  the  Army  and  Navy  Purchasing 
Offices. 

Q.  You  are  speaking  then  of  the  bulletin  which 
is  Exhibit  3?  A.     That's  right,  sir. 

Q.  That  is  the  written  contract  that  you  referred 
to  in  that  letter?  A.     That's  the  paper  there. 

Q.  That  bulletin  represented  the  arrangements 
between  you  and  Hunt  Foods — the  bulletin  repre- 
sented that?  A.     Except  the  time  element. 

Q.  Now  your  letter.  Exhibit  Y,  was  March  2nd. 
Now  Exhibit  Z,  which  is  Mr.  Church's  letter,  is  the 
one — a  letter  from  [170]  Church  to  you  dated  March 
5th  is  the  one  saying  that  he  has  been  trying  to  get 
you  on  the  phone.  "Please  call  me  Monday  so  we  can 
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discuss  your  letter  of  the  2nd."  Then  your  footnote 
explains  that  you  tried  to  reach  him  by  telephone 
and  couldn't  do  so.  That  is  true:  you  tried  to  reach 
Mr.  Church  on  Saturday  at  Hunt's? 

A.     If  I  said  in  the  letter,  I  did. 

Q.  The  letter  says  you  will  be  down  either  Fri- 
day or  Monday,  February  12th  or  15th.  This  is  dated 
March,  so  I  assume  that  is  a  typoi^raphical  error. 

A.     That's  right;  it  should  have  been  March. 

Q.  March  12th  or  15th.  Did  you  go  down  shortly 
thereafter  to  see  Mr.  Church  about  this  letter'? 

A.  If  I  told  him  I  did,  I  did.  I  would  have  to 
check  my  plane  tickets. 

Q.  Let  me  show  you  Exhibit  8 A,  which  is  your 
letter  to  Mr.  Church  dated  April  15,  1954,  which 
starts  off,  "I  didn't  get  in  in  time  Friday  p.m.  to 
see  you."  Does  that  refresh  your  recollection  as  to 
whether  you  got  down  to  see  him  between  March 
5th  and  April  15th? 

A.  I  wouldn't  know;  I  would  have  to  check  my 
plane  tickets. 

The  Court:  This  is  in  1954  you  are  talking 
about? 

Mr.  Cullinan :     This  is  after 

The  Court:     This  is  in  1954? 

Mr.  Cullinan :    Yes,  your  Honor.  [171] 

The  Court:  I  don't  see  much  materiality  to  all 
this. 

Mr.  Cullinan :  The  materiality  is,  if  your  Honor 
please,  we  are  going  to  show  by  some  other  letters 
that  when  he  mentions  contract  in  a  letter  then  he 
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can't  reach  us  to  talk  about  it,  when  we  say,  "We 
want  to  talk  to  you  about  this  contract  you  claim," 
and  he  doesn't  come  down. 

The  Court :  What  is  the  importance  of  all  that  ■? 
There  is  nothing  that  happened  afterwards  that  will 
make  any  difference  as  to  what  arrangement  there 
was  made.  It  was  either  made  or  it  wasn't. 

Mr.  Cullinan :  But  the  conduct  of  the  parties  will 
show  whether  there  was  or  wasn't  a  contract. 

The  Court:  Well,  there  was  some  arrangement; 
it  is  just  a  question  of  what  the  nature  of  the  ar- 
rangement was.  The  conduct  of  the  parties  at  the 
time  and  during  the  performance  of  an  enterprise  is 
of  course  very  important  to  determine  what  the 
parties  meant  by  their  contract,  but  afterwards  it 
makes  no  difference.  I  am  never  impressed  in  any 
case  by  what  the  lawyers  or  even  the  parties  argue 
about  afterwards,  because  that  is  after  the  event, 
and  the  only  way  you  can  determine  what  happened 
is  what  happened  at  the  time. 

Mr.  Rothert :     Unless  there  is  some  admission. 

The  Court :  I  don't  attach  very  much  importance 
to  this  business  about  whether  they  had  meetings  or 
they  didn't  have  meetings  afterwards.  It  is  a  lot  of 
data  that  doesn't  seem  [172]  to  me  to  have  any  great 
importance  in  the  matter,  except  what  inferences 
will  follow  from  the  discussions  about  the  amount  of 
money  owing,  and  so  forth. 

Mr.  Cullinan:     Let  me  say 

The  Court:  I'm  just  trying  to  see  whether  we 
can't  in  some  way  shorten  this  proceeding.  It  seems 
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to  mc  to  be  unduly  long,  because  all  that  is  involved 
is  what  is  the  nature  of  the  arrangement  that  was 
made  so  far  as  the  question  of  liability  is  concerned. 

Mr.  Rothert:     Yes. 

The  Court :  What  was  the  nature  of  the  arrange- 
ment that  was  made  ?  That  is  all.  No  matter  what  the 
parties  may  have  said  about  it  afterwards,  unless  it 
is  in  the  nature  of  an  admission  against  interest, 
wouldn't  make  any  difference,  I  wouldn't  think,  un- 
less you  have  some  particular  point  in  mind. 

Mr.  Cullinan :  I  had  this  point,  your  Honor :  just 
that  he  didn  't  claim  a  contract  until  a  year  after  the 
termination,  and  even  then  when  he  did 

The  Court:  That  isn't  exactly  what  you  want  to 
say.  What  you  are  trying  to  say,  I  think,  is  that  he 
didn't  claim  the  specific  contract  that  is  being  sued 
on. 

Mr.  Rothert :     That 's  right. 

The  Court:     That  is,  in  any  writing,  he  didn't. 

:dr.  Cullinan:     Yes.  [173] 

Mr.  Rothert:  Except  his  letter  of  March  15th, 
1953, 1  think  that  is  the  date,  or  April  13th ;  T  forget 
which  one  it  was. 

Q.  (By  Mr.  Cullinan)  :  Let  me  show  you,  Mr. 
Phillips,  just  to  shorten  this  up.  Exhibit  AC,  a  let- 
ter of  April  27, 1954,  wherein  you  state  in  the  middle 
of  the  next  to  the  last  paragraph  that  "we  certainly 
w^ould  have  never  thought  of  upsetting  a  profitable 
business  unless  past  records  show  and  statements 
made  by  your  sales  people  that  we  could  have  the 
Hunt  line  as  long  as  we  did  a  job." 
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Was  that  the  understanding :  that  you  would  have 
it  as  long  as  you  did  a  job  ? 

A.  The  understanding  is  according  to  my  testi- 
mony; and  if  we  didn't  do  a  job,  of  course,  we  would 
have  no  reason  for  it  any^vay. 

Q.    You  don't  mention  a  ten-year  basis  here? 

A.     No.  May  I  ask  you  who  I  wrote  that  letter  to  ? 

Q.     Yes.  A.     Who  did  I  write  it  to? 

Q.  Yoiu'  letter  to  Mr.  Church  dated  April  27, 
1954. 

A.  Well,  the  parties  that  I  talked  to  were  either 
not  with  the  company  or  had  quit.  Church  didn't 
have  anything  to  do  with  it. 

Q.  You  did  have  discussions  with  Mr.  Church  on 
occasions  after  the  termination,  didn't  you?  [174] 

A.    Yes,  sir. 

Q.     Dow^l  there  at  Fullerton?  A.     Yes,  sir. 

Q.  And  in  any  of  those  discussions — well,  first,  in 
each  of  those  discussions  Mr.  Church  was  talking  to 
you  about  how  you  were  going  to  liquidate  the 
amount  owed  to  Hunt  ?  A.     Yes,  sir. 

Q.  In  any  of  those  discussions  with  Mr.  Church 
did  you  bring  up  the  subject  of  any  damages  that 
you  claimed  that  you  might  have  against  Hunt 
Foods  ?  A.    Yes. 

Q.  You  did  bring  up  the  question  of  the  amount 
of  damages  or  a  cause  of  action  for  damages  against 
Hunt  for  termination  ? 

A.  I  mentioned  to  Mr.  Church  the  fact  that  we 
felt  it  was  wi'ong  and  that  we  had  been  damaged.  I 
never  threatened  Mr.  Church  with  a  suit. 
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Q.  But  you  did  discuss  with  him  while  you  were 
discussing  the  amounts  owed  to  Hunt's,  you  did  dis- 
cuss with  him  the  fact  that  you  thought  had  a  claim 
for  damages  against  Hunt  Foods? 

A.  I  thought  we  had  been  damaged;  I  never 
mentioned  anything  about  a  legal  matter  at  all. 

Q.  You  thought  you  had  been  damaged  because 
of  the  termination  of  this  arrangement  ? 

A.     Yes,  sir.  [175] 

Q.  And  that  was  some  time  shortly  after  the 
termination,  would  you  say? 

A.  It  was  on  most  every  trip  that  I  saw  him,  and 
I  made  it  a  practice  to  go  down  once  every  couple  of 
months  and  go  over  our  account  with  him  and  try 
to  pay  what  we  could,  and  on  every  occasion  I  men- 
tioned the  fact. 

Q.  You  went  down  in  May  of  1953,  didn't  you, 
to  see  Mr.  Church  ? 

A.  Well,  I  would  have  to  check  my  plane  fares 
or  the  correspondence. 

Q.  The  termination  was  in  the  latter  part  (^f 
April  ?  A.     Yes. 

Q.  Did  you  go  down  to  see  Mr.  Church  within 
four  weeks  after  that,  would  you  say  ? 

A.  I  believe  I  did.  I  again  w^ould  have  to  chock 
my  plane  fares  that  I  make  out,  or  the  correspond- 
ence ;  I  am  not  able  to  say  now\ 

The  Court :     Church  was  down  south  ? 

Mr.  Rothert:     Yes. 

Mr.  CuUinan :     Mr.  Church  was  at  Fullerton,  yes. 

Q.     As  a  result  of  these  conferences  with   Mr. 
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Church  the  establishment  of  the  trade  acceptances 

was  worked  out?  A.     Yes,  sir. 

Q.  Going  back  for  just  a  moment.  At  the  time 
that  the  arrangement  was  worked  out  initially  with 
Hunt's  back  in  '51,  [176]  was  there  any  discussion 
with  anyone  in  Hunt's  as  to  what  would  happen  in 
the  event  that  you  were  to  die  and  who  would  carry 
on  if  you  were  to  die  ?  A.     No  discussion. 

Q.  Was  there  any  minimum  number  of  pur- 
chases that  was  established ;  that  you  would  have  to 
purchase  any  minimum  amount  of  canned  goods  ? 

A.     None. 

Q.  You  were  not  required  to  purchase  any  par- 
ticular number  of  canned  goods'?  A.     No,  sir. 

Q.  In  February  of  1953,  you  suffered  a  fire  loss, 
didn't  you,  in  your  warehouse? 

A.     We  suffered  a  fire,  yes,  sir. 

Q.  And  a  good  deal  of  your  inventory  was 
burned  up  in  that  fire  ? 

A.    Yes,  sir,  but  covered  by  insurance,  most  of  it. 

Q.    But  you  didn't  recover  the  whole  amount?      | 

A.     No. 

Q.     In  insurance?  A.     No. 

Q.  In  fact,  you  suffered  about  a  $10,000  loss  in 
that  fire  in  inventory,  didn't  you? 

A.  With  the  inventory  and  loss  of  profits  and 
volume  in  business — I  couldn  't  estimate ;  the  auditor 
would  have  to  do  [177]  that  for  me. 

Q.  Can  you  tell  us  how  much  insurance  you  re- 
covered? A.     Api^roximately  $19,000. 
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Q.  What  was  the  name  of  that  insurance  com- 
pany? A.     I  don't  remember  that. 

Q.  This  fire  loss  cut  down  the  efficiency  of  your 
doing  business,  didn't  it? 

A.     Let  me 

You  are  talking  about  the  selling — the  operation 
of  selling? 

Q.    Well,  the  operation  of  your  business. 

A.  It  would  cut  down  the  carrying  on  of  other 
than  selling  if  we  had  any,  but  we  didn't  have  but 
very  little ;  it  wouldn  't  hurt  us  any. 

Q.     It  put  a  crimp  in  your  business,  didn't  it? 

A.  I  wouldn't  say  it  did.  You  mean  it  hurt  our 
business  volume  or  the  way  we  were  doing  business  ? 

Q.  Yes;  it  prevented  you  from  making  profits 
that  you  might  otherwise  make  in  the  business  ? 

A.  Well,  not  as  far  as  Hunt  was  concerned,  be- 
cause we  just  kept  selling  and  they  delivered. 

Q.  Well,  I  am  just  asking  you  about  your  profits 
in  your  business  in  '53.  This  fire  affected  the  profits 
in  your  business,  didn't  it? 

A.     Probably  some.  [178] 

Q.  As  a  matter  of  fact  in  Exhibits  I,  J  and  M 
you  so  reported  to  Hunt 's,  didn  't  you  ? 

A.     We  did  what? 

Mr.  Rothert :  I  will  ask  that  the  witness  be  shown 
the  exhibits.  The  exhibits  speak  for  themselves.  Ex- 
hibits I,  J  andM? 

Mr.  CuUinan:     Yes. 

Mr.  Rothert:  Can  you  tell  me  what  dates  those 
are? 

Mr.  Cullinan :     June  1st,  '53. 
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Q.  In  the  middle  paragraph  of  that  letter  you 
refer  to  Mr.  Liholm's  withdrawal  of  a  sum  of  money. 

A.     Yes,  sir. 

Q.  "And  that  coupled  with  the  fire  plus  the  fact 
that  Hunt's  suddenly  took  the  account  away  from  us 
after  working  at  it  for  a  period  of  two  years  and 
letting  our  other  business  go  down,  we  found  our- 
selves without  a  volume  to  speak  of  up  to  a  few 
weeks  ago." 

So  the  fire  had  an  effect  on  your  business  ? 

A.  No ;  the  volume  to  speak  of  in  that  letter  up 
to  a  few  weeks  ago  was  the  business  we  didn't  have 
when  Hunt's  quit,  I  suppose,  or  something  there. 
The  fire  of  course  affected  it  a  little  bit  but  nothing 
of  consequence.  We  still  operated;  we  still  sold  mer- 
chandise, gj 

Q.     I  will  leave  that  for  a  moment. 

Now,  Mr.  Liholm,  who  is  one  of  the  plaintiffs  in 
this  [179]  action,  withdrew  $5,000  of  partnership 
funds  in  May  of  1953 '^  A.    Yes,  sir. 

Q.  And  that  withdrawal  was  a  surprise  to  you, 
wasn't  it?  I 

Mr.  Eothert:  Your  Honor,  I  think  this  is  in- 
competent, irrelevant  and  immaterial  and  beyond  the 
scope  of  the  direct.  ■ 

The  Court:     I  don't  see — 

Mr.  Cullinan :  If  your  Honor  please,  he  has  testi- 
fied that  his  business  went  down  in  1953  after  the 
termination.  He  testified  that  that  was  because  he  no 
longer  had  the  Hunt  account.  Now,  we  want  to  show 
that  during  '53  he  had  a  fire  which  caused  some 
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$10,000  worth  of  damage  to  the  business,  and  Mr. 

Liholm   surreptitiously  withdrew   $5,000   from   the 

partnership  funds,  none  of  which  has  been  repaid, 

and  in  some  of  tlie  exhibits  here  he  states  that  that 

withdrawal  of  $5,000  put  him  in  an  embarrassing 

position. 

The  Court :  Assuming  that  is  true,  what  has  that 
go  to  do  with  this  case  *?  [180] 

Mr.  Cullinan:  Well,  it  bears  on  if  he  suffered 
any  loss  in  1953  after  the  termination,  what  was  the 
cause  of  the  loss?  Was  it  because  of  losing  the  Hunt 
account?  Because  of  the  fire? 

The  Court:  You  mean  on  the  question  of  dam- 
ages ?  Is  that  what  you  are  speaking  of  ? 

Mr.  Rothert :  I  suppose  it  would  relate  to  that,  if 
anything. 

Mr.  Cullinan:  Yes,  that  is  what  it  relates  to.  If 
there  were  any  damages  in  1953  it  was  because  of  the 
termination  of  the  Hunt  arrangement. 

The  Court:  I  thought  you  were  going  to  reserve 
that  until  the  damage  testimony  was  put  in. 

Mr.  Rothert :  It  is  in  the  letters  and  I  can  under- 
stand  

Mr.  Cullinan:  That  is  right,  your  Honor.  That 
should  come  under  the  head  of  damages. 

The  Court:  I  think  probably  I  made  a  mistake 
in  not  requiring  Counsel  to  finish  the  direct  exami- 
nation first,  because  this  is  becoming  quite  lengthy. 
However,  we  will  do  the  best  we  can. 

Q.  (By  Mr.  Cullinan)  :  Mr.  Phillips,  in  para- 
graph 5  of  your  complaint  you  inform  the  defendant 
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that  you  were  going  to  release  certain  capital  funds 
once  you  took  over  the  Hunt  arrangement.  Can  you 
tell  us  when  and  who  you  told  that  you  were  going  to 
release  this  $10,000  of  capital  funds?  [181] 

A.     Do  I  remember  who  I  told  ? 

Q.     Yes.  A.    What  did  you  say? 

Q.  The  complaint,  paragraph  5,  says  at  the  time 
you  entered  into  this  arrangement  with  Hunt's,  that 
you  informed  them  that  you  were  going  to  release 
certain  capital  funds  from  your  business,  withdraw 
it.  To  whom  did  you  say  that  you  were  going  to  re- 
lease such  capital  funds  ? 

A.  Well,  that  would  be  in  my  original  story  to 
Mr.  Flynn  probably  is  what  that  applies  to.  Capital 
funds  or  credit  arrangements  that  we  had  with 
Overseas  so  they  could  use  the  money  for  something 
else. 

Q.  You  testified  that  you  told  Mr.  Flynn  that 
you  were  going  to  withdraw  some  capital  funds  from 
your  business. 

A.  I  probably  told  Mr.  Flynn,  of  which  we  have 
testified  to  previous  to  this  time,  that  we  probably 
wouldn't  need  the  capital  funds,  that  we  had  ar- 
rangements to  get  under  this  arrangement;  if  we 
lowered  our  business,  we  would  not  need  the  capital. 

Q.  But  you  did  not  tell  Mr.  Flynn  that  you  were 
going  to  release  certain  capital  funds  ? 

A.     No  specific  amount,  I  don't  believe. 

Q.  What  amount  of  capital  funds  did  you  plan 
to  release  at  that  time  ?  Any  ? 

A.    We  couldn't  tell.  [182] 
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Q.  Did  you  release  any  of  your  capital  funds 
during  the  time  of  your  arrangement  with  Hunt's'? 

A.    Yes. 

Q.     How  much  *? 

A.  The  record  shows,  I  believe,  $12,000  from  late 
1952  to  early  1953. 

Q.  Your  complaint  alleges  $10,000.  Are  you  cor- 
recting that  to  $12,000? 

A.     The  record  shows  we  were  probably  wrong 

Q.     To  whom  did  you  release  these  capital  funds  ? 

A.     Overseas  Finance  and  Trading. 

Q.     That  is  your  limited  partner? 

A.    Yes,  sir. 

Q.  Did  you  give  back  to  Overseas  $10,000  of  the 
capital  they  placed  in  the  business? 

A.  We  gave  them  $10,000  worth  of  stuff.  I  don't 
know  how  it  was  applied.  We  gave  them  back  $10,- 
000  over  a  period  of  six  months. 

Q.     Was  that  paid  for  by  check? 

A.     Yes,  sir,  in  small  amounts. 

Q.     A  series  of  checks?  A.     Yes,  sir. 

Q.     Have  you  located  those  checks  ?  A.     No. 

Q.  Isn't  it  a  fact  that  the  $10,000  or  $12,000  was 
a  loan  [183]  from  you  to  Overseas? 

A.  I  posted  it  that  way  in  our  books,  in  our 
checks. 

Q.  Your  books  show  that  this  $10,000  or  $12,000, 
whichever  it  is,  was  a  loan  to  Overseas  ? 

A.  I  put  in  on  the  check.  Each  one  I  paid  I 
would  say  a  loan,  and  I  did  that  for  reasons 

Q.     We  will   get  to   that  in   a   moment.   I   just 
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wanted  to  establish  the  fact  that  it  is  carried  on 

your  books  as  a  loan  to  Overseas. 

A.  I  don't  know  about  being  carried  on  our 
books.  I  am  only  saying  what  was  on  the  check. 

Q.    You  drew  the  check? 

A.    A  girl  wrote  them,  I  signed  them. 

Q.  Those  were  delivered  to  Overseas,  your  lim- 
ited partner  ?  A.     That  is  right. 

Q.     And  those  checks  were  marked  "Loan"? 

A.     I  believe  most  of  them  were,  yes. 

Q.  At  the  time  that  you  made  these  loans  to 
Overseas,  was  the  particular  amount  of  money 
needed  in  your  business  to  carry  out  your  obliga- 
tions under  the  Hunt  arrangement? 

A.  The  money  that  we  had — the  $10,000  was  the 
capital  anyway.  You  know  really  it  was  in  the  capi- 
tal investment  stage,  and  our  business  was  better 
at  the  end  of  1952  when  we  started  this,  and  looked 
pretty  good  for  1953,  that  is  why  I  released  the 
money.  [184] 

Q.  I  thought  you  said  the  money  was  released 
starting  early  in  1952.  A.     Late  1952. 

Q.    Late  1952?  A.     Late  1952. 

Q.     Late  1952?  A.     Yes,  sir. 

Q.  And  over  what  period  of  time  did  that  re- 
lease of  money  to  Overseas  take  place? 

A.     I  would  have  to  see  the  record. 

Q.  During  your  time  with  Hunt's,  your  other 
business — you  have  already  testified  but  I  forget 
what  the  answer  is — was  that  a  brokerage  type  of 
business  chiefly? 
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A.  No,  our  present  business,  when  we  had 
Hunt's,  other  than  Hunt's  was  bidding  in  volume. 

Q.     Bidding.  A.     Yes,  sir. 

Q.  In  the  bidding  business  do  you  get  commis- 
sions 1 

A.  No,  we  accrue  our  profits  for  buying  and 
selling. 

Q.     Commission  earning  on  brokerage? 

A.     Yes,  sir. 

Q.  Did  your  brokerage  business  increase?  Did 
you  add  to  your  brokerage  business  during  the  year 
1952  when  you  were  on  the  Hunt  arrangement? 

A.  I  would  have  to  look  at  the  books  and  see. 
During  that  [185]  year  we  hired  a  fellow,  I  believe, 
to  sell,  handle  the  brokerage  end  of  our  business — 
in  other  words,  do  the  selling.  I  wouldn't  be  able  to 
say  it  increased  or  what  happened  to  it.  I  didn't 
pay  much  attention  to  it. 

Q.  Isn't  it  a  fact  in  the  year  1952  your  broker- 
age income  increased  substantially  over  previous 
years  ? 

A.  The  previous  year  we  wouldn't  have  any. 
Very  little.  So  anything  would  have  been  an  in- 
crease. 

Q.  At  the  time  you  took  on  the  Hunt  account,  as 
I  understand  your  testimony,  you  planned  that  you 
would  have  to  sell  some  items  below  cost  to  you  ? 

A.  Depends  on  how  the  statement  ''below  cost" 
is  meant.  Do  you  mean  below  our  dollar  cost? 

Q.    Well,  below  the  cost. 

A.     Of  doins:  business? 
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Q.     Below  the  cost  of  the  goods  to  you. 

A.  Well,  that  is  below  the  cost  of  his  doing  busi- 
ness, and  in  rare  instances  we  sold  merchandise  a 
fraction  under  cost  because  it  may  go  up  from  the 
time  I  took  the  order  to  the  time  Hunt  gave  us  an- 
other price  list.  It  may  have  advanced  a  few  cents 
a  case.  It  may  show  a  30  or  40  cent  loss  on  that 
item.  That  was  beyond  our  control.  The  cost  factor 
we  talk  about  is  the  cost  of  doing  business,  selling. 

Q.  On  occasions  you  sold  below  that  cost  in  order 
to  get  the  goods  on  the  shelves  of  the  commis- 
saries? [186] 

A.  No,  not  in  order  to  get  the  goods  on  the 
shelves,  of  the  commissary  stores.  We  would  send 
them  a  list,  and  it  was  possible,  we  found  in  look- 
ing the  invoices  over,  that  the  price  may  go  up  a 
fraction,  and  if  it  did,  we  w^ould  naturally  show 
that  20  cents  a  case  loss,  5  cents  a  case  loss,  or  what- 
ever the  advance  was. 

Q.  Page  13  of  your  deposition,  lines  2  to  4, 
where  you  are  testifying  about  your  conversation 
with  Mr.  Flynn  in  September,  1951,  this  appears: 

"I  also  stated  that  we  would  have  to  also  sell 
merchandise  at  a  lower  figure  in  some  instances 
to  get  in  and  keep  competition  out,  and  he  un- 
derstood that." 

A.  Yes,  sir,  that  is  right.  The  lower  figure  didn't 
mention  the  cost  factor.  A  lower  figure  means  a 
lower  than  normally  with  a  profit. 

Q.     There  were  times  when  you  sold  below  cost 
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at  these  commissaries  in  order  to  get  the  line  into 

the  commissary,  isn't  that  so? 

A.  No,  sir,  the  Hunt  Food  line  was  never  in  that 
position.  It  was  always  under  anyone.  We  never 
had  to  go  below  cost  to  sell  it,  no.  No,  we  would  not 
have  to  go  below  cost  to  sell  it. 

Q.     Did  you  never  sell  below  cost? 

A.  We  sold  below  cost  under  the  conditions 
which  I  explained.  [187]  We  never  intentionally 
sold  anything  below  our  cost.  If  we  gave  the  com- 
missary officer  a  price  today  on  our  trip,  and  before 
we  got  back  with  the  order  and  got  it  through  the 
price  went  up  ten  cents  a  case,  we  might  have  lost 
the  ten  cents  a  case.  That  was  possible,  and  I  see 
that  we  did  it  in  rare  instances. 

Q.  Didn't  you  have  the  order  from  the  commis- 
sary first  before  you  ordered  from  Hunt's? 

A.     No.  How  is  that  again? 

Q.  Didn't  you  have  the  commissary  order  before 
you  ordered  from  Hunt's? 

A.  That  was  the  trouble.  If  I  had  it  the  other 
way,  it  would  have  been  all  right.  I  took  it  the  other 
way.  I  ordered  and  the  price  went  up. 

Q.  There  would  be  times  when  Hunt's  price  to 
you  would  be  higher  than  you  had  agreed  to  sell  to 
the  commissary?  A.     That  is  right. 

Q.  You  called  on  these  commissaries  on  the  av- 
erage of  about  once  a  month. 

The  Court:  Counsel,  I  have  listened  to  this  pa- 
tiently now  for  a  long  time.  I  cannot  see  the  rele- 
vancy of  the  manner  in  which  the  plaintiff  con- 
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ducted  the  business  with  the  commissaries.  It  could 
have  been  good,  bad  or  indifferent.  He  could  have 
been  a  scamxD.  He  may  have  had  associations  with 
the  most  villainous  type  of  people.  It  has  nothing 
to  do  with  the  [188]  case.  The  only  question  is  what 
kind  of  agreement  did  they  have.  Apparently  from 
what  you  presented  so  far  in  the  case  there  never 
was  any  complaint  about  the  plaintiff's  manner  of 
doing  business,  except  that  he  did  not  pay  for  his 
merchandise  as  promptly  as  they  thought  he  should 
have,  but  there  was  never  any  complaint  about  the 
amount  of  business  he  did  for  your  clients,  and 
whether  he  was  a  good  man,  indifferent  man,  or 
whether  you  didn't  like  him,  or  whether  he  had  a 
fire  or  something  else,  those  are  matters  that  do  not 
color  my  point  of  view.  Lawyers  like  to  lug  in  a  lot 
of  these  things.  The  only  question  in  these  cases,  if 
you  would  get  down  to  them,  is  what  the  terms  of 
this  agreement  were  from  your  point  of  view,  and 
then  the  next  question  is,  if  whatever  agreement 
there  was  was  breached  by  the  defendant,  the 
amount  of  damages.  I  am  not  venturing  any  opin- 
ion on  that  subject,  but  I  just  do  not  see  any  point 
in  whether  he  sold  this  merchandise  under  cost, 
how  many  times  he  called  on  the  commissaries — 
there  are  a  couple  of  letters  in  evidence  that  indi- 
cate he  increased  the  volume  and  he  was  doing  a 
good  business.  He  may  not  have  been  paying  for  it. 
That  may  be  a  breach  of  the  contract.  But  this  other 
stuff — what  is  the  relevancy  of  it '?  An  awful  lot  of 
it  is  here  in  the  record.  Maybe  I  have  not  made 
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myself  clear,  but  I  do  not  see  the  competency  of 
these  matters  that  are  being  gone  into — as  much  so 
on  the  part  of  the  [189]  plaintiff  as  on  the  part  of 
the  defendant.  Everybody  wants  to  paint  the 
other  fellow  as  black  as  the  ace  of  spades.  I  do 
not  care  what  color  they  are.  All  I  want  to  get  is 
the  facts.  If  you  gentlemen  will  present  all  the  facts 
that  have  to  do  with  the  contract,  if  there  was  one, 
and  the  nature  of  it,  we  will  get  along.  There  was 
some  sort  of  arrangement  between  the  parties.  That 
is  obvious.  I  am  just  saying  this  now  to  see  if  we 
can't — what  should  liave  been  done  in  a  pretrial 
conference — get  down  to  the  real  issue  of  the  case. 
There  was  some  sort  of  arrangement  between  the 
parties  and  it  went  on  for  some  period  of  time.  It 
must  have  been  governed  by  some  arrangement  be- 
tween the  parties,  and  at  a  certain  time  it  was  ter- 
minated by  the  defendant.  Now,  maybe  there  was 
a  right  to  terminate  it,  maybe  there  was  not.  I  do 
not  know.  Maj^be  it  was  an  agreement  for  a  specific 
period  of  time,  maybe  there  was  no  time  specified. 
But  certainly  there  was  some  arrangement  made 
that  was  going  to  continue  for  some  time.  It  was 
not  to  be  made  today  and  to  end  within  a  few  hours, 
because  the  defendant  himself  notified  commissaries 
that  the  plaintiff  was  going  to  conduct  these  ar- 
rangements with  them.  So  maybe  it  is  one  of  those 
cases  where,  if  there  was  no  time  specified,  it  was  a 
reasonable  time.  But  there  must  have  been  some- 
thing about  the  arrangement.  That  is  what  I  was 
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hoping  you  would  get  to,  so  we  could  get  at  it.  But 

so  much  of  this   examination,  both   [190]   by  the 

plaintiff  and  by  the  defendant,  is  on  immaterial 

matters. 

I  think  I  am  correct  in  what  I  have  said,  counsel, 
that  there  was  some  kind  of  arrangement  made,  and 
it  existed  for  some  time.  It  just  did  not  spring  out 
of  the  ground  like  Pegasus  and  have  neither  a  wing 
nor  a  body  to  it.  It  had  something  to  it.  You  dispute 
the  fact  that  it  was  an  agreement  and  that  it  was 
not  for  a  specific  length  of  time.  You  say,  as  I  un- 
derstand from  your  opening  statement,  it  was  some 
agreement  terminable  at  will,  but  it  must  have  had 
some  period  of  time  to  it  in  order  to  be  terminable 
at  will.  What  was  the  understanding  of  the  parties  ? 
In  order  to  do  justice  in  this  case,  that  is  the  issue 
that  I  think  ought  to  be  gotten  at.  I  am  not  going 
to  prescribe  or  proscribe  your  examination  in  any 
way  because  I  do  not  know  as  much  about  this  case 
as  you  do  or  as  your  opponent  does.  All  I  am  indi- 
cating is  that  there  is  so  much  irrelevancy  in  it  so 
far  it  is  hard  for  me  to  keep  my  mind  on  the  res. 
I  do  not  want  to  get  off  on  these  side  issues. 

See  if  you  can  get  more  closely  to  the  issue. 

Mr.  Cullinan:  Of  course,  your  Honor  will  un- 
derstand so  far  as  the  defendant  is  concerned,  when 
we  deny  that  there  was  any  conversation  or  contract 
such  as  has  been  testified  to,  and  you  cross-examine 
the  plaintiff,  you  can't  very  well  establish [191] 

The  Court:  I  realize  that,  but  you  have  got  off 
on  a  line  of  things  with  all  these  letters. 
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Q.  (By  Mr.  Cullinaii) :  Mr.  Phillips,  in  your 
direct  examination  yon  stated  that  your  travel  was 
the  main  cost  of  your  business,  did  you? 

A.  In  the  Hunt  selling,  traveling  and  book- 
keeping. 

Q.  And  you  traveled  in  comiection  with  your 
other  business  as  well  as  for  the  business  done  by 
Hunt's?  A.     No. 

Q.     You  did  not  travel  for  any  other  business? 

A.  Very  little.  Most  of  that  came  in  the  mail  or 
by  phone. 

Q.  There  was  no  brokerage  business  that  re- 
quired you  to  travel? 

A.    I  didn't  handle  that. 

Q.  I  mean  it  was  part  of  your  expense,  to 
travel  ?  A.    Yes,  that  is  right. 

Mr.  Cullinan:     No  further  questions. 

Redirect  Examination 
By  Mr.  Rothert : 

Q.  I  think  on  cross-examination,  Mr.  Phillips, 
you  testified  that  in  one  question  and  answer  the 
invoices  stated  that  you  were 

Mr.  Cullinan:  Excuse  me,  your  Honor.  May  I 
have  it  clarified?  Are  we  going  into  redirect  on  a 
portion  of  the  testimony. 

Mr.  Rothert :     That  is  what  I  had  in  mind.  [192] 

The  Court:     I  do  not  know,  counsel. 

Mr.  Rothert:     At  this  point  I  was  intending  to 
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have  a  few  questions  on  redirect  on  a  portion  on 

which  he  was  cross-examined. 

The  Court :    Do  you  have  much  ? 

Mr.  Rothert:     No. 

The  Court :     All  right. 

Mr.  Rothert:     Not  many  questions. 

Q.  On  cross-examination  in  response  to  one  of 
the  questions  you  answered  that  the  invoices  were 
payable  in  ten  days.  I  will  ask  you  to  take  a  look  at 
the  invoice,  which  happens  to  be  one  dated  Febru- 
ary 10th,  1953,  to  Wellington  Phillips  Company  on 
the  invoice  heading  of  Hunt  Foods,  where  it  says, 
^'Ship  to  Castle  Air  Force  Base."  On  the  face  of 
that  it  says:  '^ Contract  dated  2/10/53.  Terms  2% 
ten  days."  The  invoices  you  got  on  all  of  this  Hunt's 
business,  was  there  more  than  one  stated  terms? 
Were  they  all  the  same  or  were  there  various  dif- 
ferent terms  on  your  invoices'? 

A.  Most  of  them  said  2%  ten  days,  which  if  we 
paid  it,  we  got  out  2%. 

Q.  You  say  most  of  them.  Do  you  mean  51%, 
99% 

Mr.  Cullinan :  If  your  Honor  please,  the  witness 
has  not  established  that  he  is  one  who  can  tell  what 
percentage. 

Q.  (By  Mr.  Rothert)  :  To  what  extent  have  you 
examined  the  invoices  of  the  Wellington  Phillips 
Company  received  [193]  from  Hunt  Foods  between 
October  1st,  1951,  and  the  present  time? 

A.  That  feature  I  have  not  looked  at  very 
closely,  Mr.  Rothert. 
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The  Court:  Is  that  a  printed  form  or  is  that 
typed  ? 

Mr.  Rothert :  No,  that  is  typed  on,  that  part,  the 
terms. 

Q.  In  answering  a  question  about  the  assign- 
ment of  the  accounts  receivable,  you  said  it  proved 
to  be  erroneous,  and  then  did  you  refer  to  what  you 
later  stated,  that  the  first  two  items  on  the  list  of 
accounts  had  not  been  received  by  you? 

A.     That  is  right. 

Q.     Is  that  the  area  you  referred  to? 

A.     That  is  right. 

Q.     In  other  respects  it  was  correct  ? 

A.    Yes. 

Q.  There  has  been  some  reference  to  trade  ac- 
ceptances which  you  signed  in  1953.  A.     1953. 

Q.  Was  the  money  owed  to  Hunt's  evidence  by 
those  trade  acceptances  on  the  same  Hunt  invoices 
as  were  covered  in  1952  by  the  assignment  of  the 
accounts  receivable?  A.     No,  sir. 

Q.  I  show  you  Defendants'  Exhibit  K.  This  is 
dated  June  17,  1953,  and  refers  to  some  pumpkin, 
fancy  grade.  The  last  [194]  sentence  says,  ''The 
above  worth  is  about  $9,000."  The  "above  worth," 
is  that  referring  to  the  value  of  the  pumpkin? 

A.    Yes,  sir. 

Q.     Do  you  mean  that  is  the  market? 

A.  That  was  the  market  at  the  time  I  wrote  that 
letter. 

Q.  Defendant's  Exhibit  T,  letter  dated  October 
5th,  1953,  has  attached  to  it  a  photostatic  copy  of 
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United  States  Navy  Purchasing  Office  award  supply 
contract.  T  think  you  identified  that  as  an  open  end 
contract  in  your  cross-examination? 

A.    Yes,  sir. 

Q.    Was  that  order  tilled  or  consummated? 

A.     Completely?  In  full? 

Q.     Either  completely  or  to  some  extent. 

A.     In  part. 

Q.     What  is  an  open  end  contract? 

A.  It  means  they  can  draw  if  they  wish,  and  if 
they  don't  wish  they  don't  have  to.  It  is  drawn  by 
the  ships  and  shore.  It  is  made  for  a  three  months 
period  for  the  Navy  to  draw  at  their  discretion. 

Q.     You  commit  yourself  to  deliver? 

A.     Yes,  sir. 

Q.    And  they  withdrew 

A.  If  they  want  to.  You  are  supposed  to  know 
how  much  they  want,  though.  [195] 

Q.  Do  you  know  how  much  the  Navy  drew  on 
that  particular  open  end  contract? 

A.  I  wouldn't  be  able  to  say.  25,000  pounds — 
$25,000  worth,  I  think. 

Q.  This  appears  to  have  a  total  of  105,175,  it 
states. 

A.     $25,000  is  what  they  drew,  as  a  round  figure. 

Q.  On  Defendant's  Exhibit  AK  is  a  hand-writ- 
ten P.S.:  ''We  have  $86,000  worth  of  turkey  orders 
to  the  commissory  stores  for  delivery  before  No- 
vember 16th.  This  should  help  us  clean  you  up 
pretty  well  before  your  November  closing."  The 
letter  is  dated  September  8th,  1954.  What  kind  of 
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an  order  for  those  turkeys  was  that  particular  order 

that  is  referred  to  in  your  note? 

A.  That  was  both  open  end  and  firm  orders. 
Some  we  filled,  some  we  could  not,  due  to  credit. 

Q.  To  what  extent  did  you  fill  the  orders  which 
this  note  purports  to  be  in  the  amount  of  $80,000'? 

Mr.  Cullinan :     Just  a  minute. 

The  Court:  I  do  not  see  the  relevancy  of  this. 
What  has  this  got  to  do  with  the  case?  Of  course, 
the  letter  is  in  evidence.  You  put  it  in.  But  what  is 
the  importance  whether  or  not  some  account  that  he 
referred  to  that  might  be  a  means  of  paying  an  ac- 
ceptance, what  has  that  got  to  do  with  the  case? 

Mr.  Rothert:  As  your  Honor  indicated,  of 
course,  the  letter  is  in  evidence,  and  I  thought  two 
or  three  points  in  the  letter  might  require  expla- 
nation. 

The  Court :  I  do  not  mean  to  be  facetious  about 
it.  The  explanation  might  be  interesting,  but  T  do 
not  know  why  it  is  material. 

Mr.  Rothert:  I  assume  the  letter  is  introduced 
for  possible  admissions  by  Mr.  Phillips  that  his 
business  was  really  booming  during  that  period 
after  the  termination  of  the  Hunt  account. 

The  Court:  That  would  hardly  follow  from  the 
long  list  of  letters  in  which  there  is  a  constant  re- 
quest for  payment  and  explanations  made  as  to  how 
soon  payment  could  be  made,  and  so  forth.  There  is 
a  long  list  of  that,  which  I  assume  counsel  has  of- 
fered for  the  purpose  of  pointing  up  his  argument 
or  statement  that  it  was  inconsistent  with  the  idea 
that  Phillips  had  a  claim  against  the  Hunt  people 


250  Hunt  Foods,  Inc.,  etc.  vs. 

(Testimony  of  L.  W.  Phillips.) 

for  breach  of  the  agreement,  but  the  details  of  that 

I  see  no  reason  for  going  into. 

Q.  (By  Mr.  Rothert) :  You  were  asked  if  you 
ever  got  a  letter  in  reply  to  your  letter  of  March 
15th,  1953,  to  Mr.  Miller,  which  is  Plaintiffs'  Ex- 
hibit 6,  and  you  said  no.  Did  you  get  a  reply  to  your 
letter  of  April  15th,  1953,  to  Mr.  Miller? 

A.    No,  sir. 

Q.  Do  you  recall  ever  getting  a  reply  to  any  let- 
ter that  [197]  you  wrote  to  Mr.  Miller's  attention? 

A.     No,  sir. 

Q.  You  said  that  after  the  March  15th,  1953, 
letter,  Plaintiffs'  Exhibit  6,  which  is  the  first  of  the 
two  letters  that  you  referred  to  rumors  that  you 
heard  that  you  were  going  to  lose  the  Hunt  account, 
you  said  that  you  wrote  the  letter,  and  then  I  think 
you  said  about  ten  days  later  talked  to  Mr.  Miller 
on  the  phone  1  A.    Yes,  sir. 

Q.  And  when  you  were  asked  what  the  conver- 
sation was,  you  said  you  could  not  say  what  was 
said.  Do  you  have  any  recollection  at  all  of  anything 
that  was  said  in  that  phone  conversation? 

A.  We  talked  for  five  minutes.  We  talked  about 
this  matter  of  cutting  off J 

Q.  I  didn't  ask  you  how  long  you  talked.  Do  you 
remember  anything  you  said  or  anything  Mr.  Miller 
said? 

A.  I  asked  Mr.  Miller  what  the  trouble  was  and 
why  we  were  being  taken,  what  was  happening,  or 
why  we  were  not  notified  or  given  some  information 
on  it  to  tell  us  the  reason  why.  He  said  it  was  out 
of  his  hands.  That  was  the  gist  of  the  conversation. 
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I  don't  remember  anything  else  that  was  said.  About 

that  time  I  was  pretty  excited  about  it. 

Q.  Did  you  continue  to  sell  Hunt's  merchandise 
after  that?  A.     Yes,  sir.  [198] 

Q.  Do  you  recall  anything-  else  that  was  said  in 
that  conversation  on  the  telephone? 

A.  I  asked  Mr.  Miller  what  he  knew  about  it. 
He  said  he  didn't  know  anything.  It  was  out  of  his 
hands. 

The  Court:  He  has  already  covered  that.  It  is 
getting  repetitious  now. 

Mr.  Rothert:  I  didn't  know  just  what  he  meant 
by  out  of  his  hands,  and  I  didn't  want  to  lead  him 
into  anything,  your  Honor. 

I  have  no  further  questions. 

The  Court:  Will  you  continue  to  complete  the 
examination  of  the  plaintiff,  whatever  you  have  to 
ask  on  damages  or  any  other  phase  of  the  matter,  so 
we  can  get  through  with  his  testimony  at  some  time 
or  other. 

Q.  (By  Mr.  Rothert)  :  Mr.  Phillips,  where  did 
you  put  the  Alameda  Air  Force  Bases'? 

A.     They  are  under  the  rubber  band. 

The  Court:  Suppose  you  get  your  material  or- 
ganized. We  will  take  a  five-minute  recess. 

(Recess.)  [199] 

Mr.  Cullinan:  If  your  Honor  please,  before  we 
get  into  the  question  of  damages,  not  to  upset  the 
decorum,  I  have  a  witness  who  has  to  leave  for 
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Phoenix  tomorrow.  He  will  be  a  very  short  witness, 
less  than  five  minutes,  if  we  could  just  put  him  on 
out  of  order. 

The  Court:     Certainly. 

Mr.  Rothert:     I  have  no  objection. 

W.  J.  REID 

called  as  a  witness  on  behalf  of  defendant,  out  of 
order;  sworn. 

The  Clerk :     Please  state  your  name  to  the  Court. 
The  Witness:     W.  J.  Reid. 
The  Clerk:    Please  spell  you  last  name? 
The  Witness:    R-e-i-d. 

Direct  Examination 
By  Mr.  Cullinan: 

Q.  Mr.  Reid,  in  1951,  were  you  employed  by 
Hunt's  Foods  at  Fullerton,  California? 

A.    Yes,  sir. 

Q.     You  are  no  longer  with  the  company? 

A.    No,  sir. 

Q.  And  in  1951,  you  were  the  export  and  gov- 
ernment supply  manager  of  Hunt  Foods? 

A.    Yes,  sir. 

Q.  In  August  of  1951,  did  Mr.  Phillips  come  to 
see  you  ? 

A.  I  am  not  positive  of  the  date,  but  I  believe 
so,  yes.  [200] 

Q.  Had  you  asked  him  to  come  or  had  he  asked 
to  see  you?  A.     He  asked  to  see  me. 

Q.     What  was  the  purpose  of  the  meeting? 

Mr.  Rothert :     I  will  object  to  that  on  the  ground 
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that  calls  for  a  conclusion  and  opinion  of  the  wit- 
ness. 

The  Court:     Yes. 

Q.  (By  Mr.  Cullinan)  :  What  was  said  at  the 
meeting  between  you  and  Mr.  Phillips?  First,  was 
anyone  else  present? 

A.  I  am  not  sure  whether  or  not  Mr.  Miller  was 
present  or  not.  Usually  Mr.  Miller  was  asked  to  join 
any  conversations  that  Mr.  Phillips  and  I  had  when- 
ever Mr.  Phillips  visited  Fullerton. 

Q.  Coming  back  to  this  date,  what  was  said  at 
this  meeting?  A.     In  general? 

Q.    Yes. 

A.  Well,  in  general,  it  was  Mr.  Phillips'  inten- 
tion to  obtain  an  agreement  or  an  arrangement  to 
represent  us  in  the  military  trade  in  Northern  Cali- 
fornia. 

Q.     As  a  broker  or  jobber  or  in  what  capacity? 

Mr.  Rothert:  You  are  still  limiting  it  to  what 
was  said?  Your  question  refers  to  what  was  said? 

Q.  (By  Mr.  Cullinan)  :  What  said  said,  as  near 
as  you  can  remember,  at  that  meeting? 

A.  Well,  his  intention,  as  I  said  before,  was  to 
obtain  an  agreement  from  Hunt  for  him  to  proceed 
in  reperesenting  Hunt  [201]  to  the  military  com- 
missaries and  other  agreeable  military  outlets  in 
Northern  California. 

Q.  What  did  he  say?  Do  you  remember  what 
he  said  and  what  you  said  at  that  meeting? 

A.  Well,  specifically  I  can't  tell  you  the  exact 
conversation;  but  in  general,  his  intentions  were 
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voiced  and  we  tried  to  arrive  at  an  agreement  for 

him  to  proceed. 

Q.  Anything  said  at  that  conversation  about  any 
period  of  time  that  he  might  be  considered  as  a  rep- 
resentative of  some  sort  of  Hunt's? 

A.     You  mean  the  duration  of  the  agreement? 

Q.    Yes. 

A.     I  believe  not.  In  fact,  I  am  sure  not. 

Q.  Did  he  ask  you  in  that  conversation  for  any 
ten  year  contract?  A.     No. 

Q.  Did  Hunt  Foods  at  that  time  enter  into  ten 
year  contracts  ? 

Mr.  Eothert:  I  will  object  on  the  ground  it  is 
calling  for  the  conclusion  and  opinion  of  the  wit- 
ness. 

The  Court:     Yes.  Sustained. 

Q.  (By  Mr.  Cullinan)  :  Was  anything  else  said 
at  that  meeting  that  you  remember? 

A.  Well,  the  final  agreement,  as  I  recall  it,  was 
arranged  that  Mr.  Phillips  would  act  as  a  jobber 
rather  than  a  representative,  and  under  such  ar- 
rangement he  would  buy  merchandise  [202]  from 
Hunt  Foods  and  resell  to  the  commissaries. 

Q.  In  your  conversations  with  him  there  was  no 
discussion  about  a  length  of  time  that  he  would  so 
act? 

Mr.  Rothert :  That  has  been  asked  and  answered 
and  it  is  a  leading  question. 

The  Court:  Yes,  he  has  already  said  there  was 
no  duration  discussed. 

Mr.  Cullinan:     That  is  all. 
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Cross-Examination 
By  Mr.  Rothert: 

Q,  Mr.  Reid,  where  were  you  when  this  conver- 
sation took  place  ?  A.     In  Fullerton. 

Q.     I  mean  in  whose  office  ?  A.     In  my  office. 

Q.  Your  title  then  was  manager  of  the  expoii; 
and  government  supply  department? 

A.     Yes,  sir. 

Q.  Did  your  duties  include  all  sales  to  govern- 
ment purchasers  or  just  overseas  export  government 
sales  ? 

A.  Well,  there  was  a  distinction  between  my 
responsibilities  excluding  the  commissary  stores,  but 
in  general,  I  had  a  voice  of  opinion  in  all  forms  of 
government  business. 

Q.  Was  Mr.  Flynn,  the  district  manager  at  Hay- 
ward,  California,  under  your  jurisdiction  in  the 
chain  of  command  in  the  company  ?  [203] 

A.     No,  sir. 

Q.     He  was  under  Mr.  Miller,  was  he? 

A.    Yes. 

Q.  Was  Mr.  Miller  the  sales  manager  for  all 
district  sales  of  Hunt  Foods?  A.     Yes,  sir. 

Q.  District  sales  are  districts  in  the  United 
States  but  not  export  or  overseas;  is  that  true? 

A.  We  had  a  district  in  Hawaii  which  could  he 
considered  overseas. 

Q.    Was  that  district  under  Mr.  Mllerf 

A.     No,  it  was  under  mine. 

Q.     lender  yours.  Did  you  just  have  one  convor- 
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sation  with  Mr.  Phillips  that  you  can  remember  in 

1951?  A.     No,  I  believe  we  had  several. 

Q.  Didn't  Mr.  Phillips  in  the  later  summer  of 
1951  contact  you  and  ask  you  if  his  company  could 
handle  Hunt's  sales  to  overseas  governmental  mili- 
tary installations'?  A.    Yes,  he  did. 

Q.  Was  that  discussed  in  the  same  meeting  you 
are  referring  to  in  your  direct  testimony? 

A.  I  believe  so,  yes,  if  I  am  thinking  of  the  same 
meeting. 

Q.  Well,  was  that  matter  of  sales  to  overseas 
military  purchasers  the  subject  of  discussion  in 
other  meetings  than  the  one  you  referred  to  on  di- 
rect testimony?  [204] 

A.    Yes,  sir,  I  believe  so. 

Q.  No  arrangement  was  ever  made  with  Mr. 
Phillips  about  sales  overseas? 

A.     None  that  I  know  of. 

Q.  I  think  you  said  you  are  not  sure  whether 
Mr.  Miller  was  present  or  not. 

A.  Mr.  Miller  was  present  in  some  of  the  dis- 
cussions and  in  others  I  remember  he  was  not  avail- 
able. 

Q.  You  were  asked  on  direct  examination 
whether  there  was  a  meeting  in  August  of  1951 ;  you 
said  you  weren't  too  sure  it  was  August,  but  you 
remembered  a  meeting. 

A.    I  remember  several  meetings.  [205] 

Q.  This  testimony  you  gave  on  direct  examina- 
tion, where  those  statements  made  in  several  meet- 
ings or  in  just  one  meeting? 
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A.  Well,  the  agreement  was  the  culmination  of 
several  meetings. 

Q.  When  you  say  the  agreement,  you  are  speak- 
ing of  the  culmination  of  a  series  of  discussions'? 

A.     Yes,  sir. 

Q.  When  was  the  last  of  the  series  of  discus- 
sions ? 

A.  As  best  I  can  recall,  it  was  in  the  summer  of 
'51. 

Q.  Will  you  give  us  your  best  estimate  as  to 
what  time,  June,  July,  August,  September,  October, 
November  or  December? 

A.  I  am  not  sure.  The  month  of  August  was  men- 
tioned in  this  so  I  presume  that  there  is  some  bear- 
ing. 

Q.  If  the  month  of  August  had  not  been  men- 
tioned to  you  here  in  court  today,  what  would  you 
have  said  was  the  time  of  that  meeting? 

A.     I  couldn't  swear  to  what  time. 

Q.  Did  you  know  Mr.  Phillips  before;  that  is, 
prior  to  the  summer  of  1951  ? 

A.  I  believe  I  did,  yes.  I  knew  him  before  he 
started  calling  on  us  in  Fullerton. 

Q.  Did  you  at  one  time  introduce  him  to  Mr. 
Miller?  A.    Yes,  sir. 

Q.  When  you  introduced  him  to  Mr.  Miller  did 
he  tell  you  that  he  wanted  to  talk  to  Mr.  Miller 
about  some  Hunt  business?  [206] 

A.  I  am  not  positive  of  this,  but  I  believe  that 
I  suggested  that  Mr.  Miller  be  in  on  the  conversa- 
tions because  it  was  business  conducted  within  one 
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of  his  districts  and  therefore  it  was  his  responsi- 
bility, so  I  introduced  him. 

Q.  I  think  you  mentioned  that  military  sales  in 
Northern  California  was  one  of  the  phases  dis- 
cussed in  this  conversation.  A.    Yes,  sir. 

Q.  Did  you  know  that  the  Hunt  Company  sales- 
men had  been  handling  sales  to  the  military  bases 
in  Northern  California  at  that  time? 

A.    Yes,  sir. 

Q.  Was  there  any  mention  in  this  particular 
conversation,  these  conversations  you  referred  to, 
as  to  what  price  basis  the  Hunt  products  would  be 
sold  to  Mr.  Phillips'? 

A.  The  price  sold  to  Mr.  Phillips  for  the  mili- 
tary? 

Q.    Yes. 

A.  I  don't  remember  any  specific  conversations 
on  that  subject,  no,  other  than  the  price  prevailing 
at  that  time. 

Q.     You  mean  the  prevailing  jobber  prices?         ! 

A.    Yes,  sir. 

Q.  Were  you  familiar  with  the  prices  at  which 
Hunt  salesmen  were  then  selling  the  products  to 
the  military  bases? 

A.  Familiar  to  the  extent  that  I  received  copies 
of  all  price  lists  issued.  [207] 

Q.  Was  there  any  mention  in  these  conversa- 
tions that  you  say  you  sat  in  on  that  Mr.  Phillips 
had  discussed  these  matters  with  Mr.  Flynn  in  Hay- 
ward? 

A.    Yes,  I  did  recall  that  he  mentioned  that  he 
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had  discussed  it  with  Mr.  Flynn  in  Hay  ward  and 
that  Mr.  Flynn  had  sent  him  to  Fullerton  to  dis- 
cuss it  with  me,  and  in  turn  I  referred  him  to  Mr. 
Miller  hut  still  stayed  in  on  the  conversations. 

The  Court :  Why  would  Mr.  Flynn  have  sent  him 
to  see  if  you  had  charge  of  the  overseas  division? 
I  don't  quite  understand  that. 

A.  Well,  the  subject  of  representing  Hunt  at 
that  time  included  more  of  the  domestic  sales  to 
the  commissaries  which  had  previously  been  so- 
licited by  Mr.  Flynn 's  salesmen,  and  also  included 
the  subject  of  overseas  business,  which  was  strictly 
und(^r  my  control. 

Q.  Wouldn't  it  have  been  more  reasonable 
that  he  would  have  sent  him  to  see  Mr.  Miller,  who 
was  the  head  of  the  domcvstic  business? 

A.  I  am  not  so  sure  of  that,  your  Honor.  It  was 
known  within  the  company  and  within  the  key  per- 
sonnel that  I  was  in  charge  of  the  Government  busi- 
ness, and  as  long  as  the  overseas  business  was  a  part 
of  the  conversation,  Mr.  Flynn  sent  him  to  see  me. 

Q.  Did  you  have  charge  of  the  Government 
l)usiness  within  [208]  this  particular  district? 

A.  Certain  types  of  military  business  I  handled 
domestically  as  well  as  overseas. 

Q.  You  mean  this  buying  and  selling  to  commis- 
saries, was  that 

A.  Not  particularly  the  commissaries;  subsist- 
ence purchases. 

Q.     That  was  within  Mr.  Miller's  jurisdiction? 

A.     Yes,  sir. 
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Q.  In  this  discussion  with  respect  to  Mr.  Phil- 
lips undertaking  to  act  as  a  jobber  in  dealing  with 
the  commissaries  was  really  a  matter  that  Mr. 
Miller  would  be  more  apt  to  be  interested  in? 

A.  Yes,  sir.  That  was  the  reason  I  introduced 
them  and  expedited  the  meeting. 

Q.  Mr.  Phillips  has  said  on  the  witness  stand 
that  he  went  dowTi  there  to  see  Mr.  Miller  because 
Flynn  told  him  to  go  down  and  see  Miller.  Did 
Phillips  tell  you  that  Flynn  had  sent  him  down 
to  see  you? 

A.     That  was  my  understanding,  yes,  sir. 

Q.     That  was  your  understanding? 

A.    Yes. 

The  Court:     All  right;  go  ahead. 

Q.  (By  Mr.  Rothert)  :  I  will  ask  you  if  when 
Mr.  Phillips  came  in  to  see  you  he  didn't  tell  you 
that  he  wanted  to  talk  to  Mr.  Miller  and  asked  you 
to  introduce  him  to  Mr.  Miller?  [209] 

A.  As  near  as  I  can  recall,  that  is  my  recollec- 
tion. Mr.  Phillips  and  I  knew  each  other,  and  he 
came  in  to  see  me,  and  the  conversation  was  started, 
and  as  soon  as  I  understood  the  text  of  his  inten- 
tions, I 

The  Court:  That  isn't  exactly  what  he  asked 
you.  He  wanted  to  know  whether  it  was  your  recol- 
lection that  Mr.  Phillips  had  asked  you  to  take  him 
in  and  introduce  him  to  Mr.  Miller.  He  wants  to 
know  whether  that  was  so. 

A.  I  wouldn't  care  to  testify  to  that,  your 
Honor. 
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Mr.  Rothert:     To  make  it  more  complete 

The  Court:     What? 

A.  I  wouldn't  care  to  testify  to  that  because  I 
am  not  positive. 

Q.    You  don't  recall?  A.     No,  sir. 

Q.  (By  Mr.  Rothert)  :  I  show  you  a  copy  of  a 
letter  dated  October  2,  1953,  a  photostatic  copy  of 
an  original,  and  ask  you  if  you  can  recall  receiving 
that  letter  from  Mr.  Phillips? 

The  Court:     What  was  the  date  of  that  letter? 

Mr.  Rothert:  October  2nd;  I  said  '53;  I  meant 
'51,  your  Honor.  I  misled  you. 

The  Court:  That  letter  has  not  been  marked  in 
evidence  ? 

Mr.  Rothert:     Pardon  me? 

The  Court:  That  letter  has  not  been  marked  in 
evidence  ? 

Mr.  Rothert:  I  don't  believe  it  has,  your 
Honor.  [210] 

The  Court:  It  was  referred  to  by  the  defendant 
but  not  marked  in  evidence. 

A.     Yes,  sir,  I  think  I  do  remember  this  letter. 

Mr.  Rothert:  May  I  offer  it  as  Plaintiff's  Ex- 
hibit next  in  order  and  have  it  marked? 

(Whereupon,  photostatic  copy  of  letter  re- 
ferred to  above  was  marked  Plaintiff's  Ex- 
hibit No.  9  in  evidence.) 

Q.  (By  Mr.  Rothert)  :  Now,  Mr.  Reed,  I  will 
ask  some  questions  about  the  letter  but  I  want  to 
clear  up  another  point  first.  You  say  that  in  your 
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capacity  at  that  time  there  was  certain  government 
business  in  Northern  California  that  came  under 
your  jurisdiction?  A.    Yes,  sir. 

Q.  Wouldn't  that  be  the  government  business 
that  was  purchased  primarily  for  use  overseas  or  at 
overseas  bases  or  on  ships  that  would  be  leaving  the 
country  ? 

A.  The  end  use  might  turn  out  that  w^ay.  How- 
ever, the  business  that  I  was  referring  to  in  North- 
em  California  was  subsistence  purchases  made  by 
the  Oakland  Quartermaster,  Navy  Purchasing  Of- 
fice, and  Army  and  Air  Force  Exchange  Service. 

Q.  On  the  so-called  bidding  basis  where  people 
bid  to  the  government  to  sell  subsistence  foods  and 
other  items  for  troop  use  ?  [211] 

A.    Yes,  sir. 

Q.  That  type  of  business  was  not  at  that  time 
imder  Mr.  Flynn's  authority  or  supervision  as  dis- 
trict sales  manager,  was  it? 

A.  No,  sir.  In  addition  to  the  subsistence,  over- 
seas resale  business  was  under  my  jurisdiction. 

Q.  The  sales  to  the  commissary  stores  located  on 
the  Army,  Na^^  and  other  military  bases  in  North- 
ern California  would  be  regular  sales  under  Mr. 
Flynn's  jurisdiction?  A.     Yes,  sir. 

Q.  And  under  Mr.  Miller's  higher  authority  and 
supervision  and  not  under  yours? 

A.  Although  I  repeat  what  I  tried  to  explain 
earlier;  my  opinion  was  usually  asked  in  any  in- 
stances of  change.  Now,  I  might  explain  that  Hunt 
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Foods  was  a  rather  young  company  at  that  time 
insofar  as  their  management  and  departments,  and 
overlapping  of  responsibilities  was  sometimes  pres- 
ent. Therefore,  my  opinion  was  asked  on  commis- 
sary business. 

Q.  You  mean,  don't  you,  that  your  opinion  was 
often  asked  but  there  wasn't  any  doubt  about  where 
your  jurisdiction  started  and  ended? 

The  Court :  That  is  a  little  bit  on  the  argumenta- 
tive side. 

Mr.  Rothert :     I  think  it  is,  your  Honor. 

Q.  Now,  this  letter  I  have  shown  you  of  Octo- 
ber 2,  1951,  [212]  isn't  it  true  that  the  matters  re- 
ferred to  in  that  letter  had  to  do  with  the  govern- 
ment business  under  your  jurisdiction,  namely,  sales 
for  subsistence  use  or  for  resale  in  overseas  use 
by  the  military?  A.     Yes,  sir. 

Q.  And  weren't  there  times  when  Mr.  Phillips 
talked  to  you  alone  when  neither  Mr.  Miller  nor 
anyone  else  from  the  Hunt  Foods  Company  was 
present  and  talked  to  you  about  arrangements  with 
Hunt  Foods  for  that  type  of  sales  that  came  under 
your  jurisdiction,  as  a  broker? 

A.     Yes,  he  did  talk  to  me  on  that  basis. 

Q.  And  on  this  occasion  that  you  say  you  remem- 
ber introducing  him  to  Mr.  Miller  and  Mr.  Miller 
was  in  on  part  of  the  conversation,  in  that  very 
same  occasion  Mr.  Phillips  talked  to  you  about  this 
overseas  subsistence  government  business,  too, 
didn't  he? 
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A.  On  the  day  that  I  introduced  him  to  Mr. 
Miller? 

Q.    Yes. 

A.  I  couldn't  recall  positively,  but  I  would 
imagine  so. 

Q.  My  recollection  is  that  you  said  that  when  it 
appeared  to  you  that  what  Mr.  Phillips  was  talk- 
ing about  would  involve  Mr.  Miller's  scope  of  au- 
thority, then  you  thought  Mr.  Miller  ought  to  get 
in  on  it?  " 

A.  Yes,  sir.  That  was  referring  to  the  commis- 
sary business. 

Q.  Yes.  On  that  particular  conversation  did  Mr. 
Miller  [213]  remain  in  your  office  and  talk  to  Mr. 
Phillips  or  did  they  leave  your  office  at  some  time 
together,  that  is,  did  the  two  of  them  leave  and 
leave  you! 

A.    I  don't  believe  they  did  leave. 

Q.  No  arrangement  was  made  with  Mr.  Phillips 
with  respect  to  the  overseas  or  subsistence  type  of 
government  sales?  A.     No,  sir. 

Q.    What  business  are  you  in  now,  Mr.  Reed? 

A.     I  am  with  Granny  Goose  Foods. 

Q.  Now,  in  any  of  these  conversations  that  you 
had  at  which  you  were  present  with  Mr.  Phillips,  \ 
do  you  recall  anything  being  said  by  Mr.  Phillips 
that  if  he  took  on  the  sales  to  the  commissary  stores 
in  Northern  California  it  would  be  an  unprofitable 
matter  for  him  for  a  period  of  time  because  prices 
on  the  Hunt  products  were  already  established  with 
the  commissary  bases  and  it  would  be  some  time 
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before  he  could  create  a  margin  of  profit  for  him- 
self. 

Mr.  Ciillinan:  Would  you  repeat  that  question? 
I  didn't  get  it. 

The  Court:     Read  it. 

(Question  read.)  [214] 

A.  I  am  not  sure  on  that.  I  believe  he  might 
have  mentioned  something  like  that,  which  would 
be  quite  normal. 

Q.  (By  Mr.  Rothert) :  You  say  it  would  be 
quite  normal.  You  knew  that  the  Hunt  prices  at 
which  the  products  had  been  sold  by  the  salesmen 
were  substantially  the  same  prices  that  Hunt  was 
going  to  sell  the  products  to  Mr.  Phillips'? 

A.     I  didn  't  mean  it  in  that  sense. 

Q.  Didn't  you  know  that  at  the  time  of  the  dis- 
cussions ? 

Mr.  Cullinan:    He  is  answering  the  question. 

The  Witness:  I  didn't  mean  it  in  that  sense.  I 
meant  it  in  a  sense  whenever  anybody  starts  with  a 
new  venture,  it  is  usually  unprofitable  at  the  begin- 
ning imtil  you  get  established. 

Mr.  Rothert:  You  knew  that.  Didn't  you  also 
know  that  because  of  the  fact  that  the  price  that  Mr. 
Pliillips  would  have  to  pay  for  the  Hunt  products 
was  practically  the  same  as  the  prices  which  the 
commissary  bases  had  been  paying  for  the  products, 
that  he  could  not  make  a  profit  until  he  could  in- 
crease the  price  to  the  commissary  stores  and  create 
a  margin  of  profit  ? 
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The  Court :  That  is  obvious.  I  do  not  know  why 
we  waste  time  on  that.  Of  course  that  is  so.  I  do 
not  have  to  be  convinced  about  that.  The  man  is  go- 
ing to  buy  the  product  of  the  Hunt  Company.  He 
can't  make  any  profit  on  it  unless  he  can  sell  it  for 
more  than  he  paid  Hunt  for  it.  It  doesn't  [215] 
take  a  Philadelphia  lawyer  to  see  that.  All  that 
does  is  to  get  us  into  argumentative  matters.  If  you 
want  to  ask  him  what  was  said  in  the  conversa- 
tion  

Mr.  Eothert:  That  is  what  I  say.  I  am  more 
interested  in  whether  he  recalls  that  being  dis- 
cussed. I  think  I  asked  him  that  and  he  said  he 
thinks  something  along  that  line  was  said. 

Q.  Do  you  recall  any  comments  by  Mr.  Phillips 
as  to  the  business  he  was  then  engaged  in,  namely 
the  bidding  business  for  military  subsistence,  pur- 
chases? 

A.  I  am  not  sure  that  he  mentioned  it  at  that 
time  because  probably  that  was  assumed,  because  I 
knew  of  his  type  of  business  and  his  specific  busi- 
ness before  he  ever  came  to  Fullerton.  I  knew  that 
that  was  a  part  of  his  business.  j 

Q.  Do  you  recall  any  comments  being  made  in 
those  conversations  that  Mr.  Phillips'  bidding  busi- 
ness was  profitable  that  year?  He  was  making 
money  on  it?  A.     I  don't  recall  that,  no. 
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Q.  Do  you  recall  any  statements  by  Mr.  Phillips 
that  because  he  could  not  make  money  on  the  sales 
to  the  commissary  for  a  period  of  a  year  or  two  he 
would  have  to  have  it  for  a  period  oT  time  longer 
than  two  years,  otherwise  he  didn  't  want  to  take  it  ? 

A.     No,  sir,  I  do  not  recall  that. 

Q.  Do  you  recall  any  statements  by  Mr.  Phil- 
lips that  in  [216]  order  to  handle  sales  to  the  com- 
missary stores  he  would  have  to  give  up  most  of  his 
bidding  business  because  he  would  have  to  handle  it 
himself  ? 

A.  You  are  refreshing  my  memory  a  little  bit 
now  on  the  bidding  business.  I  believe  the  conversa- 
tion was  to  the  effect  that  the  bidding  business  was 
less  frequent  than  Mr.  Phillips  had  enjoyed  in  the 
past,  and  that  he  needed  additional  lines  or  addi- 
tional    outlets    for    his    type    of    military    busi- 

For  what  type  of  military  business  ? 
Well,  military  business. 
Did  you  ever  see  a  memorandum,  an  inter- 
office Hunt  Foods  Company  memorandum  issued  by 
Mr.  Plynn  stating  that  Mr.  Phillips  was  starting  to 
make  the  sales  to  commissary  stores  in  Northern 
California  ? 
A.     To  whom  was  the  memorandum  addressed? 
Mr.  Cullinan :     If  your  Honor  please,  I  think  we 
are  getting  beyond  the  scope  of  the  direct  examina- 
tion. 

The  Court:  I  am  inclined  to  think  so.  That  is 
already  in  evidence,  anyhow. 
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Mr.  Cullinan :     I  do  not  know  that  it  is. 

The  Court:  Yes,  it  is  attached  to  the  memo- 
randum that  was  sent  to  all  the  commissaries.  There 
is  a  memorandum  that  went  out  with  it  directed  to 
all  the  salesmen,  that  called  their  attention  to  the 
fact  that  this  memorandum  [217]  was  being  sent 
out  to  the  commissaries,  and  that  they  would  get 
the  credit  for  any  sales  on  their  accounts.  I  mean,  if 
that  is  what  you  are  referring  to  as  an  inter-office 
memorandum 

Mr.  Rothert:  Mr.  Miller  in  his  deposition  said 
that  he  saw  an  inter-office  memorandum,  and  I 
asked  Counsel  if  he  could  produce  it  for  me. 

The  Court:  You  are  talking  about  something 
different. 

Mr.  Rothert:  I  do  not  know  whether  it  is  the 
same  thing  or  not  myself. 

The  Court:  The  direct  examination  was  merely 
confined  to  this  meeting  with  Mr.  Phillips. 

Q.  (By  Mr.  Rothert)  :  How  many  times  can 
you  remember  you  talked  to  Mr.  Phillips  in  Fuller- 
ton  in  which  the  subject  of  sales  to  the  commissary 
stores  in  Northern  California  was  discussed? 

A.     A  half  dozen. 

Q.  On  the  last  one  of  those,  which  you  said  was 
the  culmination 

A.  I  didn't  say — it  wouldn't  be  the  last  one.  He 
discussed  the  subject  with  me  before  and  after. 

Q.  I  see.  Well,  there  was  one  meeting  which  you 
said  was  a  combination,  and  in  your  words,  came  to 
an  agreement.  How  many  can  you  remember  up  to 
and  including  that  one? 
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A.    Three  or  four.  [218] 

Q.     After  that  there  were  some  other  discussions '? 

A.     Yes,  sir. 

Q.     About  the  same  subject? 

A.     Yes,  sir,  same  general  subject. 

Q.     Was  Mr.  Miller  present  at  all  of  them! 

A.     No,  sir,  I  wouldn't  say  that. 

The  Court:  It  is  not  clear  to  me  what  you  are 
talking  about  now.  You  say  there  was  a  meeting  at 
which  there  was  an  agreement.  I  do  not  know  what 
that  means.  You  leave  it  up  in  the  air,  both  sides. 
Maybe  you  want  to  leave  it  up  in  the  air.  I  don't 
know.  It  is  not  clear  to  me.  The  testimony  doesn't 
mean  anything,  unless  you  state  what  the  conversa- 
tion is  that  occurred. 

The  Witness:     Are  you  asking  me  the  question? 

The  Court:  Yes.  State  what  conversation  you 
had  on  the  subject  of  what  arrangements  were  to 
be  made  with  Phillips. 

The  Witness:     I  thought  I  made  it  clear 

The  Court :  No,  you  said  what  it  did  not  contain, 
that  it  did  not  have  any  duration  period  to  it.  Other 
than  that,  I  do  not  know  what  the  conversation 
was. 

The  Witness:  As  near  as  I  can  recall,  it  was 
agreed  that  Mr.  Phillips  would  be  a  jobber  selling 
to  the  commissaries. 

The  Court:     That  is  all  there  was? 

The  Witness:  Yes,  sir,  he  would  not  act  as  a 
broker  or  a  [219]  representative,  it  is  sometimes 
called. 
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The  Court :  Then  the  sum  and  substance  of  it  is 
he  made  these  visits  down  there  to  you  gentlemen 
and  what  was  finally  agreed  to  was  he  was  to  be  a 
jobber  selling  to  the  commissaries  for  Hunt  Broth- 
ers during  that  period,  is  that  it?  A.     Yes. 

Q.     No  other  terms  or  conditions'?  A.     No. 

Q.  (By  Mr.  Rothert)  :  Was  there  anything  said 
about  you  going  back  and  talking  to  Mr.  Flynn 
about  it  ?  A.I  beg  your  pardon  ? 

Q.  In  this  particular  meeting  where  you  say  it 
was  agreed  that  Mr.  Phillips  would  be  a  jobber,  did 
either  you  or  Mr.  Miller  tell  him  to  go  back  and  dis- 
cuss it  further  with  Mr.  Flynn? 

A.     I  don't  believe  so. 

The  Court:  This  is  a  sort  of  mountain  that  la- 
bored and  gave  forth  a  mouse.  He  went  down  and 
had  all  these  discussions  with  you  and  all  that 
finally  was  said  was,  ^'Yes,  Mr.  Phillips,  you  are 
going  to  be  the  jobber  that  is  going  to  handle  the 
commissary  business ' '  ?  That  is  all  that  came  forth  ? 

The  Witness :  To  clarify  your  thinking,  sir,  Mr. 
Phillips'  first  intention  was  to  act  as  our  broker  or 
representative,  to  which  we  did  not  agree.  The  final 
agreement  was  to  make  him  [220]  a  jobber. 

The  Court:  Were  there  any  details  of  this  dis- 
cussed and  related  to  you  up  here  locally  with  the 
sales  manager  here  ?  The  details  of  how  it  was  going 
to  be  handled?  A.     No,  sir. 

Q.  In  other  words,  you  were  agreeing  down 
there  on  the  general  policy? 

A.     That  is  right. 
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Q.  The  general  policy  that  Phillips  was  to  be 
the  exclusive  jobber  and  representative  of  Hunt  in 
connection  with  sales  to  the  commissary? 

A.    Yes,  sir. 

Q.  Once  that  general  policy  was  agreed  to,  that 
is  as  far  as  you  went?  A.     Yes. 

Q.  (By  Mr.  Rothert) :  The  general  policy 
meant  that  he  would  not  be  a  broker  but  would 
be  a  jobber?  A.     Yes. 

Mr.  Rothert:     I  have  no  further  question. 

Mr.  Cullinan:     No  further  question. 

The  Court:     That  is  all,  sir. 

L.  W.  PHILLIPS 

resumed  the  stand ;  previously  sworn. 

Direct  Examination 
(Continued) 
By  Mr.  Rothert: 

Q.  Mr.  Phillips,  how  many  commissaries  [221] 
were  there  in  Northern  California  during  the  pe- 
riod of  time  that  you  were  selling  the  Hunt  line  at 
the  commissaries? 

The  Court:     I  think  he  has  already  testified — 19. 

A.    Yes,  sir. 

Q.  (By  Mr.  Rothert) :  Alameda  Naval  Air 
Force  Base  was  one  of  those?  A.    Yes,  sir. 

Q.  Have  you  reviewed  all  of  the  invoices  from 
Hunt  Foods  to  you  for  delivery  to  Alameda  Air 
Force  Base,  sir,  in  all  the  purchase  orders  from  that 
commissary  to  you  during  the  period  you  were  sell- 
ing the  Hunt  line? 
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A.     For  twelve  months,  yes,  sir. 

Q.  At  the  time  you  started  in  December,  1951, 
were  any  of  Hunt's  items  being  sold  at  that  commis- 
sary ?  A.    We  had  no  record  of  it. 

Q.  Did  you  see  any  Hunt's  items  for  sale  on  the 
shelves?  A.     No. 

Q.  You  just  said  you  had  no  record  of  it.  That 
is  not  answering  whether  or  not  they  sold  any. 

Mr.  Cullinan:  I  will  object,  your  Honor.  It  has 
not  been  established  whether  this  man  knows  one 
way  or  the  other. 

Q.  (By  Mr.  Rothert) :  Did  you  visit  the  Air 
Force  commissary  stores?  A.    Yes.  [222] 

Q.  When  did  you  first  call  over  there  after  start- 
ing out  on  December  1st,  1951? 

A.     In  the  middle  of  December. 

Q.  When  did  you  make  your  first  sales  to  the 
Alameda  commissary? 

A.     I  believe  April,  1952. 

Q.  At  the  end  of  the  period  how  many  items 
had  you  sold  to  the  Alameda  commissary? 

A.  Items  and  sizes,  55.  Don't  be  confused — items 
and  sizes. 

Q.  Like  if  peas  are  in  two  different  sized  cans, 
that  would  be  two?  A.    Yes. 

Q.  What  total  amount  of  sales  did  you  make  to 
that  commissary  store  during  that  period? 

Mr.  Cullinan:  If  your  Honor  please,  I  will  ob- 
ject to  this  as  incompetent,  irrelevant  and  immate- 
rial as  to  what  volume  of  sales  he  had  in  a  particu- 
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lar  twelve  months'  period  to  one  of  the  commis- 
saries. It  won't  tell  us  anything. 

The  Court:  I  don't  know  what  the  purpose  of 
this  is.  Will  you  state  your  purpose  *? 

Mr.  Rothert:  Your  Honor,  he  did  a  certain 
amount  of  business.  If  I  can't  prove  what  business 
he  did 

The  Court :  I  am  not  stopping  you  from  proving 
it.  I  just  want  to  find  out  what  is  the  theory  upon 
which  you  are  proceeding.  Counsel  is  making  an 
objection  on  the  [223]  materiality. 

Mr.  Rothert:  I  will  explain  the  theory  on  that. 
We  have  selected  the  Alameda  Air  Force  commis- 
sary base  as  an  example.  That  is,  we  intend  to  prove 
that  in  the  period  that  he  worked  on  it  he  sold  a 
certain  amount,  he  made  a  certain  amount  of  gross 
profit,  he  increased  the  number  of  items  that  the 
commissary  would  take  and  sell  to  a  certain  number, 
that  there  was  a  certain  volume,  that  the  volume 
averaged  so  many  cases  per  item  and  to  show  the 
experience  that  one  commissary  store  had. 

Then  I  intend  to  prove  the  progress  he  made  at 
other  commissary  stores  and  the  acceptance  of  the 
Hunt  line  at  other  commissary  stores,  the  figures  as 
to  dollar  amounts  and  the  gross  profit  that  the  Ala- 
meda Air  Base  commissary  can  be  used  as  a  guide, 
some  basis  for  estimating  his  prospects  if  he  had 
been  allowed  to  continue  with  the  Hunt  line.  I  had 
hoped — I  shouldn't  say  I  hoped — I  had  asked  him 
to  make  the  same  computation  for  another  base.  It 
would  be  a  huge  job  to  take  all  19  of  them,  just  to 
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have  a  little  more  basis  than  one.  Maybe  he  should 
do  that  tonight  and  come  in  to  carry  on  tomorrow 
with  another  base. 

The  Court:  I  will  overrule  the  objection.  I 
realize  you  have  to  start  some  place  in  this  process 
of  trying  to  prove  your  allegations  as  to  damage. 

Mr.  Rothert:  We  admit  we  did  not  make  any 
profits  at  [224]  the  time  of  the  termination,  but 
that  does  not  necessarily  preclude  us  or  does  not 
mean  we  would  never  have  made  any  profits  at  any 
time  later  on. 

Mr.  Cullinan:  If  your  Honor  please,  the  thing 
that  is  already  testified  on  direct  examination  is 
that  the  commissary  purchases  by  brand  at  the  dis- 
cretion of  the  supply  officer.  Maybe  a  supply  officer 
at  the  Naval  Supply  Depot  in  this  particular  pe- 
riod was  a  particular  officer  who  was  a  friend,  who 
would  buy  a  certain  amount  of  goods,  but  that 
would  not  establish  anything  for  any  other  base  or 
for  any  other  period  of  time. 

Mr.  Rothert:  The  California  law,  as  I  under- 
stand it,  does  not  preclude  the  showing  of  prospec- 
tive profits. 

The  Court :  If  there  is  some  evidence  that  a  cer- 
tain volume  of  business  is  built  up,  there  might  be 
inferences  that  could  be  drawn  from  it.  I  think 
your  objection  really  goes  to  the  weight  of  the  testi- 
mony rather  than  to  its  admissibility.  Maybe  when 
he  gets  all  through  it  won't  have  any  weight,  but  I' 
think  there  is  no  just  basis  for  excluding  the  op- 
portunity to  present  whatever  the  plaintiff  has  in 
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the  matter  in  that  regard,  whatever  showing  he 
needs  to  make.  I  think  the  objection  really  goes  to 
the  weight  rather  than  to  the  admissibility  of  the 
testimony.  I  will  overrule  the  objection. 

Mr.  Rothert:  It  may  be  of  assistance  to  the 
Court.  I  [225]  have  a  California  Supreme  Court 
decision,  which  is  a  very  short  statement  on  this 
question  of  prospective  profits.  Your  Honor's  state- 
ment is  practically  one  hundred  per  cent  correct. 

The  Court:  Let  us  wait  until  we  get  the  evi- 
dence. I  will  overrule  the  objection. 

Q.  (By  Mr.  Rothert):  What  was  the  total 
amoimt  of  sales  to  the  commissary  at  the  Alameda 
Air  Base? 

A.  For  this  twelve  months'  period  that  we  re- 
capped, $10,805.52. 

Q.  Did  you  check  the  invoices  of  Hunt's  on 
which  you  paid  for  that  very  same  merchandise 
sold  to  Alameda?  How  much  was  the  invoice 
I)rice 

Mr.  CuUinan:  If  your  Honor  please,  I  want  to 
get  this  clear  before  we  get  into  it.  If  the  man  has 
invoices  present,  I  do  not  want  to  clutter  up  the 
record  with  all  these  invoices,  but  I  would  like  per- 
mission to  take  them  with  me  this  evening  to  check 
them  over  after  he  has  testified  to  a  summary  of 
the  invoices. 

The  Court :  You  can  arrange  to  examine  the  de- 
tails. Go  ahead. 

Q.     (By  Mr.  Rothert):     What  was  the  cost  of 
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the  Hunt  Products  that  you  sold  to  Alameda  com- 

missaiy  for  the  $10,500  and  some  figure  ? 

A.    $10,805 — the  cost  was  $10,050,  a  difference  of 
$755.  [226] 

Q.    You  said  this  twelve  month  period. 

A.     From  April  to  April. 

Q.     There  was  not  any  other  period  in  which  you 
sold  to  Alameda  Air  Force  Base,  was  there? 

A.    No. 

Q.     Now,  you  have  a  record  of  the  volume  of  each 
item  that  you  sold? 

A.     That  is  right;  as  a  breakdown  of  each  indi- 
vidual item — the  55. 

Q.     I  am  not  going  to  ask  you  for  each  of  the 
55.  What  was  the  largest  volume  item? 

A.    46-ounce  tomato  juice. 

Q.     How  many  of  those  were  sold  in  the  twelve 
months?  A.     This  shows  249. 

Q.     249  what?  A.     Cases. 

Q,     That  is  an  average  of  about  20  a  month?        = 

A.     That  is  20  per  month,  yes,  sir.  I 

Q.     What  was  the  lowest  item  in  volume?  I 

A.     Eight-ounce  spinach — 300  spinach — one  size 
of  spinach. 

Q.     Spinach  in  size  300  cans?  A.    Yes,  sir. 

Q.     What  was  the  volume  on  that  ? 

A.     Three. 

Q.     For  the  whole  year?  [227]  - 

A.    Yes,  sir.  * 

Q.     What  was  the  total  number  of  cases  that  you 
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sold  of  all  items  and  all  sizes  for  that  total  amount? 

Have  you  got  it  added  up  ? 

A.  Awfully  quick.  2,148,  approximately.  I  may 
have  missed  it  a  case  or  two,  but  2,148. 

Q.  What  percentage  of  profits  did  you  make  in 
the  later  sales  as  compared  to  the  early  sales'? 

A.     Our  early  sales 

Mr.  Cullinan:  Just  a  minute.  If  your  Honor 
please,  I  think  there  ought  to  be  some  foundation 
laid  as  to  how  he  arrives  at  this  percentage  which 
is  early  sales  and  later  sales. 

The  Court:  You  will  have  to  lay  a  foundation. 
What  do  you  mean  by  "early"? 

The  Witness:  The  first  three  months  vs.  the 
last  three  months. 

Q.  (By  Mr.  Rothert) :  What  was  the  percent- 
age of  gross  profit  for  the  entire  year's  business  at 
that  one  commissary  ?  A.     Seven  and  a  half. 

Q.  In  the  sales  in  April  of  1952,  have  you  com- 
puted or  do  you  have  any  record  there  of  what 
profit  or  percentage  of  profits  you  made  ? 

A.     Five — approximately  five  per  cent. 

Mr.  Cullinan:  Can  we  establish  the  foundation 
of  how  [228]  he  computed  this  percentage?  What 
w^ere  the  factors  to  compute  five  per  cent?  What 
figures  and  factors  did  you  use? 

The  Witness:  Well,  we  used  the  cost — oui'  pur- 
chase order  cost,  and  then  Hunt's  cost  to  us,  and  the 
difference  on  the  selling  price. 

Q.  Do  you  have  five  per  cent  written  down 
somewhere  ? 
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A.  No,  but  I  am  fast  enough  on  figures.  There 
is  a  five  average,  and  then  it  gradually  increases  as 
it  goes  along. 

Q.  You  have  here  a  list  of  each  sale  and  each 
purchase  from  Hunt  Foods?  A.    Yes,  sir. 

Q.     One  opposite  the  other?  A.     Yes,  sir. 

Q.     The  column  entitled  C,  that  is  costs? 

A.     Yes. 

Q.     The  column  headed  S  is  sales? 

A.    Yes. 

Q.     And  are  these  down  in  chronological  order? 

A.    Yes,  sir,  by  dates. 

Q.     What  is  the  third  column,  P.O.? 

A.  Purchase  order  numbers,  so  they  can  be  iden- 
tified. 

Q.  I  will  put  that  with  the  invoices  themselves. 
Did  you  review  the  invoices  for  any  other  commis- 
sary store?  A.     Fort  Ord. 

Q.     Fort  Ord?  [229]  A.    Yes,  sir. 

Q.  Do  you  have  the  same  amount  of  review  of 
computation  for  Fort  Ord? 

A.     Not  profit-wise,  just  cost-wise. 

Q.     What  total  items  did  you  sell  at  Fort  Ord? 

Mr.  Cullinan:  If  your  Honor  please,  it  will  be 
understood  that  my  objection  that  this  is  incompe- 
tent, irrelevant  and  immaterial  goes  to  the  Fort 
Ord  business,  too. 

The  Court:     Overruled. 

A.  Fort  Ord,  on  the  invoices  which  I  checked, 
which  was  four,  to  ,G:ive  us  a  pattern,  because  we 
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picked  what  we  call  a  heavy  item  and  a  little  item 

to  do  that — you  couldn't  pick  all  big  ones 

Mr.  Cullinan:  Just  a  minute,  if  your  Honor 
pl(uxse.  I  object  to  this.  If  he  developed  some  theory 
of  his  own  as  to  how  he  picked  the  pattern,  I  am  in 
no  position  to  tell  what  this  pattern  is. 

The  Court:  You  had  better  lay  a  foundation  as 
to  how  this  was  done. 

Q.  (By  Mr.  Rothert)  :  Did  you  review  all  of 
the  Fort  Ord  invoices? 

A.  I  reviewed  four  months  of  Fort  Ord — five 
months. 

Q.     When  did  you  start  selling  at  Fort  Ord? 

A.  Immediately  w^hen  we  took  it  over.  We  were 
always  selling  them  some  stuff.  [230] 

Q.    What  five  months  did  you  take? 

A.  It  looks  like  the  last  three  of  1953— the  first 
three  of  1953  and  the  last  two  of  1952. 

Q.     That  is  five  months  ? 

A.  Yes,  the  last  few  months  we  had  it  and  the 
month  or  two  previous  to  that.  [231] 

The  Court:  I  think  you  had  better  prepare  this, 
Mr.  Eothert.  I  do  not  feel  that  it  is  proper  to  take 
up  the  Court's  time  in  doing  this  calculation  here. 
You  ought  to  have  some  schedules,  exhibits  pre- 
pared to  show  the  manner  in  which  you  are  calcu- 
lating your  complaint  for  damages  so  that  they  are 
ready  to  be  presented  to  the  Court  and  explained, 
but  I  can't  see  giving  the  time  to  having  the  witness 
thumb  through  papers  and  look  at  items  that  he 
has  made  notes  on  and  give  testimony  on  it.  It  is 
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not  in  a  shape  that  the  Court  can  follow  it.  I  have 
tried  cases  and  participated  in  cases  involving  dif- 
ferent subjects.  You  will  have  to  have  some  data 
that  is  already  prepared  so  it  is  in  exhibit  form,  in 
some  intelligent  form  so  that  the  trier  of  the  fact  can 
follow  it  and  see  how^  the  claim  is  made,  the  basis 
of  the  claim.  It  has  to  be  prepared  in  advance.  We 
can't  take  the  time  to  have  the  calculations  made  in 
the  courtroom  as  a  part  of  the  testimony.  It  takes 
up  too  much  time. 

Mr.  Rothert :  Does  your  Honor  think  it  would  be 
better  to  adjourn  now?  [231] 

The  Court:  We  will  take  a  recess  until  tomor- 
row morning  and  see  if  you  can  have  something  in 
concrete  form  that  can  be  followed.  I  see  that  the 
witness  is  using  a  lot  of  pencilled  notations  that 
he  has  made,  which  is  very  difficult  for  us  to  follow. 
There  ought  to  be  something  prepared  to  indicate 
at  least  the  basis  upon  which  you  claim  a  list  of 
prospective  profits  can  be  calculated,  something  that 
can  be  more  concrete  in  form. 

Mr.  Rothert:  I  understand  that,  your  Honor, 
and  I  would  like  to  ask  a  question  so  that  the  evi- 
dence will  be  as  concrete  and  also  as  extensive  as 
the  Court  thinks  would  be  most  helpful. 

The  Court:  Mr.  Rothert,  it  is  not  up  to  me  to 
advise  counsel.  I  have  enough  to  do  to  try  to  decide 
the  case,  but  I  do  not  like  to  decide  cases  in  the 
dark,  and  if  I  am  obtusive  at  all  in  these  matters 
it  is  because  it  is  unsatisfactory  in  getting  at  the 
matter.  You  have  to  do  the  best  you  can  with  it. 
But  this  is  a  rather  unsatisfactory  method  of  pro- 
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cedure.  There  should  be  a  little  more  preparation. 

Mr.  Rothert:  Since  it  happens  to  be  about  the 
end  of  the  afternoon  I  would  request  that  we 
adjourn  now,  and  when  we  start  in  the  morning  I 
will  have  a  statement  that  may  be  of  assistance. 

The  Court:  Gentlemen,  see  if  you  can  get  the 
evidence  in.  Do  you  have  any  more  witnesses  ?  [232] 

Mr.  Rothert:     We  have,  yes. 

The  Court:     Many? 

Mr.  Rothert:     No. 

The  Court :  Have  them  here  tomorrow  and  let  us 
see  if  we  can't  proceed  a  little  more  rapidly  in  this 
case.  You  gentlemen  are  being  a  little  leisurely  in 
the  presentation  of  this  case.  Perhaps  it  is  not  alto- 
gether your  fault.  I  think  this  case  should  have 
had  a  pre-trial.  Matters  should  have  been  agreed 
upon.  That  all  should  have  been  handled  in  a  pre- 
trial conference.  It  may  be  you  are  not  at  fault.  If 
I  had  this  case  before  I  would  have  made  you  pre- 
trial it.  The  issues  that  required  evidence  would 
have  been  narrowed.  All  these  documents  could 
have  been  offered  in  evidence  a  long  time  ago  in  pre- 
trial, just  put  in  one  after  another,  given  a  number 
without  more,  on  a  stipulation  that  letters  were  sent 
or  received.  I  am  not  blaming  you  for  that.  Prol)- 
ably  it  was  not  called  to  your  attention.  That  is  one 
of  the  great  factors,  important  factors,  rather,  in 
the  pre-trial  procedure,  to  eliminate  much  of  this 
time-consuming  business. 

For  instance,  the  defendant  has  introduced  almost 
40  letters.  They  could  have  been  in  in  one  fell  swoo]) 
and  reference  made  to  whatever  vou  wanted  to  refer 
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to  at  the  time  of  trial.  Likewise  with  respect  to  the 
plaintiff's  exhibits.  I  apologize  for  lecturing  you. 
We  have  so  many  other  cases,  that  is  one  of  the 
reasons  we  should  make  use  of  the  pre-trial  [233] 
procedure  to  eliminate  tedious  procedures  that  are 
not  necessary. 

Suppose  we  meet  at  10:00  o'clock  in  the  morning. 

(Whereupon,  an  adjournment  was  taken 
until  10:00  o'clock  a.m.,  Wednesday,  November 
30,  1955.  [233-A] 

Wednesday,  November  30,  1955—10:15  A.M. 
The    Clerk:     Phillips   v.    Hunt   Foods,    further 

trial. 

Mr.  Rothert:     Ready. 

Your  Honor,  may  I  make  a  very  brief  statement 
by  way  of  explanation  at  this  time  in  view  of  your 
Honor's    justified    comments    yesterday?    We    had 
computed  and  based  the  allegations  of  the  complaint  ' 
as  to  damages  on  a  theory  or  on  a  basis  based  on  ij 
the  total  volume  of  sales  in  the  commissary  stores  i 
and  what  we  considered  a  reasonable  percentage  of  \ 
that  business  available  to  the  plaintiffs  on  sales  of  l| 
Hunt  Foods. 

Last  week  in  getting  the  evidence  together  we  ; 
ran  into  the  problem  that  the  total  sales  of  the  ^ 
commissary  stores  could  not  be  proven  with  admis-  j 
sible  evidence  for  a  variety  of  reasons  or  a  number' 
of  reasons,  so  that  we  shifted  or  adopted  a  different' 
basis  for  estimating  damages  and  that  was  the  pri- 1 
mary  reason  why  w^e  weren't  as  well  prepared  as, 
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we  might  have  been  otherwise.  And  we  are  ready 
to  proceed  with  that  this  morning. 

But  before  calling  Mr.  Phillips  to  the  stand,  I 
had  subpoenaed  and  there  is  in  court  Col.  Bivens 
of  the  Sixth  Army.  I  would  like  to  call  him  because 
it  will  be  very  short. 

The  Court:     Very  well.  [235] 

Mr.  Rothert:     Col.  Bivens,  please. 

COL.  ARTHUR  L.  BIVENS 

called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 

The  Clerk:  Will  you  please  state  your  name  to 
the  Court,  sir? 

The  Witness :      Col  Arthur  L.  Bivens. 
The  Clerk:     Please  spell  your  last  name? 
The  Witness:     B-i-v-e-n-s. 

Direct  Examination 
By  Mr.  Rothert: 

Q.  Col.  Bivens,  what  is  your  present  station  and 
duty  in  the  military,  in  the  United  States  Army? 

A.  My  station  is  the  Presidio  of  San  Francisco ; 
my  duty  is  as  quartermaster  to  the  Sixth  Army. 

Q.  And  does  the  Sixth  Army  have  a  certain  num- 
ber of  commissary  stores  at  its  military  bases  in 
this  area?  A.    Yes,  sir,  it  does. 

Q.  And  do  you  have  any  information  concern- 
ing the  volume  of  sales  at  any  of  the  commissary 
stores  on  any  of  the  Army  bases  under  the  Sixth 
Army  ? 

A.     I  have  some  information  on  total  sales  vol- 
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umes  from  some  of  the  stores  in  the  Sixth  Army- 
area. 

Q.     Is  that  for  the  Presidio  and  Fort  Ord? 

A.     The  Presidio  and  Fort  Ord,  yes. 

Q.  Do  you  also  have  information  as  to  the  com- 
missary store  at  the  Oakland  Army  Base?  [236] 

A.     That's  right,  yes,  sir. 

Q.     Is  that  under  the  Sixth  Army's  jurisdiction? 

A.  That  is  not  under  the  supervision  of  the 
Sixth  Army. 

Q.  Do  these  figures  you  have  relate  to  one  year's 
period  from  November  1st,  1954,  to  October 
31st,  '55? 

A.  That's  right,  I  believe,  yes;  November,  '54, 
through  October,  '55. 

Q.  And  what  has  become  of  or  what  is  the  avail- 
ability of  similar  records  or  information  for  prior 
years  to  that  period? 

A.  Generally,  records  are  retained  for  one  year 
after  the  year  in  which  they  are  developed,  or  the 
year  in  which  they  accrued.  They  are  then  either 
destroyed  or  in  some  cases  returned  or  forwarded 
to  Kansas  City  for  permanent  storage.  [237] 

Q.  Are  the  records  with  the  information  that 
you  have  records  that  go  back  as  far  as  the  records 
that  are  now  available  under  your  custody?  I  mean, 
do  you  have  any  other  information  about  commis- 
sary sales  prior  to  the  year's  period  covered  by  this 
information  which  you  have  ? 

A.  I  couldn't  answer  that  question.  I  don't  know 
exactly  what  is  available. 
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Q.  I  mean  rip^ht  here  in  your  headquarters  at 
tlie  Presidio. 

A.  Other  than  the  information  which  I  have 
with  me? 

Q.    Yes. 

A.  I  can't  tell  you  what  we  do  have  there  with- 
out reviewing  it  and  checking  it. 

Q.  These  records  of  sales,  how  do  they  come  to 
your  headquarters?  I  will  withdraw  that.  Do  the 
purchasing  officers  or  officers  in  charge  of  commis- 
sary sales  in  the  Sixth  Army  make  any  regular  re- 
ports of  the  sales  in  their  commissaries'? 

A.  The  commissary  officers  make  regular 
monthly  reports  on  sales  to  the  office  of  the  Quarter- 
master General. 

Q.  Do  those  reports  also  come  to  the  Sixth  Army 
headquarters,  copies  of  them? 

A.  I  don't  know  whether  we  retain  copies  of 
those  reports  or  not.  The  commissaries  in  the  Sixth 
Array  do  retain  copies  of  the  reports. 

Q.  Was  this  information  that  you  have  obtained 
from  the  commissary  stores  from  copies  of  these 
reports?  [238]  A.     Yes. 

Q.  This  information,  as  I  understand  it,  shows 
a  total  volume  of  all  sales,  the  total  sale  of  meat 
products  and  the  total  sale  of  fresh  produce,  is  that 
correct?  A.    Yes,  sir. 

Q.  Was  this  information  obtained  that  you  have 
brought  with  you  to  court  at  your  direction  by  peo- 
ple subordinate  to  you  in  the  army? 

A.     Yes,  sir. 
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Q.  Will  you  state  what  the  dollar  volume  of  total 
sales  for  the  Presidio  commissary  store  was  during 
the  period  given  of  one  year  from  November  1st, 
1954,  to  October  31st,  1955? 

Mr.  Cullinan :  If  your  Honor  please,  I  will  object 
to  the  question.  The  answer  would  be  incompetent, 
irrelevant,  immaterial  in  this  matter.  The  total 
volume  of  sales  at  the  Presidio  or  any  other  place 
would  not  be  material  to  any  of  the  issues  in  this 
action. 

The  Court:    How  would  it  be  material,  counsel? 

Mr.  Rothert:  In  this  respect,  your  Honor:  It 
would  tend  to  indicate  that  the  volume  of  canned 
goods  sales  and  purchases  at  commissary  stores  is 
very  large  and  would  impose  no  practical  limita- 
tion on  the  opportunities  or  availability  of  sales 
from  the  quantity  of  business  alone.  In  other  words, 
if  the  total  amount  handled  in  the  whole  [239]  area 
is  $100,000  and  somebody  is  trying  to  get  a  part 
of  it,  it  would  be  an  entirely  different  picture  than 
if  there  were  one  million,  two  million,  five  million 
or  some  huge  amount. 

The  Court:    Your  question  was  total  volume. 

Mr.  Rothert :    Not  limited  to  canned  goods. 

The  Court:    Is  this  limited  to  canned  goods? 

Mr.  Rothert:  No,  it  is  not  limited  to  canned 
goods.  It  is  all  sales.  There  have  been  many  statis- 
tics  

The  Court:  Are  you  able  to  have  the  witness 
break  it  down? 

Mr.  Rothert:     All  the  figures  that  are  available 
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are  total  sales,  meat  and  fresh  produce,  and  I  will 
concede  that  the  volume  of  canned  goods  sales  is 
not  contained  in  these  figures  as  any  separate  item, 
but,  as  I  understand  it,  the  food  business,  like  many 
others,  has  been  thoroughly  studied  and  investi- 
gated on  experience,  past  performances,  and  there 
are  accepted  percentages,  accepted  by  the  industry 
as  a  reliable  estimate  of  the  proportion  of  total 
sales  in  a  super  market  or  a  store  of  that  kind,  of 
the  total  sales. 

The  Court:  I  do  not  want  to  interrupt  you.  It 
doesn't  make  very  much  difference  whether  the 
figure  is  admissible  or  not.  It  is  a  question  of  what 
weight  is  there  to  it.  What  would  it  mean,  anyhow? 
If  it  were  preliminary,  if  you  say  you  would  give 
the  figures  first — if  you  are  giving  the  [240]  total 
figures  first  and  then  you  are  going  to  tie  it  in  with 
some  other  data  or  some  other  calculations 

Mr.  Rothert:  I  think  I  can  tie  it  in  with 
proof 

The  Court:    T  see  no  objection  to  admitting 

the  testimony,  but  I  say  to  you  at  the  time  it  is  ad- 
mitted it  will  be  of  no  value  unless  it  is  tied  \\\) 
with  something. 

Mr.  Rothert:     I  will  concede  that. 

Mr.  Cullinan:  Also,  if  your  Honor  please,  the 
particular  records  that  the  Colonel  is  talking  about 
are  for  a  one-year  period  just  concluded  from  No- 
vember, 1954,  to  November,  1955,  limited  to  three 
bases. 

The  Court:    He  may  have  other  e\ddence.  I  think 
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he  may  present  some  other  data.  I  don't  know.  You 
can't  shut  off  testimony  that  is  partly — that  may 
be — that  may  have  a  later  relevance  to  it  because 
at  the  time  it  has  not  got  complete  relevance  be- 
cause the  attorney  can't  present  all  of  his  evidence 
in  one  instant  of  time.  I  do  not  think  the  objection 
that  it  is  excludable  is  good.  As  I  say,  standing 
alone,  it  has  no  weight  whatever. 

Mr.  Rothert :  I  do  not  want  to  have  anyone  mis- 
understand me  as  to  what  I  am  going  to  do.  I  will 
not  be  able  to  produce  any  other  evidence  of  total 
sales  of  any  other  commissary  at  any  other  period 
of  time. 

The  Court:  I  will  allow  the  question  to  be  an- 
swered. I  do  not  think  the  Court  would  be  justied 
to  just  exclude  [241]  any  piece  of  evidence  on  the 
ground  it  is  immaterial.  If  it  appears  later  that 
it  is  not  connected  up  in  any  way  or  it  has  no  ma- 
teriality, you  can  move  to  strike  it  out  or  the  Court 
will  simply  not  give  it  weight. 

Q.  (By  Mr.  Rothert) :  Would  you  answer  the 
question,  Colonel'?  Do  you  remember  it? 

A.  Yes.  I  believe  it  was  the  total  sales  of  the 
Presidio  commissary. 

Q.     Yes. 

A.  I  would  like  to  state  that  these  figures  have 
not  been  authenticated  as  such,  but  they  were  taken 
from  the  report  referred  to. 

Mr.  Cull  in  an :  If  your  Honor  please,  I  will  object 
to  the  figures  on  the  basis  that  they  are  unauthenti- 
cated  figures. 
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The  Court :    How  did  you  obtained  them,  Colonel  ? 

A.  They  were  obtained  by  a  person  under  my 
supei-vision  from  a  copy  of  the  report  which  had 
been  forwarded  to  Washington. 

Q.  It  was  taken  from  the  copy  of  the  report  of 
the  Quartermaster  of  the  Sixth  Army  and  sent  to 
Washington  *? 

A.  No;  a  report  of  the  commissary  officer  pre- 
l)ared  by  the  commissary  officer. 

Q.     Part  of  your  own  records? 

A.  A  part  of  the  records  of  the  commissary  and 
of  the  Quartermaster  General  in  Washington,  [242] 
yes. 

Q.     You  may  answer  the  question. 

A.     The  total  is  $2,723,326.53. 

Q.     For  what  commissary  is  that? 

A.  The  twelve  months  referred  to  for  the  com- 
missaries of  the  Presidio  of  San  Francisco. 

Q.  (By  Mr.  Rothert)  :  What  was  the  total  for 
the  same  period  of  time  at  Fort  Ord? 

A.  The  same  period  at  the  commissary  at  Fort 
Ord,  the  total  was  $2,659,452.14. 

Q.  What  is  the  total  sales  for  the  same  i:)eriod 
at  Oakland? 

A.  For  the  commissary  operated  at  the  Oakland 
Army  Base,  it  is  $642,865.42. 

Q.  Will  you  give  the  figures  for  each  base  dur- 
ing the  same  period  for  the  meat  products  and  the 
produce  just  so  that  we  have  all  three  figures'?  Is 
that  fresh  meat?  A.     Yes,  the  meat  market. 

Mr.  Cullinan :    If  your  Honor  please,  we  will  ob- 
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ject  to  any  testimony  about  how  much  meat  they 

sold. 

Mr.  Rothert:  I  will  withdraw  the  question  and 
say  I  have  no  further  questions  of  the  Colonel. 

The  Court:     That  is  all? 

Mr.  Rothert:  Do  you  have  any  cross-examina- 
tion? 

Cross-Examination 

By  Mr.  Cullinan: 

Q.  Colonel,  commissaries  carry  other  items  than 
food,  do  they  not?  [243] 

A.  Yes,  sir.  You  mean  items  like  soap  and  that 
sort  of  thing? 

Q.     Soap 

A.     Non-edible  items,  they  do,  yes. 

Q.     Many  non-edible  items? 

A.    I  would  say  a  substantial  number,  yes. 

Q.     Do  they  sell  clothing  at  the  commissaries? 

A.     No,  sir. 

Q.    Athletic  equipment? 

A.     No,  sir,  I  believe  they  have  nothing 

Q.    Do  you  know  whether  they  do  or  you  are  not ". 
sure  ? 

A.  Well,  I  can't  say  that  I  am  positive  because 
I  never  cheeked,  but  I  have  never  known  in  my 
experience  of  an  item  of  athletic  equipment  in  the 
commissary. 

Q.    What  about  drug  items? 

A.     No,  sir,  they  are  not  carried  as  a  line. 

Q.     Jewelry,  watches  and  that  kind  of  item  ? 
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A.     No. 

Q.     They  are  not  carried  in  the  commissary? 

A.  No,  sir.  Those  items  are  considered  Post  Ex- 
change items.  That  is  different  from  the  sales  of 
commissary.  Quartermaster's  sales  commissaries  are 
operated  as  grocery  type  operation  and  carry  only 
those  items  which  are  related  to  food  and  to  com- 
missary store  operation. 

Q.  Except  you  can  buy  Vano,  mops  and  that 
type  of  thing?  [244]  A.    Yes. 

Mr.  CuUinan:    I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Rothert : 

Q.  Colonel,  will  you  state  w^hether  or  not  there 
is  any  limitation  or  restriction  imposed  on  the  com- 
missary stores  in  the  Sixth  Army  as  to  the  number 
of  brands  of  anyone  item  that  is  carried  in  the  com- 
missary store? 

A.  A  restriction  as  to  the  number  of  brand 
names  of  a  given  item  which  may  be  carried,  yes, 
sir. 

Q.     How  is  that  restriction  imposed  ? 

A.     By  regulation. 

Q.  Do  you  know  what  that  restriction  is?  Can 
you  tell  us  what  it  is? 

A.     No,  sir,  itemwise  I  cannot. 

Q.  Is  it  uniform  for  all  items  or  does  it  vary 
according  to  items?  A.     It  varies  somewhat. 

Mr.  Rothert:    I  have  no  further  questions. 
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Mr.  Cullinan :    No  further  questions. 

The  Court:     That  is  all. 

Mr.  Rothert.:  Your  Honor,  I  am  handing  to  the 
clerk  and  to  counsel  a  typewritten  statement  which 
might  be  used  as  a  guide  to  assist  the  Court  and 
counsel  in  following  the  further  testimony  of  Mr. 
Phillips  on  the  damage  issue  of  [245]  the  case. 

L.  W.  PHILLIPS 

recalled  as  a  witness  in  his  own  behalf;  previously 
sworn. 

Direct  Examination 
(Continued) 
By  Mr.  Rothert: 

Q.  Mr.  Phillips,  since  yesterday  have  you  made 
any  computations  with  respect  to  the  sales  at  Ala- 
meda Naval  Air  Station  that  you  covered  yester- 
day? A.    Yes,  sir. 

Q.  Were  there  any  other  invoices  you  used  in 
your  computations  since  yesterday  that  you  did  not 
use  in  the  figures  that  you  gave  in  court  yesterday  ? 

A.     I  computed  a  similar  figure. 

Q.  I  am  asking  you  whether  there  were  any  in- 
voices? A.     Yes. 

Q.     You  have  those  additional  invoices? 

A,     Yes,  sir. 

Q.     Where  are  they?  A.     In  this  file. 

Q.     How  many  are  there? 

A.    Approximately  five — four  or  five. 

Q.  At  the  time  you  made  the  computation  that 
you  made  yesterday  from  these  invoices  which  coun- 
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sel  has  returned  to  me,  did  you  have  those  five  in- 
voices on  the  witness  stand?  A.    Yes,  sir. 

Q.     You  did?  [246]  A.     Did  I  have  them? 

Q.    Yes.  A.     I  had  them,  yes. 

Q.  Was  there  any  reason  why  you  did  not  in- 
clude those  five? 

A.     With  those?  They  are  a  different  base. 

Q.  The  ones  you  got  there,  are  they  for  Alameda 
Naval  Air  Station? 

A.     Those  are  for  Fort  Ord. 

Q.  I  will  get  at  it  this  way :  Have  you  computed 
the  total  sales  and  the  cost  of  those  goods  sold  for 
Alameda  Naval  Air  Station  commissary  for  a 
twelve-month  period?  A.     Yes,  sir. 

Q.  How  much  were  the  sales  and  how  much 
did  you  pay  for  those  goods? 

Mr.  Cullinan :  I  will  object,  if  your  Honor  please, 
that  this  testimony  as  to  what  this  man  sold  to  Ala- 
meda and  how^  much  it  cost  him  has  no  relevancy 
to  the  issue  of  damages  in  this  case.  He  has  taken 
some  invoices,  he  has  listed  the  total  sales  he  made 
in  a  particular  period  of  time  to  a  particular  base. 
That  lays  no  basis  for  any  kind  of  a  foundation  for 
the  establishment  of  the  possible  prospective  dam- 
ages. 

The  Court :  I  do  not  quite  follow  you  on  that.  He 
has  to  start  some  place.  All  he  is  doing  is  analyzing 
the  figures  of  the  sales  that  were  actually  made.  In 
and  of  [247]  itself,  of  course,  it  does  not  prove  any 
damages,  but  I  would  think  it  might  have  some 
relevance,  relevance  with  respect  to  the  volume  of 
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business  done  and  the  profit  of  that  business  during 

the  period  he  was  operating. 

Mr.  Cullinan :  h'or  instance,  the  average  per  cent 
of  profit  was  about  a  certain  percentage  in  a  twelve 
months'  period  at  Alameda  when  he  was  starting  in 
business.  That  is  not  relevant  to  any  issue  in  this 
case.  If  he  wants  to  show 

The  Court:  I  do  not  quite  follow  you.  Why 
wouldn't  it  be  relevant? 

Mr.  Cullinan:  As  far  as  damages  go,  it  has  no 
bearing  on  what  damages  the  man  might  suffer  in 
the  future. 

The  Court:  Well,  the  man  is  in  business  for  a 
year  and  he  wants  to  show  he  would  lose  some  busi- 
ness— there's  a  basis  for  showing  how  much  he 
might  make  next  year. 

Mr.  Cullinan:     That  is  my  point. 

The  Court :  When  you  sell  a  piece  of  real  estate, 
you  show  the  income  of  the  property  for  a  period 
of  time  and  upon  the  basis  of  that  you  caluculate 
what  the  income  from  the  property  would  be  in  the 
future.  I  just  do  not  quite  get  what  your  point  is. 
You  have  to  start  some  place  in  the  process  of  pro- 
ducing evidence.  I  do  not  see  anything.  Maybe  it 
won't  demonstrate  there  was  any  profit,  but  I  don't 
see  how  I  can  shut  the  mouth  of  the  witness  on 
something  that  might  have  some  relevancy.  Over- 
ruled. [248] 

Q.  (By  Mr.  Rothert) :  Do  you  have  your  notes 
with  you,  Mr.  Phillips,  as  to  the  Alameda  Naval 
Air  Station?  A.    Yes,  sir. 
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Q.  I  am  giving  you  this  typewritten  memoran- 
dum merely  for  whatever  assistance  it  might  give 
you.  Was  that  typed  up  from  figures  which  you 
computed  yourself?  A.     Yes,  sir. 

Q.  State  what  the  total  sales  of  the  Alameda 
commissary  were  during  the  twelve-month  period 
and  the  amount  that  you  paid  for  that  merchandise 
and  the  gross  profit  from  those  sales. 

A.  On  the  sales  that  are  listed  we  paid  $10,- 
806,87. 

The  Court:  When  you  say  on  the  sales  that  are 
listed 

The  Witness:     The  twelve-month  sales. 

The  Court :    Yes,  but  what  is  the  amount  ? 

The  Witness:     The  cost? 

The  Court:     No. 

The  Witness :     The  amount  of  sales  ? 

Mr.  Rothert:  You  suggest  that  on  the  sales  that 
were  listed. 

The  Court :  That  does  not  mean  anything  for  the 
record. 

The  Witness:  The  twelve-month  sales  of  the 
Alameda  commissary  stores  were  the  reselling  price ; 
we  received  $11,586.01. 

Q.  (By  Mr.  Rothert)  :  And  how  much  did  you 
pay  Hunt  Foods  [249]  for  that  same  merchandise? 

A.     $10,806.87. 

Q.  Did  you  pay  Hunt  Foods  for  all  of  that  mer- 
chandise? A.    Yes,  sir. 

Q.  You  may  recall  that  yesterday  you  gave  some 
figures,  approximately  $10,800,  for  the  total  sales. 
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and  $10,050  for  the  total  purchases.  Can  you  ex- 
plain why  these  figures  are  different  from  the  ones 
you  gave  yesterday? 

A.  You  have  an  invoice  in  your  file  that  I  didn't 
have  on  a  percentage  you  wanted  to  show,  and  I 
added  that  invoice  to  this  total  and  there  is  the 
variance. 

Q.  Did  you  also  compute  the  amouts  of  the  sales 
and  cost  for  the  first  ten  orders  at  Alameda  during 
that  twelve-month  period  ?  A.    Yes,  sir. 

Q.  What  were  the  amounts  of  the  sales  and  the 
costs  and  the  gross  profit  from  the  first  ten  orders? 

A.  We  paid  or  we  sold  the  merchandise  for 
$2,196.13.  We  paid  $2,058.73. 

Q.  Did  you  do  the  same  computation  for  the  last 
ten  orders  of  that  twelve-month  period  ? 

A.     Yes,  sir. 

Q.  What  were  the  sales  and  costs  for  those  ten 
orders?  A.    We  sold 

Mr.  Cullinan:  If  your  Honor  please,  I  would 
like  to  [250]  object.  There  is  no  showing  here  that 
the  market  remained  the  same  or  what  the  basis — 
why  he  took  the  last  ten  orders  and  the  first  ten 
orders.  I  think  that  ought  to  be  brought  out  as  to 
what  these  orders  are. 

The  Court :  I  suppose  he  is  endeavoring  to  show 
that  in  times  past  it  was  more  favorable  to  a  profit- 
able operation. 

Mr.  Rothert:  There  is  an  increase  in  the  profit 
margin  and  an  increase  in  the  volume. 

The  Court :     I  will  overrule  the  objection. 
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A.  Our  selling  price  of  the  merchandise  was 
$3,715.34.  Our  cost  was  $3,362,  and  I  believe  it  is 
seven  cents. 

Q.  (By  Mr.  Rothert) :  Did  you  have  any  rea- 
sons for  picking  out  the  Alameda  commissary 
stores  for  this  analysis'?  A.    Yes,  sir. 

Q.    What? 

A.  We  had  54  items  of  Hunt  foods  in  there 
which  gave  us  a  cross-section  as  to  the  variety  of 
sales  of  most  of  their  merchandise.  We  picked  the 
high  one  and  the  low  one. 

Q.     When  you  say  54,  is  that  items  and  sizes? 

A.     And  sizes,  yes,  sir. 

Q.  When  you  first  started  contacting  the  Ala- 
meda commissary,  were  they  handling  Hunt's 
products  ?  A.     They  might  have 

Mr.  Cullinan :  If  your  Honor  please,  I  object  to 
that.  This  witness  is  not  qualified  to  know  whether 
they  were  [251]  purchasing  Hunt  products.  He  is 
neither  with  the  air  station  nor  is  he  with  Hunt 
Foods.  He  is  just  a  man  in  the  food  business.  We 
might  as  well  ask  any  customer  whether  they  were 
selling  Hunt  Food  products.  No  customer  would  be 
qualified  to  testify  to  that. 

The  Court:    I  will  overrule  the  objection. 

The  Witness :  The  records  that  we  received  from 
Hunt 

Mr.  Rothert:     No 


The  Witness:    This  is  a  lead-up  to  the  question. 
You  want  it  answered? 
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The  Coui-t:  Don't  you  tell  him  what  it  is  going 
to  lead  up  to.  Listen  to  the  question. 

Q.  (By  Mr.  Rothert)  :  Did  you  visit  the  Ala- 
meda Naval  Air  Station  commissary  early  in  the 
period  you  started  selling  Hunt  products  ? 

A.    Yes,  sir. 

Q.  Did  you  look  at  the  shelves  in  the  commis- 
sary when  you  visited  them  ?  A.    Yes,  sir. 

Q.  Did  you  make  any  investigation  to  determine 
what  was  being  sold  there  by  brands  and  so  forth? 

A.    Yes,  sir. 

Q.  When  you  did  that,  did  you  see  whether  any 
of  Hunt's  products  were  then  being  sold,  on  the 
shelves  for  sale?  A.     I  didn't  see  any.  [252] 

Q.  What  was  the  total  number  of  cases  sold  to 
the  Alameda  commissary  for  twelve  months  of  all 
items  and  sizes'? 

A.     2,145,  I  believe  the  figure  is. 

Mr.  Rothert:  Your  Honor,  I  am  going  to  skip 
the  things  that  are  merely  mathematical  computa- 
tions as  far  as  testimony  is  concerned. 

Q.  Did  you  make  any  similar  analysis  for  the 
business  you  did  at  Fort  Ord?  A.    Yes,  sir. 

Q.  What  period  of  time  did  you  select  for  Fort 
Ord?  A.     January,  1953,  until  April  of  1953. 

Q.    Four  months?  A.    Yes,  sir. 

Q.  Why  did  you  pick  only  four  months  for  the 
Fort  Ord  commissary? 

A.  That  is  when  we  received  the  same  items  over 
the  same  period  of  time,  so  we  had  a  correct 
analysis. 
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Q.  When  you  say  the  same  items,  do  you  mean 
the  same  54  items  and  sizes'? 

A.  No;  the  same  nine  items  and  sizes  that  we 
were  selling. 

Q.  What  was  the  experience  at  Fort  Ord  be- 
fore January,  1953,  as  far  as  your  sales  there  were 
concerned  % 

A.  Some  months  we  would  sell  them  i&ve  items; 
other  months  we  would  sell  them  nine ;  other  months 
we  would  sell  them  four,  six,  and  a  variety  of  items. 
So  we  didn't  have  any  [253]  correct  analysis. 

Q.  What  was  there  that  makes  the  sales  of  the 
four  months  started  January,  1953,  any  different 
from  the  sales  prior  to  January,  1953? 

A.  We  were  able  to  sell  them  the  items  continu- 
ally for  the  four  months. 

Q.     More  consistent  sales'? 

A.     That  is  right. 

Q.  During  that  four  months'  period,  what  was 
the  total  sales  to  Fort  Ord  and  what  was  the  pur- 
chase price  to  you  for  the  same  merchandise'? 

A.  Our  selling  price  for  the  four  months  was 
$4,360.50. 

The  Court :    No ;  you  are  looking  at  Hamilton. 

Mr.  Rothert:     On  the  typewritten  sheet  *? 

The  Witness :    I  am  sorry.  $6,344.42. 

Q.  (By  Mr.  Rothert)  :  Where  are  you  looking 
at  now?  A.     I  looked  at  Hamilton.  $6,344.42. 

Q.     What  was  the  cost  of  it?  A.     $6,053.97. 

Q.    Did  you  say  53? 
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A.  $6,053.97.  Or  is  it  33?  It  is  33,  I  guess.  This 
type  is  not  so  very  clear. 

The  Court :     Should  it  be  53  ? 

A.    33. 

Q.     (By   Mr.   Rothert) :     What  was  the   gross 

profit?  [254] 

A.     Mathematically  there  is  a  $310.45  difference. 

Q.  How  many  items  and  sizes  were  sold  at  Fort 
Ord  during  that  same  period?  A.    Nine. 

Q.  What  was  the  total  number  of  cases  sold  in 
those  four  months?  A.     1,205. 

Q.  Did  you  make  a  similar  study  of  the  business 
done  at  Hamilton  Air  Force  base? 

A.    Yes,  sir. 

Q.    What  period  did  you  select? 

A.     January,  1953,  until  April,  1953. 

Mr.  Rothert:  There  is  a  mistake  on  the  type- 
written sheet,  your  Honor.  It  should  be  January, 

1953. 

Q.  Why  did  you  select  those  four  months  rather 
than  some  other  period  ? 

A.  We  found  a  number  of  items  selling  con- 
secutively during  that  period  of  time  so  we  could 
correctly  make  an  analysis.  Otherwise  you  could  not 
if  there  were  skips  anywhere. 

Q.  In  the  period  before  January,  1953,  how  did 
the  sales  go? 

A.  Well,  the  sales  were  spotty.  Some  months  we 
would  get  a  large  order,  other  months  we  would  get 
a  small  order.  Some  months — they  would  vary  that 
way  until  we  got  a  line  out  and  Hunt's  in. 
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Q.  You  studied  the  sale  price  that  you  received 
from  [255]  Hamilton  Air  Force  base  and  the  cost 
of  those  items  to  you  during  that  four  months' 
period  ? 

A.  The  selling  price  was  $4,360.50.  Our  cost 
was  $4,191.70. 

Q.     With  a  gross  profit  of  $169.80? 

A.    Yes,  sir. 

Q.  What  was  the  number  of  items  and  sizes  sold 
at  Hamilton  Air  Force?  A.    33. 

Q.  What  was  the  total  number  of  cases  sold 
during  that  four-month  period?  A.     645. 

Q.  Did  you  study  the  invoices  and  records  to 
determine  whether  there  were  certain  items  that 
were  sold  out  of  the  three  of  those  bases,  Alameda, 
Hamilton  and  Fort  Ord?  A.     Yes. 

Q.  What  were  those  items  that  were  common  to 
all  three  bases? 

A.  Hominy,  tomato  sauce,  pears,  ketchup, 
tomato  paste,  tomatoes,  300;  tomatoes,  2i/i>,  and  the 
common — that  was  common  to  all  three — common 
to  Alameda  and  Ord  was  blackberries  and  new 
potatoes. 

Q.  Using  the  items  you  have  just  named  that 
were  common  to  the  three  bases  in  your  sales,  did 
3^ou  compute  the  average  number  of  cases  per  item 
at  each  of  the  three  bases  ?  A.     Yes,  sir.  [256] 

Q.    What  was  that  average  for  each  base  ? 

A.  Five  in  Alameda,  eight  in  Hamilton,  and 
331/2  at  Fort  Ord. 

Q.     I  didn't  ask  you  w^hat  was  the  percentage  of 
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profit  on  the  four-month  sales  of  the  Fort  Ord  com- 
missary that  are  covered  by  your  previous  testi- 
money.  A.     Five  per  cent. 

Q.  What  was  the  percentage  of  profit  at  the 
Hamilton  Air  Force  commissary  for  the  four 
months  that  you  covered  in  your  previous  testi- 
mony ?  A.    Four. 

Q.  Was  it  one  of  these  three  commissaries  that 
you  did  not  handle  right  from  the  beginning? 

A.     Yes. 

Q.     Which  one? 

A.    Hamilton  Air  Force  base. 

Q.  When  did  you  start  to  make  sales  to  Hamil- 
ton, approximately? 

A.     About  December,  1952. 

Q.  Did  you  make  any  attempts  to  sell  to  Hamil- 
ton before  December,  1952?  A.    No,  sir. 

Q.    Why? 

A.  Hunt  Foods  asked  me  to  let  that  base  alone 
until  their  man  was  transferred  over  there,  as  he 
was  a  very  close  [257]  friend  of  Mrs.  Bennett,  the 
buyer,  and  T  said,  "That  is  fine  with  me  because  I 
will  be  very  busy  with  this  other  stuff." 

Q.  During  this  period — by  this  period,  I  mean 
the  time  that  you  were  selling  Hunt  Food  products 
— how  did  the  price  of  the  Hunt's  items  compare 
to  the  competing  lines  during  the  same  time  ? 

Mr.  Cullinan:  Just  a  moment.  When  you  say 
competing  lines,  you  should  be  specific.  I  object  to 
the  question,  if  your  Honor  please.  I  think  it  ought 
to  be  specific.  Does  it  compare  with  S&W,  does  it 
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compare  with  somebody   else's  brands?  Just  how 

does  it  compare  with  all  your  commodities 

Mr.  Rothert:  What  were  the  brands  of  food 
products  that  you  found  were  being  sold  in  the  com- 
missary stores  during  the  same  period  of  time  in 
the  same  items  that  Hunt  sold? 

A.  My  competition  was  S&W,  Wellman,  Sun- 
blest  and  Conference. 

Q.  Were  there  any  others  ?  Was  that  all  the  com- 
petition ? 

A.  There  would  be  some  items  on  various  brands, 
but  that  was  the  principal  competition.  Those  peo- 
ple were  actively  soliciting  the  commissary  business. 

Q.  How  did  Hunt  prices  compare  with  the  prices 
of  each  of  those  brands  that  you  have  mentioned? 

Mr.  Cullinan :  Excuse  me.  Of  which  time  are  we 
talking? 

Mr.  Rothert:  Throughout  the  entire  period  of 
December,  [258]  1951,  to  and  including  April,  1953. 

Mr.  Cullinan:  If  your  Honor  please,  I  object 
to  tliis  question.  I  think  first  it  ought  to  be  estab- 
lished that  there  was  a  standard  of  comparison  all 
through  those  years.  Here  we  have  a  12  to  13 
months'  period. 

The  Court:  I  think  that  is  a  little  technical, 
counsel.  I  will  overrule  the  objection. 

The  Witness :     The  question  again  ? 

Q.  (By  Mr.  Rothert)  :  State  what  the  differ- 
ence, if  any,  or  the  relationship  between  the  prices 
on  the  Hunt  products  and  the  prices  for  the  com- 
peting lines  you  just  enumerated  a  moment  ago 
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during  the  time  that  you  were  handling  the  Hunt 

line  in  these  commissary  stores. 

A.     The  difference  was  22  per  cent. 

The  Court:    What  does  that  mean? 

A.  The  difference  between  the  Hunt — the  cost 
of  Hunt  merchandise  and  what  the  competing  sell- 
ing price  on  the  shelf  of  other  brands  that  we  saw- 
was. 

Q.  (By  Mr.  Rothert)  :  Was  that  a  uniform 
difference  throughout  all  items  and  sizes'?  Is  it  an 
average  or  what  ?  A.     It  is  an  average. 

The  Court:    Did  you  calculate  that  average? 

A.    Yes,  sir. 

Q.  (By  Mr.  Rothert) :  Was  there  any  compet- 
ing items  of  any  of  those  competitors  you  named 
that  was  priced  below  the  [259]  price  of  the  Hunt 
item,  the  same  item  produced  by  Hunt  at  the  same 
time?  A.     No,  sir. 

Q.  Was  there  any  competing  item  that  was 
priced  as  low  as  the  price  for  the  same  item  pro- 
duced by  Hunt  at  the  same  time? 

A.     In  these  brands  that  I  spoke  of? 

Q.    Yes. 

A.     Were  they  lower  than  Hunt's  prices? 

Q.     As  low  as.  A.     No,  sir. 

Q.  Was  there  any  item  during  that  period  of 
time  produced  by  Hunt's  that  was  not  priced  below 
all  the  prices  of  the  competing  items,  competing; 
brands  of  the  same  items  you  just  enumerated? 

A.     The  Hunt's  costs  to  us  were  never  higher 
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than  the  selling  price  on  the  shelves  of  these  brands 

of  which  we  speak. 

Q.  The  question  was,  was  there  any  item  at  any 
time  of  the  Hunt's  line  that  was  not  priced  below 
the  price  of  all  the  competitors'?  A.     No 

Mr.  Cullinan :  May  I  have  that  question  and  an- 
swer read? 

(Question  and  answer  read.) 

The  Witness:  All  the  competitors  that  we  list 
here.  [260] 

Q.  (By  Mr.  Rothert) :  There  is  no  question. 
You  say  something-  about  all  the  competitors  that 
were  listed  here  ?  Were  there  some  competing  items 
or  brands  that  you  did  not  mention  that  were  priced 
as  low  as  Hunt's  at  any  time? 

A.  We  never  saw  them.  These  here  were  the 
items  in  the  stores  and  due  to  their  limitations  they 
were  limited  to  certain  numbers  and  these  were  the 
ones  we  saw. 

Q.  Did  you  ever  see  any  Del  Monte  or  Libby 
products  on  sale  at  the  commissary  stores? 

A.     A  few,  yes,  sir,  a  few  priced  higher. 

Q.     Did  you  ever  see  Stokely  ? 

A.     I  never  did. 

Q.  Were  there  any  other  commissary  bases 
where  the  purchasing  officer  had  indicated  that  he 
would  install  the  Hunt  line  but  it  had  not  been  in- 
stalled prior  to  the  termination 

Mr.  Cullinan :  If  your  Honor  please,  this  is  hear- 
sav  to  Hunt  Foods  as  to  what  this  man  and  some 
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commissary  officer  discussed  as  to  what  might  hap- 
pen in  the  future. 

Mr.  Rothert:  May  I  add  to  that  question,  then, 
in  the  presence  of  any  representative  of  Hunt 
Foods?  I 

The  Witness :    Yes,  sir.  [261] 

Q.  Who  was  the  representative  of  Hunt's  Foods 
who  was  present?  A.    Mr.  Steiger. 

Q.     In  what  commissary  store  was  that? 

A.     Mather  Air  Base  at  Sacramento. 

Q.     Is  that  the  only  one  or  were  there  any  others  ? 

A.  At  Mare  Island  Naval  Supply — Mare  Island 
commissary  store  at  Mare  Island  under  Commander 
Shea. 

Q.    When  did  that  occur? 

A.     I  would  say  it  w^as  in  March  or  April  of  1953. 

Q.  Mr.  Phillips,  you  have  stated  that  you  were 
with  Safeway  Stores  for  a  number  of  years.  At 
any  time  during  that  period  were  you  in  any  de- 
partment that  studies  the  statistics  of  the  food  in- 
dustry? A.     Yes,  sir. 

Q.     In  what  department  was  that  ? 

A.  In  Safeway 's  analytical  department  which 
sets  up  records  for  buying — for  purchasing  and 
supplies. 

Q.    When  were  you  in  that  department? 

A.     1941  and  again  in  1945;  see,  it  was  '41  and 
again  '45.  A  short  while  in  '45,  but  the  full  year  i 
of  '41. 

Q.     Have  you  at  any  time  during  your  business 
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experience    made   studies   and   studied   reports   of 

statistics  concerning  the  canned  food  industry? 

A.  Yes,  sir,  for  ten  years  as  a  buyer  for  [262] 
Safeway. 

Q.  Are  there  any  published  statistics  concerning 
the  sales  of  canned  foods  in  that  industry? 

A.    Yes,  sir. 

Q.  Is  there  any  percentage  that  is  regularly  ac- 
cepted in  the  canned  food  industry  as  the  percent- 
age of  total  grocery  store  and  super  market  sales 
that  represents  the  sale  of  canned  goods  alone? 
Don't  state  the  percentage;  I  am  just  asking  you 
whether  or  not  there  is.  A.    Yes,  sir. 

Q.  In  that  business,  what  is  the  percentage  of 
total  sales  in  super  markets  and  grocery  stores  that 
represent  sales  of  canned  food  alone? 

Mr.  Cullinan:  If  your  Honor  please,  I  will  ob- 
ject to  this  on  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial  and  on  the  further 
ground  that  this  witness  is  not  qualified  to  testify 
as  to  any  statistics.  "V\Tiat  the  statistics  are  for 
super  markets  may  not  have  any  relation  to  a  com- 
missary. 

The  Court:  What  was  that  last  question,  Mr. 
Foster? 

(Reporter  read  the  question.) 

The  Court:  Well,  I  think  the  objection  is  good. 
What  the  percentage  of  canned  goods  sales  in  super 
markets  is,  even  if  you  were  competent  to   give 
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those  figures,  doesn't  seem  to  me  to  be  material.  I 

will  sustain  the  objection. 

Q.  (By  Mr.  Rothert)  :  From  your  experience 
and  observation  [263]  with  commissary  stores  and 
super  markets,  Mr.  Phillips,  are  there  any  differ- 
ences in  the  operations  that  would  vary  or  change 
the  proportion  of  canned  goods  sold  out  of  total 
sales  in  commissary  sales  and  super  markets? 

A.     Yes,  sir. 

Q.  What  are  those  factors  that  would  create  any 
difference  ? 

A.  One  factor  is  the  limitation  on  brands  in- 
volved. Instead  of  having  eight  brands  of  peas,  they 
are  allowed  four.  That  would  increase  the  sale  of 
the  brands  that  were  there.  Another  limita- 
tion is 

Q.  Just  a  moment.  I  am  talking  about  total  sales, 
not  larger  volumes  for  any  one  brand. 

A.     Total  sales? 

Q.  Just  the  proportion  of  the  total  sales  in  the 
whole  store  represented  by  the  total  sales  of  canned 
foods  whether  there  is  one  brand  or  a  hundred 
brands  in  those  total  sales  of  canned  foods. 

A.  There  are  three  factors.  One  factor  is  the 
matter  of  the  buying  power  of  the  personnel.  The 
average  buying  power  of  the  personnel  is  $235  a 
month. 

Mr.  Cullinan:  Just  a  minute.  If  your  Honor 
please,  I  will  move  to  strike  that  last  answer. 

Mr.  Rothert:    I  will  stipulate  that  it  is  hearsay. 

The  Court :     Yes,  this  is  far  afield. 
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Mr.  Rothort:  As  I  understand  it,  your  Honor — 
T  don't  [264]  want  to  make  a  statement  in  front  of 
the  witness  either. 

The  Court:  I  don't  quite  see  the  point  of  this 
examination. 

Mr.  Rothert:     I  will  explain  it. 

The  Court:  Obviously  there  is  a  lot  of  canned 
goods  sold.  Is  that  what  you  are  trying  to  show? 

Mr.  Rothert:  Well,  in  substance,  yes.  I  under- 
stand there  is  an  accepted  percentage  in  the  indus- 
try that  out  of  all  sales  in  the  industry — sales  in 
super  markets,  for  instance 

The  Court:  I  don't  think  it  would  have  any  ma- 
teriality at  all.  Of  course,  there  is  a  lot  of  business. 
It  is  just  a  question  of  how  much  business  this  wit- 
ness would  have  done  if  there  is  evidence  to  that 
effect. 

Q.     (By  Mr.  Rothert)  :     Now,  Mr.  Phillips 

The  Court :  I  think  perhaps  we  will  take  a  brief 
recess  at  this  time. 

(Recess.) 

Q.  (By  Mr.  Rothert)  :  Mr.  Phillips,  you  have 
computed  the  relationship  in  the  volume  of  sales  of 
common  items  in  the  three  commissary  st<)res,  Ala- 
meda, Hamilton  and  Fort  Ord;  I  think  you  named 
those  items?  A.     Yes,  sir. 

Q.  And  stated  an  average  number  of  cases  per 
item.  Wliat  do  your  records  show — take  two  or 
three  examples — of  the  [265]  number  of  cases  sold 
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per  month,  average  number  of  cases  sold  per  month 

of  tomato  sauce  at  those  three  bases. 

A.     What  did  our  records  show? 

Q.    Yes. 

A.  15  in  Alameda,  10  in  Hamilton  and  30  in 
Fort  Ord. 

Q.  And  what  does  it  show  as  to  tomatoes,  the 
two  sizes'? 

A.  The  300  size  shows  6  Alameda,  10  Hamilton 
and  46  at  Fort  Ord. 

Q.     The  21/2  size*? 

A.  Shows  6  in  Alameda,  10  Hamilton,  77  at 
Fort  Ord. 

Q.     Take  pears,  size  300. 

A,  Shows  3  in  Alameda,  6  in  Hamilton  and  41 
in  Fort  Ord. 

Q.     My  copy  shows  8  at  Hamilton;  is  that  right? 

A.     8.  I  am  sorry.  8,  yes. 

Q.  In  what  way  does  the  difference  in  volume 
of  sales  of  these  common  items  enumerated  at  the 
three  bases  indicate  that  future  sales  of  the  Hunt 
line  in  the  Hamilton  and  Fort  Ord  commissary 
stores  ? 

Mr.  Cullinan:  I  will  object  to  that,  if  your 
Honor  please.  That  calls  for  the  opinion  and  con- 
clusion of  this  witness. 

The  Court:     Yes;  sustained. 

Q.  (By  Mr.  Rothert)  :  In  your  opinion,  Mr. 
Phillips,  had  your  sales  of  the  Hunt  line  not  been 
terminated  when  it  was,  would  you  or  would  you 
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not  have  made   a  profit  from  the   sale   [266]    of 

Hunt's  products  during  the  year  1953? 

Mr.  Cullinan:  I  will  object  to  that,  if  your 
Honor  please,  as  calling  obviously  for  the  opinion 
and  conclusion  of  this  witness. 

Mr.  Rothert:  I  will  concede  that  it  does.  That 
is  why  I  framed  the  question  that  way.  If  he  is 
unable  to  testify  to  these  matters,  I  suppose  that 
would  leave  those  matters  to  the  realm  of  the  argu- 
ment, someone  else's  opinion. 

The  Court:  Well,  I  suppose  he  could  give  testi- 
mony, on  the  basis  of  the  experience  of  the  year,  as 
to  what  a  cei-tain  volume  of  business  in  the  future 
would  produce  by  way  of  profits.  That  may  be  ad- 
missible. 

Mr.    Cullinan:      But   he    is   asking   the   witness 


for 

The  Court:  I  think  the  question  that  you  have 
objected  to  as  improper  in  the  form  that  it  is  asked. 

Mr.  Cullinan:  I  think  that  even  that  whole 
theory,  your  Honor,  would  be  to  have  the  witness 
testify  to  w^hat  a  judge  or  jury,  if  there  had  been 
one,  would  have  to  decide  from  the  previous  ex- 
perience, not  this  witness'  guess  or  estimate  of  what 
he  might  have  done. 

The  Court:  If  he  says  he  did,  let  us  say,  11,500 
cases  in  dollars'  worth  of  business  at  Alameda  in 
twelve  months,  in  a  twelve  months'  period,  I  think 
he  is  competent  to  testify  to  what  his  estimate  would 
be  as  to  the  volume  of  business  he  would  be  able 
to  do  in  the  next  year  and  what  the  [267]  percent- 
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age  of  profit  would  be  on  the  increased  volume  of 

business  because  that  was  his  own  business. 

Mr.  Cullinan:  Well,  there  has  been  nothing 
established  in  the  evidence  so  far  of  past  history 
of  previous  years  that  would  be  any  indication  of 
what  is  going  to  happen  next  year  profitwise  or 
volumewise. 

The  Coui*t:  There  never  is  in  these  cases  where 
it  is  sought  to  recover  for  speculative  profits.  How 
can  you  tell  if  the  business  is  cut  off  at  a  certain 
point?  It  has  to  be  on  the  basis  of  estimates;  it 
can't  be  on  the  basis  of  actuality,  because  you 
w^ouldn't  be  here  in  court.  I  am  assuming  that  a 
breach  of  contract  is  shown  and  you  reach  the  point 
where  the  case  proceeds  on  the  theory  of  the  loss  of 
prospective  profits.  It  has  to  be  on  some  basis  of 
estimate.  I  suppose  the  trier  of  the  fact  could  draw 
some  conclusion;  he  would  have  to  have  some  basic 
facts  to  go  on. 

Mr.  Rothert:     I  can  ask  him 

The  Court :  I  think  you  have  already  asked  him 
some  questions  along  that  line  as  to  the  proportion 
in  which  the  cost  of  doing  business  would  increase 
on  increased  volume. 

Mr.  Rothert:  Yes,  I  have,  your  Honor.  I  could 
ask  him  some  questions  on  assumptions  rather  than 
opinions. 

The  Court :  Frame  some  other  questions.  I  think 
the  present  question  is  objectionable.  * 

Q.  (By  Mr.  Rothert)  :  Mr.  Phillips,  if  you  as- 
sumed that  in  [268]  the  Fort  Ord  commissary  the 
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same  number  of  items  and  sizes  or  an  equivalent 
number  of  items  and  sizes  of  Hunt  products  were 
purchased  and  sold  by  that  commissary,  can  you 
state  approximately  what  volume  of  sales  you  would 
make  to  Fort  Ord A.     Yes,  sir. 

Mr.  Cullinan :     If  your  Honor  please 

Q.     (By  Mr.  Rothert)  :     In  one  year. 

Mr.  Cullinan:  I  will  object  to  this  question  as 
calling  for  the  opinion  and  conclusion  of  this  wit- 
ness and  point  out  to  your  Honor  that  he  has  al- 
ready testified  as  to  Fort  Ord  that  he  took  a  four 
months'  period  because  sales  before  that  had  been 
pretty  sporadic,  so  he  took  a  specially  selected  four 
months'  period.  From  that  he  has  estimated  into  a 
twelve-month  period.  Now,  he  wants  to  estimate  on 
the  estimate  as  to  what  would  happen  in  the  next 
twelve-month  period.  He  has  already  admitted  that 
at  Fort  Ord  it  was  sporadic  and  that  is  why  he 
picked  the  particular  four  months. 

Mr.  Rothert:  I  think  he  is  entitled  to  use  the 
improvement  he  had  accomplished  at  the  time  of  the 
teiTnination. 

Mr.  Cullinan:     If  any. 

The  Court:  I  think  I  would  allow  that.  I  will 
overrule  the  objection.  [269] 

A.  I  would  show  that  we  would  do  about  $84,000 
a  year  in  Fort  Ord,  which  is  seven  times  Alameda. 

Q.  (By  Mr.  Rothert) :  Assuming  that  you  sold 
the  same  number  or  an  equivalent  number  of  items 
and  sizes  at  Hamilton  Air  Force  Base  that  you  had 
sold  to  Alameda  in  the  twelve  months'  period  of 
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your  experience  at  Alameda,  can  you  state  approxi- 
mately what  quantity  of  business  you  would  have 
had  at  Hamilton  Air  Force  base  ? 

Mr.  Cullinan:     Same  objection,  your  Honor. 

The  Court:     Overruled. 

A.     About  $18,000. 

Q.  (By  Mr.  Eothert)  :  From  your  observation 
in  the  work  that  you  did  at  these  commissary  stores 
— I  don't  mean  just  these  three,  but  all  19 — were 
there  any  other  commissary  stores  at  military  bases 
as  large  as  the  three,  Alameda,  Fort  Ord  and  Ham- 
ilton? A.     Yes,  sir. 

Q.    What  were  the  others  that  were  as  large? 

A.  Presidio,  Mather  Air  Force  base,  Castle  Air 
Force  base. 

Mr.  Cullinan:  When  you  use  the  word  "large," 
are  we  referring  to  personnel? 

Mr.  Rothert:  I  meant  personnel  and  activity  in 
the  commissary  stores,  not  large  in  the  size  of  the 
territory.  Was  that  the  way  that  you  understood 
the  question  and  the  answer  you  gave?  [270] 

A.  Yes,  sir,  I  understood  you  asked  for  the 
volume  done,  the  percentage  of  volume  done  in 
Alameda,  Ord  and  Hamilton. 

Q.    Yes,  compared  with  the  other  16. 

A.  Yes,  sir;  what  commissaries  compared  with 
those  three,  yes,  sir. 

Q.     With  the  same  assumptions   I  have  previ- 
ously stated  as  to  getting  the  same  or  equivalent 
items  and  sizes  in  all  three,  Alameda,  Fort  Ordi 
and  Hamilton  commissary  stores,  what  volume  of 


Wellington  Phillips,  et  al.  315 

(Testimony  of  L.  W.  Phillips.) 

sales  would  you  be  able  to  make  to  those  three  eom- 

iiiissary  stores  in  one  twelve-month  period? 

Mr.  Cullinan :  I  will  object  to  this,  if  your  Honor 
please,  in  addition  to  the  other  grounds  previously 
stated  that  we  have  no  evidence  before  us  as  to 
what  kind  of  business  he  did  at  Castle  Air  or  these 
other  places. 

Mr.  Rothert:  This  only  applies  to  three,  Ala- 
meda, Hamilton  and  Fort  Ord.  It  is  really  just  a 
computation  of  adding  up  the  three  separate  items, 
that  is  what  it  is. 

The  Court:  I  will  overrule  the  objection  if  you 
change  the  question  to  read,  would  he  estimate, 
rather  than  would  he  be  able  to  produce. 

Mr.  Rothert:     Yes. 

Q.  What  do  you  estimate  would  be  the  volume 
of  business  at  those  three  named  air  commissary 
stores  if  you  sold  to  all  three  of  them  the  same  or 
an  equivalent  number  of  items  and  sizes  which  you 
actually  did  sell  to  Alameda  in  that  [271]  twelve- 
month period?  A.     $111,000  plus. 

Q.  Assuming  a  volume  of  business  of  that 
amount,  to  what  extent  would  your  cost  of  doing 
that  business  be  increased  over  the  cost  of  business 
you  actually  had  in  the  sales  you  actually"  made  to 
those  three  bases'? 

A.  There  would  be  very  little  increase  due  to  the 
systematic  method  of  government  purchases. 

Q.  Will  you  explain  what  you  mean  by  syste- 
matic method  ? 

A.     Certain  times  for  certain  orders,   and  you 
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had  to  go  service  the  base  anyway,  whether  you 
got  one  case  or  four  thousand,  you  should  go  see 
the  base,  which  we  did,  and  that  cost  was  in  the 
first  cost,  and  if  you  got  an  order  for  4,000  cases 
there  it  was.  The  time  element  would  probably 
increase  some  but  your  travel  would  be  the  same; 
you  couldn't  go  any  farther  than  Camp  Beale  or 
any  farther  west  than  Parks  and  you  couldn't  go 
any  farther  south  than  the  southernmost  base,  which 
we  did.  You  couldn't  go  any  farther  in  the  central 
part  of  the  base  than  McClellan  and  Mather,  and 
that  is  the  way  it  was. 

Q.     How  about  the  cost  of  office  expense? 

A.  Office  expense  would  increase  slightly  because 
of  the  billing,  because  your  billing  on  54  items  at 
one  case  is  no  more  than  54  times  at  a  hundred 
cases  each,  and  we  were  billing  several  items.  [272] 

Q.  What  do  you  estimate  your  margin,  your  per- 
centage of  profits  would  have  been  on  that  assumed 
quantity  of  business  in  the  year  following  the  time 
when  your  selling  of  Hunt  lines  was  terminated? 

Mr.  Cullinan:  If  your  Honor  please,  I  will  ob- 
ject to  that.  There  is  no  foundation  laid  for  any 
estimate  what  the  cost  of  the  man  might  be  or  any- 
thing that  might  give  an  estimate  of  what  the  profits 
might  be,  the  cost  of  billing,  as  an  example.  We 
have  to  have  something  that  shows  what  the  cost  of 
billing  might  be. 

The  Court :     Read  the  question. 

Mr.  Rothert:  Maybe  I  could  clarify  that.  I 
meant  my  question  to  refer  to  the  gross  percentage 
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of  profit;  that  is,  the  difference  between  the  cost 
to  him  of  purchasin^]^  the  items  from  Hunt  and  the 
price  at  which  he  would  soil  them  to  the  commis- 
sary stores  eliminating  office  expense  and  travel 
expense. 

Mr.  Ciillinan:     Same  objection. 

The  Court:     Overruled. 

A.  You  want  to  know — can  I  have  that  question 
again?  It  was  asked  twice.  Would  you  read  the 
question  ? 

(Question  read:  '*Q.  What  do  you  estimate 
your  margin,  your  percentage  of  profits  would 
have  been  on  that  assumed  quantity  of  business 
in  the  year  following  the  time  when  your  sell- 
ing of  Hunt  lines  [273]  was  terminated?") 

Mr.  Rothert :  That  is  in  the  next  year  after  you 
were  terminated. 

The  Witness:    What  would  our  profit  have  been? 

The  Court:    In  the  next  year;  gross  profit. 

Q.  (By  Mr.  Rothert)  :  The  percentage  of  gross 
profit  on  the  assumed  $111,000  or  whatever  it  is  of 
business. 

A.  In  these  three  bases  if  we  were  in  there  the 
next  year  we  would  have  grossed  20  per  cent. 

Mr.  Cullinan:  I  see  the  witness  is  referring  to 
some  memorandum  there.  I  would  like  to  ask  the 
witness  if  he  is  using  that  memorandum  in  connec- 
tion with  the  answer  just  given.  If  he  is,  I  would 
like  to  see  the  memorandum. 
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Q.  (By  Mr.  Rothert)  :  What  were  you  look- 
ing at? 

A.  I  was  watching  our  progress  percentages 
from  one  part  of  the  year  to  another  to  answer  his 
question.  I  only  have  the  progress  figures  here  from 
the  first  of  1952  to  the  end  of  1952  and  up  until  they 
closed — they  took  the  line  away  from  us  in  '53.  And 
we  have  to  project  that  figure,  of  course,  and  that 
is  what  I  was  looking  at,  the  figures  here. 

Q.  What  are  those  figures  you  were  looking  at, 
an  adding  machine  tape  or  something? 

A.  That  is  the  sales  to  Alameda  Air  Station  and 
our  profit  for  the  first  ten  orders  and  the  profit  for 
the  last  ten  orders,  and  the  difference.  [274] 

The  Court:  That  is  the  figure  you  have  already 
given? 

A.     Yes,  sir. 

Mr.  Cullinan:  And  that  is  the  basis  on  which 
you  are  making  these  answers  to  the  last  question? 

A.  That  and  the  figures  we  have  of  competitive 
items  that  were  shown  on  the  shelves  at  that  time. 
We  have  that  here,  every  item  that  was  on  the 
shelves  and  the  price  it  sold  for  and  what  we 
thought  we  could  sell  for,  and  certain  items  we  were 
selling  we  were  up  to  these  prices,  getting  that  per- 
centage. 

Q.  (By  Mr.  Rothert)  :  What  is  your  estimate 
as  to  the  maximum  percentage  of  gross  profit  you 
could  have  obtained  from  the  sale  of  the  Hunt  line 
after  it  was  terminated? 

Mr.  Cullinan :    What  was  the  question  ? 
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Mr.  Rothert :  What  is  his  estimate  as  to  the  most 
favorable  percentage  of  gross  profit  he  could  have 
made  in  the  selling  of  the  Hunt  line  subsequent  to 
the  termination*? 

Mr.  Cullinan:     Same  objection. 

The  Court:  As  to  these  three  stations,  you  are 
limiting  it? 

Mr.  Rothert :  I  am  limiting  it  to  these  three  sta- 
tions. 

Mr.  Cullinan:     Same  objection. 

The  Court:     Overruled. 

The  Witness:     For  the  following  year?  [275] 

The  Court:  He  has  already  answered  as  for  the 
following  year. 

Mr.  Rothert:  He  has  answered  as  for  the  fol- 
lowing year;  he  said  20  per  cent,  as  I  remember. 

A.     Yes,  sir. 

Q.  What  is  your  estimate  as  to  whether  you 
ever  would  have  been  able  to  make  any  profit 
greater  than  20  per  cent  for  a  year's  business  at 
those  three  bases'? 

A.  We  were  averaging  on  certain  items — on  the 
full  line  when  we  first  started,  we  averaged  one  per 
cent. 

Q.     Well,  just 

A.  Well,  I  will  have  to  answer  the  question  this 
way  so  you  mil  understand  it. 

The  Court :  No ;  we  wdll  understand  you  all  right 
if  you  just  answer  the  question. 

Q.     (By  Mr.  Rothert)  :    Could  you  or  could  you 
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not  have,  in  your  estimate,  have  made  more  than 

20  per  cent  gross  profit  on  a  year's  sales? 

A.    Yes,  sir. 

Q.     How  much  more  than  that? 

A.     A  maximum  of  25. 

The  Couii;:  What  is  the  basis  of  your  answer  to 
that  extra  25  per  cent?  How  do  you  calculate  that? 

A.  That  is,  if  we  moved  up  to  everybody  and 
our  lines  only  were  in,  in  which  basis  w^e  had  that 
condition  in  some ;  [276]  or  if  we  had  two  or  three 
lines  in  that  would  be  reduced  because  we  would 
be  a  fraction  under  on  some  certain  items  and  we 
would  drop  the  five.  It  depends  on  the  condition  we 
were  in  in  the  base. 

Q.  (By  Mr.  Rothert)  :  What  is  your  estimate 
as  to  whether  or  not,  had  the  arrangement  not  been 
terminated,  you  would  have  succeeded  in  getting 
more  items  than  the  54 — more  items  and  sizes  than 
the  54,  into  and  selling  to  the  Alameda  Air  Base 
commissary  ? 

Mr.  Cullinan:  I  will  object  to  that,  if  your 
Honor  please.  He  had  a  year  to  do  it  in.  This  would 
be  just  a  guess  as  to  what  he  might  do  if  he  knew 
and  had  a  friend  in  the  commissary.  He  has  al- 
ready said  that  the  sales  to  the  commissary  depends 
on  who  the  supply  officer  is. 

Mr.  Rothert:    He  didn't  testify  to  that  at  all. 

The  Court:  Not  necessarily.  I  assume  you  have 
some  loyalty  to  your  client,  and,  therefore,  the 
merits  of  the  products  might  have  something  to  do 
with  it. 
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Mr.  Rothert:  Your  Honor,  I  don't  think  this 
witness  has  testified  that  his  sales  depended  on  any 
friendship  with  the  commissary  officer.  He  hasn't 
testified  to  that.  That  is  an  argument  that  Mr.  Cul- 
linan  has  made  here. 

The  Court:    I  will  overrule  the  objection. 

The  Witness:    May  I  have  the  question  read? 

Mr.  Rothert:  May  I  withdraw  the  question  tem- 
porarily? [277] 

I  will  withdraw  the  question  temporarily. 

Q.  How  many  different  sizes  and  items  of  Hunt 
products  were  there  during  the  i)eriod  that  you 
sold  the  line?  A.     In  Alameda? 

Q.  No,  how  many  did  Hunt's  make  and  have 
available  for  sale? 

A.    Approximately  100  items  and  sizes. 

Q.    And  of  those  you  had  54  in  Alameda? 

A.     Yes,  sir. 

Q.  What  is  your  estimate  as  to  whether  or  not 
you  would  have  gotten  additional  or  more  than  54 
items  and  sizes  into  the  Alameda  Air  Base  had  you 
not  been  terminated? 

A.  It  was  a  matter  of  time  until  they  saw  how 
the  line  sold,  until  they  were  being  well  satisfied, 
until  they  put  the  complete  line  in.  That  was  our 
policy,  and  that  is  to  eliminate  bookkeeping  and 
trouble. 

Mr.  Rothert:     I  have  no  further  questions. 

Mr.  Cullinan:  Does  your  Honor  wish  to  adjourn 
for  the  noon  luncheon  now?  We  might  be  able  to 
speed  up  the  cross-examination. 
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The  Court :  Would  it  be  inconvenient  for  you  to 
start  your  examination  now? 

Mr.  Cullinan:     No,  your  Honor. 

The  Court:  I  think  we  might  use  the  time.  1  am 
confronted  with  some  other  matters  that  are  com- 
mencing to  come  my  way,  and  unless  it  is  incon- 
venient for  counsel,  I  would  [278]  like  to  proceed 
now.  I  have  to  wait  for  the  report  of  the  Grand 
Jury  anyhow.  If  it  is  convenient,  go  ahead. 

Cross-Examination 
By  Mr.  Cullinan: 

Q.  You  testified,  Mr.  Phillips,  that  you  picked 
the  period  of  four  months  at  Fort  Ord  because  the 
sales  were  sporadic  before  that  at  Fort  Ord? 

A.  The  word  ''sporadic"  means,  in  my  language, 
the  items  were  not  all  in  consecutively,  so  we  could 
get  an  analysis.  If  you  had  tomatoes  in  one  month 
and  something  else  in  another  month,  unless  you 
had  an  even  flow  of  business,  you  wouldn't  have 
any  estimate  at  all.  You  would  have  no  way  to 
analyze. 

Q.  When  you  started  selling  at  Fort  Ord,  that 
was  when? 

A.  They  were  selling  Fort  Ord  when  I  took  it, 
some  items. 

Q.    December,  1951,  you  started  at  Fort  Ord? 

A.    Yes,  sir. 

Q.  From  December,  1951,  to  January,  1953,  the 
sales  were  spotty  to  Fort  Ord? 
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A.  The  sales  would  vary  from  a  thousand  dol- 
lars down  to  $735  and  $688,  $650,  and  that  is  what 
we  call  sporadic.  That  shows  the  items  were  not  in 
there  all  the  time. 

Q.  The  items  were  not  in  there  consistently  dur- 
ing the  year  1952? 

A.  That  is  right;  enough  items  to  give  us  a 
pattern. 

Q.     And  the  same  is  true  of  Hamilton? 

A.     Yes,  sir.  [279] 

Q.  You  stated  that  there  was  a  difference  of 
some  22  per  cent  between  the  Hunt  line  and  the 
products  of  S&W,  Wellman,  Sunblest  and  some 
others  you  mentioned? 

A.    Yes,  sir;  our  contracts  show  that. 

Q.  Isn't  it  a  fact  that  S&W,  Wellman  and  these 
others  are  the  fancy  packed  type  of  canned  goods? 

A.  Well,  according  to  Hunt,  they  told  the  com- 
missary officers  to  tell  us  it  was  good. 

Q.     Answer  the  question. 

A.     Yes.  Which  brand  is  fancy? 

Q.  Let  us  take  two  examples,  S&W  and  Well- 
man,  A.     Welhnan  is  not  all  fancy. 

Q.  Let  us  start  with  S&W.  S&W  is  a  fancy 
pack  brand,  isn't  it? 

A.     It  is  supposed  to  be. 

Q.     It  is,  isn't  it? 

A.    It  is  supposed  to  be. 

Q.     You  do  not  know?  A.     I  don't  know. 

Q.  S&W  is  always  a  high-priced  product,  isn't 
it,  compared  with  its  competitors  ? 
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A.  Not  necessarily.  No,  S&W  is  not  the  highest 
priced  of  canned  goods  in  this  cannery.  I 

Q.  Is  there  any  throughout  this  area  that  is 
higher?  A.     Is  there  one  higher?  [280] 

Q.    Yes. 

A.  It  is  possible  to  find  it  on  the  shelves.  We 
have  the  report  here. 

Q.     I  am  asking  you  what  you  know.  _ 

A.     That  is  what  I  know.  I 

Q.  You  have  been  in  the  business  for  many 
years?  A.    Yes. 

Q.  You  can't  tell  us  whether  there  is  a  brand 
that  is  higher  than  S&W?  A.     I  can  tell  you. 

Q.     Can  you  tell  me  what  the  brand  is? 

A.    Wellman  was. 

Q.    Wellman  was?  A.     Yes. 

Q.  S&W  and  Wellman  are  both  high-priced 
brands,  aren't  they? 

A.  Again  you  would  have  to  clarify  "high- 
priced."  Our  records  here  show  that  they  were  not 
out  of  the  ordinary.  We  had  averages  here.  We 
have  the  figures  for  you. 

Q.  Mr.  Phillips,  when  you  compared  Hunt's 
with  S&W  and  Wellman  brands 

A.    Yes,  sir. 

Q.  You  are  comparing  what  pricewise  would 
be  a  Ford  with  a  Cadillac,  are  you  not? 

A.  No,  sir;  not  by  a  long  shot.  We  got  samples 
in  town  that  were  pretty  good.  [281] 

Q.     I  am  talking  about  pricewise,  not  quantity 
wise.  A.     Pricewise  there  is  a  difference. 
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Q.  The  S&W  brand,  for  instance,  the  can  is  a 
fancy  packed,  a  certain  number  of — we  will  say 
pieces  of  fruit  in  a  can.  Isn't  that  the  fancy  type 
of  brand? 

A.  I  don't  think  they're  as  fancy  as  you  state 
the  fact.  We  have  never  found  it  that  way. 

Q.  Was  there  any  brand  on  the  shelves  that  was 
selling  for  lower  than  the  Hunt  brand? 

A.  There  could  have  been  some  substandard 
brand  or  unknown  label,  but  Hunt,  being  nationally 
advertised,  there  weren't  any  national  advertised 
brands  on  the  shelves  selling  below  Hunt. 

Q.  Your  comparison  of  difference  did  not  take 
into  account  any  of  those  brands? 

A.     Which  brands  are  you  talking  about? 

Q.  The  ones  that  were  lesser  known  and  selling 
about  the  same  price  or  less  ? 

A.  Well,  due  to  the  limitation  on  items,  those 
lesser  brands,  we  didn't  find  them  because  we  car- 
ried the  contracts  with  us,  we  knew  what  they  had. 
We  knew  what  items  they  were  selling,  because  we 
had  the  price  lists  or  we  had  the  contracts  which 
are  over  here. 

Q.  At  any  of  the  commissaries  did  you  find  a 
brand  selling  at  the  same  or  less  than  Hunt's  price 
on  the  shelves? 

A.     That  we  were  selling  them  for  ?  [282] 

Q.  Yes.  At  any  of  these  commissaries  were  there 
any  can  brands  selling  at  the  same  or  less  than  the 
price  of  Hunt's  on  the  shelves? 
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A.  There  were  some  cans  without  a  brand,  but 
they  couldn't  sell  them. 

Q.     Cans  without  a  brand?  A.    Yes,  sir. 

Q.     Steel? 

A.  They  would  be  an  issue  item  and  they  al- 
ways had  trouble.  The  housewives  wouldn't  buy 
them.  They  would  come  out  of  the  issue.  They  would 
draw  them  out,  but  they  didn't  buy  it. 

Q.  There  was  no  question  that  there  was  no  can 
with  a  label  that  was  selling  at  or  below  the  Hunt's 
price  ? 

A.  Not  in  the  same  quality  of  well-known  brand, 
no,  sir. 

Q.  Just  answer  the  question.  Were  there  or 
weren't  their  brands  selling?  The  same  product, 
without  regard  to  quality,  now,  at  the  same  or  below 
the  price  of  Hunt 's  on  the  shelves. 

A.     We  didn't  find  it. 

Q.  Your  previous  question  suggested  it  might 
have  been  that  the  quality  was  not  as  good.  Were 
there  any  canned  goods  on  the  shelves  which,  in 
your  opinion,  were  or  lesser  quality  than  Hunt's 
that  were  selling  at  the  same  or  less  than  Hunt's? 

A.  We  would  find  merchandise  at  times,  spotty 
sales  of  something.  They  would  buy  some  item.  But 
most  of  them — I  would  say  all  the  time  Hunt's 
prices  were — do  you  mean,  did  I  find  [283]  any 
brand  ever  at  all  selling  under  Hunt's?  Well,  that 
is  impossible  to  answer  that  question.  I  don't  know 
what  kind  of  a  question  that  is.  How  can  I  answer 
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that,  did  I  ever  see  any  brand  at  any  time  sold 

under  Hunt's? 

Q.  On  the  commissary  shelves  during  your 
time.  A.     I  never  did,  no. 

Q.     You  never  did? 

A.  On  the  list  I  had  there  was  nothing  in  Hunt's 
in  the  commissary  stores  that  were  handled. 

Q.     Did  you  ever  see  the  Del  Monte  brand? 

A.  Yes,  we  did,  and  we  have  a  list  of  Del  Monte 
prices  out  in  the  commissary  stores. 

Q.  How  did  the  Del  Monte  price  compare  with 
Hunt's  price? 

A.     They  were  higher.  We  have  the  record. 

Q.  How  much  lower  was  Hunt's  than  Del  Monte 
brand  ? 

A.  It  averaged  about  18  per  cent  on  some  items, 
25  per  cent  on  some  items,  6,  7,  8  to  10  per  cent 
on  some  items.  The  average  was  17%  to  22  per  cent. 
I  have  the  record  here. 

Q.  Have  you  studied  the  record  so  you  can  say 
what  the  difference  is,  the  percentage  of  difference 
was  between  Hunt's  and  Del  Monte  on  the  shelves? 

A.  Yes,  it  was  our  business  to  know.  Otherwise, 
we  didn't  want  to  sell  it. 

Q.  What  was  the  difference  between  the  price 
that  S&W  goods  were  being  sold  at  compared  with 
Hunt's?  What  is  the  [284]  percentage  of  differ- 
once?  A.    About  27  or  28. 

Q.    What  about  Wellman? 

A.  Well,  would  this  help  you  if  I  read  you  some 
prices  we  have  off  the  list? 
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Mr.  Rothert :    Answer  the  question,  Mr.  Phillips. 

The  Witness :  I  would  say  Wellman  was  a  frac- 
tion above  S&W. 

Q.     (By  Mr.  Cullinan)  :    Above  S&W? 

A.     Yes,  a  fraction. 

Q.     You  mean  28  or  29  per  cent  above  Hunt's'? 

A.     "Will  you  give  a  specific  item? 

Q.     Let  us  take  pears. 

A.  Pears,  yes,  sir.  No.  1  tall  pears,  of  which  we 
have  been  talking  about  here,  Hunt's  cost  to  us  at 
the  time  were  approximately  $6 — $8.15.  On  a  com- 
petitive basis  we  could  have  gotten  $11.47  for  them. 
And  our  records  show  that  we  were  doing  that  more 
than 

Mr.  Cullinan:  I  move  to  strike  that  answer,  if 
your  Honor  please.  That  is  not  an  answer  to  the 
question  at  all. 

The  Court:  He  wanted  to  know  on  pears  if  you 
could  give  the  prices  of  Wellman  and  Del  Monte. 

Mr.  Cullinan:     Wellman,  Hunt's  or  Del  Monte. 

The  Witness :  Well,  unfortunately,  Wellman  and 
S&W — no  one  packed  that  size  pear.  That  is  a  sort 
of  offsize.  Wellman  packs  a  303,  Hunt  packs  a 
300.  [285] 

The  Court :    Can  you  give  any  examples  ? 

A.  Yes,  sir.  2%  pears  at  the  time  this  survey 
was  made.  Hunt's  price  to  us  was  $6.90,  I  believe 
this  shows,  and  our  selling  price  that  we  could  have 
gotten  was  $9.36. 

Q.  (By  Mr.  Cullinan)  :  The  question  was,  what 
was  the  price  of  the  competitors  ? 
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A.     I  just  gave  it,  $9.36. 

Q.     $9.36?  A.     I  will  tell  you  that. 

Q.  You  picked  the  pears.  Give  me  the  price  for 
S&W,  Wellman  and  Hunt's. 

A.    Yes,  sir.  The  i)rice  on  the 

Q.     On  the  shelf  at  the  commissary  store. 

A.  Yes,  sir.  I  have  that  here.  Well,  it  was  33% 
cents,  Tru-Pak  was  41,  which  is  the  brand  we  have 
surveyed  here,  and  when  we  surveyed  this  commis- 
sary  

Q.  Wait  a  minute,  please.  Just  answer  the  ques- 
tion. Give  me  the  prices  for  these  three  cans  of 
pears. 

A.  I  will  give  you  four  prices  that  we  have. 
S&W  is  not  one  because  they  were  not  in.  I  will 
give  you  Libby,  of  which  you  asked  the  question. 
Libby  pears  on  the  commissary  shelves  were  37 
cents,  Sunblest  pears  were  39  cents,  Tru-Pak  pears 
were  41  cents,  Wellman  pears  were  39  cents. 

Q.     What  about  Hunt's? 

A.     Hunt's  price,  our  cost  w^as  $6.90  at  that  time. 

Q.     For  how  many  cans  ?  [286] 

A.     Twenty-four  cans. 

Q.  What  was  the  price  of  Hunt's  on  the  shelves 
at  the  time?  A.     Thirty-five  cents,  about. 

Q.    You  do  not  know? 

A.  Thirty-four  and  %,  because  we  were  getting 
34.3  at  that  time.  They  would  have  to  be  35  cents. 

Q.     What  was  Del  Monte  brand  pears? 
m    A.     Del  Monte  would  not  be  listed  but  Del  Monte 
— Libby 's  list  is  most  always  the  same  on  every- 
thing. They  vary  very  little  in  the  industry. 
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Q.     They  are  below  Hunt's? 

A.     They  are  above  Hunt's  in  this  case. 

Q.    In  pears?  i 

A.  Yes,  sir.  They  were  at  this  time  because  this 
shows  it. 

Q.     What  time  are  you  referring  to? 

A.  At  the  time  we  made  the  survey  in  these 
prices  that  you  asked  me  about. 

Q.    What  time  was  that? 

A.     This  was  made  in  1953. 

Q.     It  was  made  when  in  1953? 

A.     The  early  part  of  1953. 

Q.     The  early  part  of  1953? 

A.  I  would  say  this  was  made  in  January,  1953, 
after  the  Navy  contracts  came  out. 

Q.  Did  you  check  the  actual  shelf  prices  in 
January  of  1953  [287]  at  all  these  commissaries? 

A.  We  checked  them  every  month  when  I  called. 
We  saw  the  list  and  compared  them. 

Q.  In  January,  1953,  you  made  this  so-called 
survey.  In  the  survey  did  you  check  the  prices  of 
all  these  brands  on  all  the  shelves? 

A.  The  shelf  is  the  thing  I  am  talking  about. 
When  I  say  shelf,  I  mean  checking  the  price. 

Q.     So  your  figure  of  22  per  cent  difference  re-  ^ 
ferred  to  on  your  direct  examination,  that  is  based 
upon  this  January,  1953,  survey? 

A.  No,  oh,  no.  That  is  based  on  a  continual  sur- 
vey over  a  period  of  time,  and  when  we  first  took 
the  line  we  had  that  survey. 
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Q.  Will  you  explain  to  me  the  mechanics  of  how 
you  worked  out  the  22  i)er  cent? 

A.     Yes,  sir. 

Q.  Let  us  start  with  whether  you  took  a  survey 
from  each  month  during  the  year  1952  plus  January 
of  1953.  Is  that  what  you  did? 

A.  No,  no.  We  took  the  Navy  commissary  con- 
tracts for  the  quarter  that  were  active  and  we  made 
this  check,  which  we  picked  up  at  the  Navy  Pur- 
chasing Office,  of  which  we  have  copies  here.  We 
took  the  price  off  the  Navy's  commissary  contract, 
and  we  found  out  what  the  Navy  commissaries 
Avere  [288]  paying  for  the  canned  goods  listed  on 
that  contract,  and  they  had  dozens  of  brands  listed 
there  for  them  to  buy.  We  got  Hunt's  cost  and 
knew  the  difference,  and  that  is  where  we  get  our 
22  per  cent. 

Q.  And  you  compared  the  costs  then  with  just 
the  brands  you  mentioned  on  your  direct  testi- 
mony ? 

A.  We  compared  at  that  time — the  first  time  we 
compared  everything  we  could  find  in  the  contracts. 
This  list  here  is  made  up  from  another  one  that 
was  in  1953,  and  the  one  w^hich  we  talked  about  is 
in  1951,  you  see,  but  the  price  differential  would  re- 
main practically  the  same  all  the  time. 

Q.  How  often  does  the  Navy  commissary  con- 
tract issue?  A.     Every  three  months. 

Q.    Every  three  months? 

A.     It  is.  These  prices  are  static  for  three  months. 

Q.     And  your  figure  was  based  upon  the  prices 
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that  you  obtained  January,  1953,  in  that  contract, 

is  that  it? 

A.     These  prices  that  we  have  here? 

Q.  The  prices  on  which  you  base  your  22  per 
cent  differential. 

A.    Both  times,  the  first  time  and  the  last  time. 

Q.     When  was  the  first  time  ? 

A.  About  in  August,  1951,  and  we  sporadically 
checked  up  every  three  months  after  that. 

Q.  You  mentioned  both  times.  That  is  in  August, 
1951.  The  [289]  next  time  is  when? 

A.  Every  quarter  we  would  check  it  when  it 
came  out. 

Q.  I  understood  you  to  say  this  differential  of 
22  per  cent — when  I  asked  you  what  contract,  you 
said  both  times?  A.     That  is  right. 

Q.     Both  times;  one  was  in  August,  1951? 

A.     That  is  right. 

Q.    When  is  the  other  time? 

A.     In  January,  1953. 

Q.  You  took  the  August,  1951,  contract.  You 
worked  out  a  comparison  from  that,  didn't  you? 

A.     That  is  right. 

Q.  How  many  brands  did  you  consider  in  com- 
parison ? 

A.  The  brands  are  on  here.  I  think  there  are 
seven  or  eight  of  the  heavy  items  and  three  or  four 
of  the  others.  They  are  on  the  list  here. 

Q.     In  January,  1953,  you  did  the  same? 

A.    Yes,  sir. 

Q.    You  had  a  result  in  1951  and  a  result  in  1953? 


I 


Wrilhif/lov  Phillips,  el  al.  333 

(Testimony  of  L.  W.  Phillips.) 

A.  We  had  results  all  the  time.  We  were  talking 
about  those  two  dates  before. 

Q.     You  figured  a  percentage  based  on  the  1951  ? 

A.     Did  I  figure  it? 

Q.  Did  you  figure  out  a  percentage  differential 
based  upon  the  1951  contract?  [290] 

A.     We  took  the  line  knowing  that  figure. 

Q.  Didn't  you  figure  out,  compute  a  differential 
in  August,  1951,  based  on  the  prices  in  the  Navy 
contract  ? 

A.     Yes,  sir,  and  the  commissary  stores. 

Q.  Did  you  compute  a  differential  based  upon 
the  January,  1953,  Navy  contract? 

A.    Yes,  sir. 

Q.  Will  you  state  what  the  differential  was  in 
the  1951  figures?  A.     About  22  per  cent. 

Q.     And  in  1953  ?  A.     About  22  per  cent. 

Q.    It  came  out  exactly  the  same? 

A.     It  would  do  that. 

Q.  In  working  up  that  differential,  how  many 
items,  how  many  products  of  Hunt's  did  you  con- 
sider ? 

A.  When  we  figured  it  out?  We  considered  them 
all. 

Q.     All  of  them? 

A.    Yes,  everything  they  had. 

Q.     All  100  plus  items?  A.     Sir? 

Q.     All  100  plus  items  at  Hunt's? 

A.  All  they  had.  We  took  their  price  lists  and 
figured  it  out. 
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Q.  You  compared  that  price  with  these  com- 
panies that  you  [291]  mention? 

A.  Yes,  sir,  the  price  on  the  shelves  of  the  items 
that  we  found.  | 

The  Court:     If  you  would  like  to  take  the  ad-  ' 
journment  now,  we  shall.  We  will  meet  again  at 
2:00  o'clock.  - 

(Whereupon,    an    adjournment    was    taken 
until  2:00  p.m.  this  date.)   [292] 

Wednesday,  November  30,  1955—2:00  P.M. 

The  Clerk:  Phillips  versus  Hunt  Foods,  Inc., 
further  trial. 

Mr.  Rothert:     Ready. 

The  Court :  I  'm  sorry,  gentlemen,  there  has  been 
this  delay  in  this  case  but  you  know  how  these 
lawyers  get  in  some  of  these  cases  if  you  don't  let 
them  have  their  say  in  these  cases.  We  will  proceed 
and  we  won't  take  a  recess  this  afternoon  until 
4:00  o'clock  if  that  is  agreeable  to  you  gentlemen. 
I  have  a  meeting  of  the  judges  at  4:00  o'clock  and 
then  tomorrow  morning  we  will  not  be  able  to  have 
a  session  because  of  another  matter,  so  that  if  we 
do  not  finish  this  afternoon  we  \vill  have  to  go  over 
until  tomorrow  afternoon. 

Mr.  Cullinan:  I  have  one  request,  your  Honor. 
I  was  going  to  speak  to  Mr.  Rothert,  but  we  walked 
in  in  the  middle  of  the  Chessman  case.  I  have  one 
witness,  who  will  be  very  short,  not  more  than  five 
minutes. 
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Mr.  Rothert:  I  am  willing  to  have  any  witness 
put  on  now. 

The  Court:    Would  you  like  to  put  him  on  now? 

Mr.  CuUinan:  Well,  he  has  to  leave  tonight  so 
we  could  put  him  on  at  the  end  of  the  day. 

The  Court:  You  may  get  involved.  If  you  want 
to  be  sure  he  gets  away,  put  him  on  now.  [293] 

Mr.  Cullinan :     We  will  do  that. 

Mr.  Rothert:  Whatever  Mr.  Cullinan  wishes  to 
do. 

HANS  ERLANGER 
called  as  a  witness  for  the  defendant,  out  of  order; 
sworn. 

The  Clerk:  Will  you  please  state  your  name  to 
the  Court?  A.     Hans  Erlanger. 

The  Clerk :     Please  spell  your  last  name. 
A.     E-r-1-a-n-g-e-r. 

Direct  Examination 
By  Mr.  Cullinan : 

Q.  Mr.  Erlanger,  will  you  state  your  position, 
your  occupation? 

A.  I  am  an  officer  of  Hunt  Foods  and  in  charge 
of  sales. 

Q.     You  are  an  officer  of  Hunt  Foods? 

Yes. 

Q.    And  have  you  been  since  prior  to  1951  ? 

A.    Yes. 

Q.  Mr.  Erlanger,  did  you  have  any  part  in  con- 
nection with  the  termination  of  the  arrangement 
with  Mr.  Phillips  in  1953?  A.     Yes. 


336  Hunt  Foods,  hic,  etc.  vs. 

(Testimony  of  Hans  Erlanger.) 

Q.     And  what  was  your  part  in  that  termination  ? 

Mr.  Rothert:  Well,  your  Honor,  of  course  any- 
thing he  said  or  did  outside  of  the  plaintiff's  pres- 
ence would  be  hearsay,  and  I  would  object  to  any 
question,  including  this  one,  calling  for  hearsay  evi- 
dence. I  concede  that  he  issued  [294]  instructions. 

The  Court :  I  think  you  will  have  to  narrow  your 
qu(^stion. 

Q.  (By  Mr.  Cullinan) :  Mr.  Erlanger,  did  you 
direct  the  termination  of  the  arrangement  with  Mr. 
Phillips'?  A.    Yes. 

Q.  For  what  reasons  did  you  direct  the  termina- 
tion of  it? 

Mr.  Rothert:  I  will  object  upon  the  ground  that 
it  is  calling  for  the  witness'  conclusion,  it  is  self- 
serving  on  the  part  of  the  defendants,  not  binding  on 
the  plaintiff. 

The  Court:  I  think  the  objection  is  good,  coun- 
sel. 

Q.  (By  Mr.  Cullinan) :  Mr.  Erlanger,  prior  to 
April  of  1953  had  you  had  any  reports  from  the 
credit  manager  of  Hunt  Foods  on  the  standings  of 
the  Phillips  account  ■?  A.     Yes. 

Q.  And  you  were  kept  advised — ^you  were  ad- 
vised of  the  status  of  that  account?  A.     Yes. 

Q.  As  a  result  of  the  information  you  had  relat- 
ing to  the  status  of  this  account  did  you  give  any 
orders  as  an  officer  of  Hunt  Foods  with  respect  to 
the  arrangement  with  Mr.  Phillips? 

Mr.  Rothert:  I  am  going  to  object  on  the  ground 
that  it  calls  for  the  conclusion  and  opinion  of  the 
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witness,  it  is  leading  and  suggestive,  and  any  orders 
he  gave  would  be  hearsay,  would  be  self-serving  on 
the  part  of  the  defendant.  [295] 

The  Court:     Sustained. 

Q.  (By  Mr.  Cullinan)  :  Mr.  Erlanger,  as  an  of- 
ficer of  Hunt  Foods  do  you  know  why  the  arrange- 
ment with  Mr.  Phillips  was  terminated? 

Mr.  Rothert:  Objected  to  on  the  ground  it  calls 
for  the  conclusion  and  opinion  of  the  witness. 

Q.  (By  Mr.  Cullinan)  :  I  am  asking  him  what 
he  knew. 

The  Court:  I  think  this  line  of  testimony  is  ob- 
jectionable, counsel.  It  is  of  no  moment  that  the  wit- 
ness thought  about  it  or  what  his  reasons  were ;  the 
only  thing  that  we  are  concerned  with  are  the  facts. 
What  was  the  status  of  the  account  ?  Was  the  status 
of  the  account  a  breach  of  the  contract  or  agreement 
to  pay?  Those  are  factual  matters.  It  doesn't  make 
any  difference  what  anybody  thinks  about  them  or 
what  orders  he  gave.  The  questions  of  fact  you  are 
entitled  to  bring  out. 

Q.  (By  Mr.  Cullinan)  :  Did  you  in  April  1953, 
Mr.  Erlanger,  know  whether  the  account  of  Mr. 
Phillips  with  Hunt  Foods  was  in  default? 

Mr.  Rothert:  I  am  going  to  object  to  it  on  the 
ground  that  it  calls  for  the  witness'  conclusion  and 
opinion,  incompetent,  irrelevant  and  immaterial,  in 
that  the  evidence  as  to  the  status  of  the  account  has 
been  stipulated  to,  that  is,  that  a  certain  amount  of 
money  was  owed  and  unpaid. 

The    Court:      I    don't    see    the    materiality    of 
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whether  the  [296]  witness  knew  the  status  of  the 

account  or  not. 

Mr.  Rothert :  I  will  stipulate  that  of  the  amounts 
represented  by  the  trade  acceptances  signed  after 
termination,  that  most  of  that  amount  was  unpaid 
as  of  the  time  of  termination,  without  knowing  the 
exact  figures,  but  it  was  a  substantial  amount. 

Q.  (By  Mr.  Cullinan)  :  And  you  knew  that, 
Mr.  Erlanger,  in  April  of  1953,  did  you  not? 

Mr.  Rothert:  I  will  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial. 

The  Court:     Sustained. 

Mr.  Cullinan:  If  your  Honor  please,  this  series 
of  questions  is  obviously  designed  to  show  that  an 
officer  of  Hunt's  directed  the  termination  because 
of  the  status  of  this  account.  The  defendant  is  a 
corporation ;  it  acts  only  through  its  officers.  If  this 
were  an  individual  employer  who  took  action,  his 
testimony  would  be  permissible. 

The  Court :  But,  you  see,  counsel,  it  doesn't  make 
any  difference  what  intramural  decision  was  made 
on  a  matter  unless  the  matter  is  communication  to 
the  other  party.  The  officer  of  the  corporation  could 
meet  with  another  officer  of  the  corporation  and 
have  discussions  with  him  and  make  any  decision 
he  wanted.  It  is  of  no  moment  unless  that  which 
was  done  is  warranted  in  law  or  by  the  contract  of 
the  parties,  and  unless  it  is  communicated  to  the 
other  party  what  intramural  [297]  decisions  were 
made.  He  might  have  made  a  decision  that  he  was 
going  to  discontinue  the  contract  because  he  didn't 
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lik(>  this  man's  appearance,  or  because  he  didn't 
like  liis  name,  07'  because  he  didn't  wear  the  right 
kind  of  cloth(^s  to  suit  the  atmosphere  of  the  con- 
cern. He  could  have  made  the  decision  for  any  num- 
ber of  reasons.  An  uncommunicated  decision  doesn't 
mean  anything. 

Mr.  Cullinan:    But  Hunt's  is  being 

The  Court:  That  would  mean  that  he  would  be 
deciding  the  case.  ''I  dismissed  this  man  and  I  cut 
oft'  his  contract  because  he  didn't  pay  his  bills 
promptly."  [298] 

That  doesn't  mean  anything  to  me.  I  don't  care 
what  his  reasons  are.  Lawsuits  aren't  determined 
on  such  a  basis  as  that. 

Mr.  Cullinan:  Hunt's  is  being  sued  for  a  termi- 
nation, an  unwarranted  one  of  an  assumed  contract. 
If  Mr.  Erlanger  was  doing  business  as  an  individual 
and  he  told  one  of  his  subordinates  to  cancel  the 
contract,  his  reasons  for  doing  so,  even  if  only  com- 
miniicated  from  him  to  his  assistants,  would  be 
j)ertinent  to  show  whether  the  termination  was 
justifiable  or  not. 

The  Court:  I  don't  think  the  communication 
would  determine  whether  the  dismissal  w^as  justi- 
fied or  not.  If  the  contract  was  one  that  provided 
that  payments  had  to  be  made  within  a  certain 
time  and  the  evidence  showed  that  payments  w^eren't 
made  within  the  time  required,  then  the  abrogation 
of  the  contract  would  be  justified  by  the  facts.  It 
wouldn't  make  any  difference  what  reason  he  gave 
or  who  he  spoke  to  or  what  he  did   about   it   or 
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whether  he  knew  about  it  or  not.  All  that  had  to 
be  done  was  that  the  contract  be  abrogated  and  if 
the  fact  is  that  it  was  broken  because  of  non-pay- 
ment within  the  required  itme,  then  the  dismissal 
is  justified.  It  doesn't  make  any  difference  what  he 
says  about  it;  it  is  the  facts  that  determine  that 
matter.  Those  facts  depend  upon  what  the  terms  of 
the  contract  as  to  payment  were  and  when  the  pay- 
ments were  made.  [299] 

Mr.  Cullinan:     Excuse  us  for  a  moment. 

The  Court:     Certainly. 

Mr.  Cullinan :     No  questions. 

Mr.  Rothert:  Your  Honor,  since  Mr.  Erlanger 
must  leave  this  evening,  I  would  like  to  ask  him 
some  questions  as  an  adverse  witness  and  ask  leave 
to  do  so  at  this  time.  That  will  go  beyond  the  scope 
of  the  direct. 

The  Court:     What? 

Mr.  Rothert:  The  questions  I  have  in  mind  are 
not  within  the  scope  of  counsel's  direct  testimony 
so  I  am  asking  leave  at  this  time  to  ask  the  witness 
a  few  questions  as  an  adverse  witness  since  it  is 
necessary  that  he  leave  this  evening. 

Mr.  Cullinan:  I  don't  see  that  that  is  necessary 
or  desirable,  your  Honor.  Mr.  Erlanger  has  not 
been  under  subpoena.  We  do  have  produced  and 
have  kept  in  the  courtroom  other  witnesses  that  Mr. 
Rothert  has  asked  us  to  produce.  I  don't  think  that 
because  Mr.  Erlanger  was  here  and  is  leaving  that 
he  should  be  now  interrogated. 

The  Court:    Well,  now,  of  course,  he  is  here  and 
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I  think  that  either  counsel  can  always  interrogate 

a  witness  that  is  here. 

Mr.  Rothert :     Having  him  here 

The  Court :  That  api)lies  to  both  sides.  Have  you 
any  extensive  examination?  [300] 

Mr.  Rothert:     No,  your  Honor. 

The  Court:     All  right.  Go  ahead. 

HANS  ERLANGER 

called  as  a  witness  on  behalf  of  plaintiffs  as  an 
adverse  witness;  previously  sworn. 

Direct  Examination 
By  Mr.  Rothert : 

Q.  Mr.  Erlanger,  are  you  the  representative  of 
Hunt  Foods  who  made  certain  arrangements  with 
Francois  L.  Schwarz  Company  in  1953? 

A.     Yes. 

Q.  Did  you  prior  to  the  end  of  April  1953,  tell 
Mr.  Lee  Miller  that  you  had  made  arrangements 
with  Francois  L.  Schwarz,  Inc.,  to  handle  the  sale 
of  the  Hunt  products  to  military  bases  on  a  world- 
wide basis'?  A.     That's  correct. 

Q.  And  did  you  tell  him  that  that  would  necessi- 
tate terminating  Mr.  Phillips'  arrangement  for  sell- 
ing to  military  bases  in  Northern  California  ? 

A.    Yes. 

Mr,  Rothert :     No  further  questions. 
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Cross-Examination 
By  Mr.  Cullinan :  | 

Q.  Mr.  Erlanger,  what  was  the  reason  for  mak- 
ing arrangements  with  Schwarz  ? 

Mr.  Rothert:  I  will  object  on  the  ground  it  calls 
for  the  conclusion  and  opinion  of  the  witness  and  is 
incompetent,  [301]  irrelevant  and  immaterial.  The 
questions  I  have  asked  I  submit  are  in  the  nature  of 
an  admission  against  interest. 

Mr.  Cullinan :  I  am  certainly  entitled  to  examine 
on  the  basis  of  the  last  question  that  Mr.  Rothert 
asked  as  to  what  reasons 

The  Court:  I  think  that  the  examination  would 
be  limited  to  the  conversation,  that  is  all.  All  that 
counsel  asked  was  whether  or  not  this  witness  made 
a  statement  in  a  conversation. 

Mr.  Cullinan :  Yes.  Would  you  read  the  last  ques- 
tion of  Mr.  Rothert 's,  please'? 

(Record  read  as  requested.) 

Q.  (By  Mr.  Cullinan)  :  Did  you  at  that  conver- 
sation tell  Mr.  Miller  what  the  reasons  for  terminat- 
ing or  for  employment  of  Schwarz? 

Mr.  Rothert:  Objected  to  on  the  groimd  that  it 
is  hearsay.  J 

Mr.  Cullinan:     We  are  entitled  to  the  whole  con-  ' 
versation,  your  Honor. 

Mr.  Rothert:  Hearsay,  incompetent,  irrelevant 
and  immaterial. 
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Mr.  Cullinan:  We  are  entitled  to  get  the  whole 
conversation. 

The  Court :     Your  question  was  did  he  tell  him. 

Mr.  Rothert :  I  think  that  question  really  should 
be  [302]  considered  in  connection  with  the  previous 
one  because  in  the  previous  one  he  said  he  told  Mr. 
Miller  that  he  had  made  arrangements  with  Fran- 
cois L.  Schwarz  Company  to  handle  sales  to  all 
military  bases  on  a  world-wide  basis. 

The  Court:  You  have  opened  up  a  conversation 
now.  He  is  entitled  to  inquire  as  to  the  conversation 
on  that  subject.  I  will  overrule  the  objection. 

Q.  (By  Mr.  Cullinan)  :  Will  you  tell  us  what 
you  told  Mr.  Miller  at  that  time? 

A.     Mr.  Miller  came  into  my  office 

The  Court :  No.  Just  say  what  you  told  Mr.  Mil- 
ler. 

A.     I  told 

The  Court:  AVithout  anything  else.  Just  what 
the  conversation  was. 

A.  This  conversation  took  place  that  Mr.  ^lillor 
told  me. 

Mr.  Rothert:  I  am  going  to  object,  your 
Honor 

^rhe  Witness:     That  Mr.  Phillips  wanted 

The  Court:  No;  the  question  was,  State  what 
you  told  Mr.  Miller. 

Q.  (By  Mr.  Cullinan)  :  What  you  told  Mr.  Mil- 
ler with  respect  to  the  reasons  for  terminating — I 
mean  for  making  the 
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The  Court:     Mr.  Erlanger,  you  just  state  what 
you  said  to  Mr.  Miller. 

A.  I  told  Mr.  Miller  that  at  the  brokers  and  can- 
ners'  convention  in  Chicago  I  had  a  discussion  with 
Francois  L.  [303]  Schwarz  Company  regarding  tak- 
ing over  the  military  business  on  a  world-wide  basis ; 
that  I  felt  that  this  company  could  be  most  beneficial 
to  Hunt;  and  that  due  to  the  fact  that  we  don't  get 
enough  business  out  of  Northern  California  and  at 
the  same  time  Mr.  Phillips  doesn't  take  care  of  his; 
financial  commitments,  that  I  would  like  to  termi- 
nate the  connection  with  Mr.  Phillips. 

Mr.  Cullinan :     That  is  all. 

Mr.  Rothert:     I  have  a  couple  more  questions, 
your  Honor. 

The  Court :     You  say  you  have  one  more  question  ?: 

Mr.  Rothert:  I  do,  yes.  I  am  just  finishing  my 
notes. 

Redirect  Examination 

By  Mr.  Rothert : 

Q.  When  was  it  that  you  talked  to  the  Schwarz', 
Company  at  the  brokers'  and  canners'  convention? 

A.  I  believe  the  brokers'  and  canners'  convention! 
took  place  the  end  of  February  of  that  year. 

Q.     Of  1953?  A.    Yes. 

Q.  And  when  was  it  that  you  had  this  talk  withi 
Mr.  Miller?  I  think  my  question  merely  was  was  itt 
before  the  end  of  April.  Can  you  tell  us  any  more- 
exactly  when  it  was  ? 

A.     I  couldn't  tell  vou  the  exact  date. 
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Q.     Can  you  tell  us  what  month  it  was  in  ? 

A.  To  the  best  of  my  knowledge,  I  believe  it  was 
the  end  of  March  or  the  beginning  of  April.  [304] 

Mr.  Rothert:    I  have  no  further  questions. 

Mr.  Cullinan:     No  further  questions. 

The  Court :     That  is  all. 

The  Witness:     Thank  you. 

The  Court:  Now  you  wish  to  continue  with  the 
cross-examination  of  Mr.  Phillips? 

Mr.  Cullinan :     Yes.  [305] 

L.  W.  PHILLIPS 

resumed  the  stand ;  previously  sworn. 

Cross-Examination 
(Continued) 
By  Mr.  Cullinan: 

Q.  Mr.  Phillips,  in  your  determination  of  the 
differentials  between  the  Hunt  Prices  and  the  prices 
of  these  other  companies  on  the  shelves,  did  you 
take  an  average  of  the  prices  of,  say,  S&W  and 
then  take  an  average  of  the  prices  of  Hunt's? 

A.  No.  You  are  talking  of  an  average  of  all 
items  together? 

Q.    Yes. 

A.     No ;  each  separate  item  by  itself. 

Q.  You  took  each  separate  item  and  then  you 
took  an  average  of,  let's  say,  pears,  for  instance, 
StS:W  has  X  price  for  peai*s  and  Y  price  and  you 
compared  those  prices,  took  an  average  of  those 
prices  on  pears? 
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A.  It  would  have  been  S&W  or  any  other  brand 
I  found  in  there,  yes,  sir. 

Q.  And  then  you  would  do  the  same  thing  for 
tomatoes'?  A.    Yes,  sir. 

Q.  Take  an  average  of  the  price  of  tomatoes, 
let's  say  tomato  paste?  A.    Yes,  sir. 

Q.  And  then  you  would  take  an  average  of  the 
price  of  fruit  cocktail? 

A.     That's  right,  sir.  [306] 

Q.  And  then  you  would  take  an  average  of  one 
kind  of  pears — the  terminology  I  am  not  familiar 
with — we  will  say  a  fancy  kind  of  pear  or  a  sliced 
pear  or  there  is  a  half  pear? 

A.     I  believe  there  is,  yes. 

Q.  You  would  take,  for  instance,  one  kind  of 
pears  and  compare  S&W  prices  on  that  with  Hunt's 
prices  on  that  and  then  figure  the  average  of  that 
type  of 

A.  Figure  the  percentages  that  could  be  gained, 
yes,  sir. 

Q.  And  then  when  you  had  your  list  all  made 
up — or  did  you  make  a  list  up?  A.    Oh,  yes. 

Q.     Do  you  have  that  list?  A.     Oh,  yes. 

Q.  Then  when  you  made  the  list  up,  how  did 
you  work  out  the  average  profit  of  22  per  cent? 

A.    Yes,  sir. 

Mr.  Rothert:     Not  profit. 

The  Witness:     Gross. 

Mr.  Rothert:     Differential. 

The  Witness:     Differential. 

Mr.  CuUinan:     Differential. 

A.    It  was  worked  out  on  the  basis  of  my  knowl- 
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edc^e  of  the  sale  of  canned  goods  over  20  years  of 

watching  it. 

Q.  Wait  a  minute;  excuse  me.  I  want  to  know 
when  you  had  this  all  down  on  the  sheet,  then  what 
did  you  do?  Did  you  add  [307]  up  the  columns  on 
one  side  and  the  columns  on  the  other  f 

A.     No,  no. 

Q.     What  did  you  do? 

A.  That  wouldn't  be  the  right  way  to  do  it.  I 
took  the  average  sales  of  each  item  as  they  were 
that  I  had  received  in  the  commissary  stores — they 
told  me  how  much  they  were  buying  of  any  item — 
and  I  computed  the  profits  extended  on  each  item 
across,  and  then  added  up  the  difference,  and  that 
was  the  figure  I  used. 

Q.  I  am  talking  about  the  differential  of  Hunt's 
])ri('0  and  the  price  of  these  competitors  on  the 
shelves. 

A.  Yes,  sir.  May  I  explain  it  a  little  further  for 
you? 

Q.  Wait  a  second.  You  worked  out  these  figures 
item  by  item?  A.     That's  right. 

Q.    The  percentage  of  differential  item  by  item? 

A.     How  each  item  sold  about,  yes,  sir. 

Q.  Now,  when  you  had  that  total  all  made  up  for 
each  item,  did  you  then  add  the  percentages  in  one 
column  and  add  the  percentages  in  the  other  and 
divide?  A.     No. 

Q.    What  did  you  do? 

A.  We  took  what  you  would  call  a  trial  order 
and  we  projected  the  profits  on  the  trial  order  using 
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items  we  knew  of  Hunt's  and  items  of  the  other 
brands,  according  to  how  much  was  [308]  sold.  In 
other  words,  if  a  base  told  me,  ''I  buy  20  cases  of 
ketchup,  20  cases  of  this,  10  cases  of  something 
else,  5  of  something  else  and  3  cases  of  something 
else,"  I  extended  all  those  prices  out  by  Hunt's 
cost  and  brought  that  invoice  down,  because  that 
was  the  way  they  bought  the  items.  Then  I  took 
the  same  cases  of  another  brand  that  we  were  com- 
paring with  and  did  the  same  thing  and  brought 
it  down,  and  the  totals  together  was  the  correct  per- 
centage. 

Q.  So  you  made  assumptions  that  if  five  cases  of 
S&W  paste  was  bought  they  will  sell  for  so  much, 
and  then  made  a  similar  assumption  for  Hunt's? 

A.  It  wasn't  an  assumption;  it  was  what  they 
told  us,  and  after  that  figure,  knowing  that  it  was 
easy  to  figure;  if  you  have  got  both  costs  or  both 
selling  prices  it  is  very  simple. 

Q.  Were  your  comparisons,  say,  on  tomato  paste 
a  number  of  cases  from  S&W  compared  with  a 
number  of  cases  from  Himt's?  Did  you  assume  the 
same  amount  of  cases  of  each  company 's  produce  ? 

A.     For  each? 

Q.     Yes. 

A.     Yes,  sir,  of  each  item ;  oh,  yes. 

Q.     Do  you  have  that  sheet? 

A.     We  have  this  sheet  here  is  the  prices.  i 

Q.  I  am  asking  you,  are  these  papers  that  you 
have  there  the  papers  from  which  you  worked  out 
the  22  per  cent?  [309] 
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A.     No;  that  was  in  '51. 

Q.  You  do  not  have  the  papers  that  you  worked 
out  the  22  per  cent  differential  on? 

A.  No;  I  have  the  price  papers  only  here,  not 
the  22  per  cent  differential. 

Q.    Let  me  take  a  look  at  these. 

A.    Sure. 

Q.  Then  you  didn't  give  any  weight  to  the 
volume  of  a  particular  product  at  a  particular  com- 
missary % 

A.  What  they  told  me.  We  could  only  take  what 
they  said,  what  their  records  showed;  that's  all  we 
had  to  go  on. 

Q.  But  you  compared  equal  volumes  as  between 
one  competitor  and  Hunt's,  did  you  not? 

A.     Sir? 

Q.  You  compared  equal  volumes  as  between 
Hunt's  and  some  other  competitor  of  Hunt's? 

A.     That's  right.  Oh,  yes. 

Q.  So  that  the  actual  volume  that  Hunt's  might 
have  done  or  S&W  might  have  done  was  not  a 
factor  in  your  computation? 

A.  The  only  factor  was  that  Hunt's  would  have 
been  more  due  to  their  label — due  to  the  advertising 
factor  they  would  have  done  more  business. 

Q.  In  other  words,  you  didn't  take  into  account 
the  volume  in  any  particular  company's  price? 

A.  Oh,  yes;  we  knew  the  volume  that  they  were 
selling  of  [310]  every  brand. 

Q.    But  you  didn't  take  it  into  consideration ;  you 
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used  an  assumption  of  an  equal  amount  of  each 

company's  products'? 

A.  According  to  the  number  of  items  they  were 
allowed  to  carry,  yes,  sir. 

Q.  How^  would  you  compare,  for  instance — let 
me  state,  some  packers  use  a  303  can,  don't  they? 

A.     That's  right. 

Q.     And  Hunt's  is  a  300  can? 

A.     That's  right. 

Q.  How  did  you  compare  prices  on  an  S&W 
303  can  and  Hunt's  300  can?  Let  me  also  ask,  isn't 
it  a  fact  that  the  303  can  is  17  ounce  and  the  300 
about  15? 

A.  15^2?  a  difference  of  about  10  per  cent.  We 
adjusted  the  figure  down  to  compare  favorably. 

Q.    You  adjusted  the  figure  down? 

A.  Fortunately  S&W  I  don't  believe  at  that 
time — I  don't  remember  the  fact,  but  wherever 
there  was  a  difference  in  the  price  which  Hunt  had, 
they  had  this  300  tall,  an  off  size,  we  knew  about 
that;  we  had  to  watch  that  item,  we  knew  we  had 
to  watch  that  and  get  under  the  303  other  one  on 
which  we  figured. 

Q.  You  can't  compare  five  cases  of  S&W  303 
cans  with  five  cases  of  Hunt's  300? 

A.  One  is  24,  the  other  is  48.  That  is  the  differ- 
ence. [311]  But  you  can  compare  by  dozens. 

Q.  But  the  volume,  the  content  is  quite  different, 
isn't  it?  A.     Not  so  much  different. 

Q.     One  is  17  ounces,  the  other  is  15  ounces? 
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A.  Hunt  has  done  a  wonderful  job  with  the 
item. 

Q.     We  will  stipulate  to  that.  A.     Yes. 

Q.  What  I  am  getting  at  is  you  can't  compare 
the  price  of  a  case  of  303  cans  with  that  of  a  300 
can  because  you  have  more  ounces  of  the  product 
in  the  case  of  303  cans? 

A.  We  used  the  sale  of  303.  We  knew  300  would 
be  larger.  We  knew  it  would  be  more,  so  we  were 
using  a  lower  figure  all  the  time  to  assume  those 
factors.  You  had  to.  You  couldn't  take  a  chance  of 
going  over.  You  had  to  get  imder. 

Q.  So  in  working  out  your  22  per  cent  you  did 
then  compare  the  price  of  a  case  of  303  cans  with 
the  price  of  the  cases  of  300? 

A.  No,  not  prices.  The  differential  showed  in  the 
case.  If  there  were  a  smaller  can,  we  showed  a 
smaller  can.  They  had  a  picnic  can  in  the  same 
position.  You  had  to  watch  the  ounce  content  to 
sell  it. 

Q.  Leaving  that  for  a  moment,  on  the  question 
of  the  markup  that  you  might  have  gradually  made 
on  articles  that  you  sold  to  the  commissaries,  Hunt 
sells  to  chain  stores  and  to  [312]  wholesalers  at 
about  the  same  cost  it  sold  to  you? 

A.     That  is  right. 

Q.  If  you  raised  your  prices  to  the  commis- 
saries, you  would  have  to  watch,  wouldn't  you,  that 
you  didn't  raise  them  so  that  the  commissary  price 
would  be  higher  than  the  chain  store  or  a  super 
market  down  the  street,  wouldn't  you? 
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A.     That  is  right. 

Q.  Your  markup  possibilities  were  qualified  by 
the  fact  that  you  could  not  mark  it  up  to  an  extent 
where  it  would  not  compete  with  the  price  down  the 
street  of  the  super  market  or  the  chain  store? 

A.  Yes,  we  paid  for  the  survey  we  got  every 
month  to  figure  that  out. 

Q.  That  is  one  limitation  on  whatever  markup 
you  would  take. 

Mr.  Rothert:     Is  that  a  question? 

Mr.  Cullinan:     He  answered  my  question. 

Q.     Now,  Hunt's 

A.  You  asked  the  question,  was  that  a  limitation 
on  any  markup  that  we  might  have? 

Q.  No ;  you  have  answered  my  previous  question. 
I  am  asking  you  this  question  now:  Hunt's  had 
jobbers  selling  canned  goods,  didn't  they? 

A.  Very  sporadically  because  they  were  a  direct 
seller  to  the  chain  and  super  markets. 

Q.  There  was  nothing  to  stop  a  jobber  of  Hunt's 
from  going  [313]  to  the  commissaries  to  sell,  was 
there?  A.     How  is  that  again? 

Q.  There  was  nothing  to  stop  the  jobbers  of 
Hunt's  from  going  to  the  same  commissaries  you 
were  dealing  with?  A.     Not  a  bit  except 

Mr.  Rothert :  Just  a  minute.  I  am  going  to  object 
on  the  ground  it  is  ambiguous.  It  calls  for  a  legal 
conclusion.  We  understand  that  Mr.  Phillips'  ar- 
rangement was  exclusive. 

Mr.  Cullinan:  Yes;  I  am  not  talking  about 
Hunt's. 
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Q.  Let  me  ask  you  this:  Jobbers  were  free  on 
their  own  to  come  to  commissary  stores  to  sell  Hunt 
products  to  commissaries'? 

A.     Not  according  to  Hunt's  agreement  with  us. 

Q.  Is  there  anything  in  that  bulletin — well,  I 
will  withdraw  that.  I  am  not  talking  about  Hunt's 
sending  the  jobber  in. 

A.     You  are  talking  about  a  jobber? 

Q.  I  am  talking  about  a  jobber  that  decides  to 
compete  with  you. 

A.  Hunt  told  us  when  we  took  it,  if  they  found 
a  jobber  trying  to  sell  a  commissary  store,  they 
would  ask  him  to  stop  it. 

Q.     They  would  ask  him  to  stop  it? 
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Yes,  sir. 

When  was  that  said?  [314] 
That  means  he  would  stop  it. 
When  was  that  said? 
At  the  time  that  I  met  with  Mr.  Flynn. 
Mr.  Flynn  said  that  to  you? 
I  don't  remember  if  it  was  said  there  or  not, 
it  was  said  somewhere  in  our  conversations  that 
we  would  be  protected  in  our  jobs  with  the  commis- 
saries. 

Q.  You  do  not  remember  whether  it  was  stated 
at  the  meeting  with  Mr.  Flynn  or  not? 

A.  1  don't  remember  that,  no,  but  it  was  in  the 
conversation.  It  was  broadcast  rather  extensively. 

Q.  So  some  time  when  you  were  dealing  with 
Hunt's  somebody  at  Hunt's  told  you  if  the  jobbers 
started  to  compete  they  would  ask  them  to  stop? 
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A.  They  told  me  that,  yes.  We  didn't  have  any 
trouble. 

The  Court:     I  don't  see  the  materiality  of  this. 
Mr.  Cullinan:     I  am  getting  down  to  what  free- 
dom he  would  have  in  his  markup  at  the  commis- 
saries. 

The  Court:  Yes,  I  imderstand  what  you  are 
getting  at.  It  seems  to  me  it  is  purely  a  hypothetical 
subject. 

Q.  (By  Mr.  Cullinan)  :  Mr.  Phillips,  in  your 
sales  to  the  commissaries,  it  was  your  plan,  wasn't 
it,  to  have  the  Hunt  products  priced  on  the  shelves 
between  the  high  price  and  the  low  price  items  ? 

A.     It  was  my  plan?  [315] 

Q.    Yes. 

A.  It  was  my  plan  to  watch  competition  in  a 
commissary  store. 

Q.     But  your  shelf  structure — let  us  use  the  term 
—was  that  you  wanted  the  Hunt  product  wherever 
you  could  to  be  right  between  or  at  least  between  i 
the  higher  priced  canned  goods  and  the  lower  priced 
canned  goods'? 

A.    You  mean  that  was  our  policy? 

Q.    Wasn't  that  your  policy? 

A.  Our  policy  was  to  watch  the  competition,  and 
we  took  as  much  as  we  could  take. 

Q.  In  watching  your  competition  you  tried  tO' 
keep  the  Hunt  products  in  between  the  high  priced 
products  and  the  low  priced  products,  didn't  you? 

A.    We  tried  to  protect  the  label  to  be  sui-e  it 
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was  sold.  That  sometimes  didn't  mean  what  you  are 

saying. 

Q.  Wasn't  it  your  plan,  and  didn't  you  work  it 
out  that  way,  that  the  Hunt  products  were  generally 
in  hetween  in  price  the  more  expensive  and  the  less 
expensive  of  the  same  products? 

A.     On  some  items  that  was  possible. 

Q.  That  was  your  plan  for  as  many  items  as 
you  could  do  it  with? 

A.  Sure,  naturally  it  would  be  in  order  to  get 
the  business,  sure.  [316] 

Q.  And  you  did  that  with  a  number  of  Hunt 
items,  didn't  you? 

A.  We  sold  lots  of  odd  items  at  a  very  low  figure 
to  get  started  and  because  their  prices  were  obsolete, 
but  we  also  moved  items  up. 

Mr.  Cullinan:    Will  you  read  the  question? 

(The  last  question  was  read.) 

Q.     (By  Mr.  Cullinan) :     Answer  that  question. 

A.     What  did  I  say? 

Mr.  Cullinan:  I  move  to  strike  the  answer  as 
not  responsive. 

The  Witness :    Ask  the  question  again. 

Mr.  Rothert:  You  will  have  to  go  back  to  the 
last  question. 

Mr.  Cullinan :     Very  well. 

Mr.  Eothert:  I  think  the  reference  to  the  word 
**that"  may  have  been  obscure.  You  did  **that" 
with  a  number  of  items.  What  does  that  mean  now  ? 

Q.     (By  Mr.  Cullinan)  :    You  succeeded,  did  you 
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not,  Mr.  Phillips,  in  placing  as  many  commissaries 
and  placing  Hunt's  items  in  at  a  price  bracket 
which  was  between  the  high  and  the  low  priced 
brackets  for  the  same  commodity? 

Mr.  Rothert:     You  mean  the  competitors? 

Mr.  Cullinan:     The  competitors. 

The  Witness:  We  succeeded  in  placing  them 
under  new — the  first  time  ?  [317] 

Mr.  Cullinan:  May  I  ask  that  the  question  be 
read? 

(Question  read.) 

A.    Yes. 

Q.  (By  Mr.  Cullinan) :  Wherever  that  was 
done,  you  were  limited  on  the  markups  that  you 
could  make  on  that  Hunt  product  because  you  would 
push  it  into  the  higher  bracket,  competing  with  the 
higher  bracket,  wouldn't  you? 

A.     I  don't  understand  the  question. 

Q.  Where  you  have  Hunt's  below  the  higher 
priced  merchandise,  the  same  commodity 

A.     That  is  right. 

Q.    there  you  are  limited  in  the  amount  of 

markup  ? 

A.  No,  you  would  move  up  there  if  you  had  a 
volume. 

Q.  Do  you  mean  you  would  price  yourself  into 
competition  with  the  highest  priced  products? 

Mr.  Rothert:  You  gave  an  example  in  which 
only  the  highest  priced  product  was  mentioned. 

Mr.  Cullinan:    Well,  the  next  highest. 
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Mr.  Rothert:  What  I  am  getting  at,  if  I  can 
say  it  succinctly,  is  this: 

Q.  You  are  limited,  are  you  not,  where  you  are 
limited,  the  high  priced  labels,  were  your  prices 
under  the  high  priced  labels,  you  are  limited  com- 
petitively in  the  amount  of  markup  you  can  make 
on  the  Hunt  product  lest  you  move  it  over  to  the 
bracket  of  the  brackets  of  higher  price?  [318] 

A.  I  would  have  to  understand  what  you  mean 
by  "under."  Use  an  example  and  I  will  tell  you 
what  was  done. 

Q.  Suppose  you  are  a  few  cents  under,  let  us 
say,  S&W.  A.     Items,  please?  Pears? 

Q.     Say  pears. 

A.  All  right.  When  you  say  a  few  cents,  you 
mean  how  many? 

Q.     Three  cents.  A.     Three.  All  right. 

Q.  Where  there  is  that  much  of  a  spread  you 
are  limited  as  to  how  much  you  can  increase  the 
Hunt  price  because  if  you  increase  it  a  couple  of 
cents,  two  or  three  cents,  whatever  the  example  was, 
you  would  be  in  the  same  price  bracket? 

A.     That  is  right,  and  we  would  not  do  that. 

Q.     You  would  not  do  it? 

A.  Didn't  want  to  do  it.  We  moved  from  one 
cent  to  two,  maybe  two  cents  to  one,  but  we  would 
have  watched  it  pretty  closely. 

Q.  You  testified  as  to  your  costs,  I  think  the 
purchase  price  of  goods  sold  to  Alameda  Air  Sta- 
tion. Is  that  the  figure  of  $10,806.07— would  that  be 
the  gross  price  less  discount? 
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A.  You  mean — I  took  the  invoices  that  were  paid 
on  face.  There  was  no  discount  on  them. 

Q.    You  took  the  face  of  the  invoice? 

A.     Yes,  sir. 

Q.  You  did  not  allow  for  any  discounts  in  this 
figure  of  [319]  $10,806?  A.     No. 

Q.  In  your  percentage  of  profit  that  you  esti- 
mated on  the  Alameda  Air  Station  summary,  that 
percentage  of  profit  would  depend  upon  what  items 
were  sold,  wouldn't  it?  What  kind  of  items  were 
sold? 

A.  Well,  if  you  had — ^no.  How  would  the  per- 
centage depend  upon  what  kind  of  items  were  sold  ? 

Q.     Which  items?  A.     Yes,  sure. 

Q.  Because  of  the  spread  difference  in  some 
item?  A.     That  is  right. 

Q.    And  the  spread  differs  from  item  to  item. 

A.  You  mean  the  profit  on  one  item  is  greater 
or  smaller  than  another?  The  markup? 

Q.     That  is  right. 

A.     That  is  the  policy  in  the  wholesale  business. 

Q.  The  percentage  of  profit  depends  upon  what 
item  was  sold  at  a  particular  time  to  a  particular 
commissary  ? 

A.     That  was  our  business  to  watch  that,  yes. 

Q.  And  your  profit,  too,  during  the  period  of 
time  varies  according  to  competition,  doesn't  it? 

A.     How  is  that  again? 

Q.  Your  profit,  the  amount  of  your  profit  varies 
according  to  competition.  If  the  others  come  down. 
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you  have  to  come  [320]  down  in  your  price,  don't 

you? 

A.  You  are  talking  about  the  people  who  are  in 
the  commissaary  store? 

Q.  No,  I  am  not  talking  about  your  prices  to 
the  commissary  stores. 

A.  That  would  api)ly  in  anything,  yes,  sure.  If 
they  went  way  down,  we  would  have  to  go  way 
down. 

Q.  Your  profit  varies,  therefore,  from  time  to 
time  according  to  the  state  of  the  competition  that 
you  are   experiencing? 

A.  Yes,  sir,  but  these  people  that  I  was  in  com- 
petition with  were  very  careful  and  watched  the 
commissary  prices  and  kept  them  up,  because  they 
had  to  watch  the  sujjer  markets,  trying  to  sell  them, 
too.  If  they  sold  the  commissaries  too  cheap  and 
the  sujier  markets  found  out — they  had  probably 
8,000  super  markets  to  work  against  19  commis- 
saries— no  jobber  would  cut  the  price  to  commis- 
sary stores.  He  would  be  foolish. 

Q.  Some  time  at  the  start  of  your  arrangement 
with  Hunt's  you  sold  at  cost  or  less  in  order  to  get 
the  item  into  the  commissary,  didn't  you? 

A.  No,  not  in  order  to  get  it  in.  They  were 
posted  by  Himt's  sales  force. 

Q.  Didn't  you  have  a  controversy  at  one  time 
with  Mr.  Denison  about  moving  into  the  commissary 
in  the  early  days  of  your  dealing  with  [321] 
Hunt's?  A.     Commissary? 
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Q.  A  controversy  with  Denison  for  selling  at 
less  than  the  cost  of  goods  to  you  ? 

A.  Yes,  but  we  never  sold  anything  at  less  than 
cost.  On  ketchup,  are  you  talking  about? 

Q.    Yes. 

A.  No,  we  never  sold  ketchup  below  cost.  We 
came  down  at  one  time  from  a  particular  good 
profit  to  beat  Denison,  but  we  still  sold  above  cost. 
We  still  made  a  profit. 

Q.  Mr.  Phillips,  you  have  testified  that  in  1952 
your  gi'oss  on  Hunt's  business  was  some  $94,000,  I 
think  joii  said.  | 

A.  We  show  that  on  the  billing.  The  cost  would 
have  been  less,  because  whatever  we  paid,  the  differ- 
ence between  our  billing  and  the  cost  would  be  our 
little  profit  that  we  made. 

Q.  So  the  $94,000  is  your  gross  sales  from 
Hunt's  products'?  A.     Yes,  sir. 

Q.     That  was  in  the  year  1952? 

A.    Yes,  sir. 

Q.  Your  1952  income  tax  return  shows  gross  re- 
ceipts from  business  of  $347,175.11? 

A.     That  is  right. 

Q.  So  the  excess  over  the  $94,000  was  in  other 
business  ?  A.     Bidding. 

Q.     Bidding  business?  A.    Yes,  sir.   [322] 

Q.    And  the  brokerage? 

A.  Well,  the  brokerage  wouldn't  show  there.  The 
brokerage  doesn't  show  up  in  our  sales.  The  sales 
wouldn't  show  in  the  brokerage,  I  don't  believe. 
Correctly  it  should  not. 
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Q.  The  1952  incomo  tax  return  shows  other  in- 
come, commissions  earned,  $3,906.15.  Is  that  broker- 
age? A.     That  is  brokerage,  yes. 

Q.  That  figure  is  larger  than  the  1951  brokerage 
commissions,  isn't  it? 

A.  Well,  the  brokerage,  because  we  had  a  man 
working  in  the  brokerage  business  at  that  time, 
yes,  sir. 

Q.  In  other  words,  in  1952  your  brokerage  in- 
come was  substantially  larger  than  it  was  in  1951? 

A.  Not  only  substantial,  if  I  remember,  we 
didn't  have  any  in  1951,  because  we  were  not  in  the 
brokerage  business.  We  hired  an  employee  to  handle 
it  in  1952. 

Mr.  Cullinan :  May  we  have  the  1951  income  tax 
return  just  to  refresh  his  memory? 

The  Witness :  That  is  all  right.  I  don't  remember 
any  brokerage.  There  may  have  been. 

Q.  (By  Mr.  Cullinan) :  Mr.  Phillips,  my  notes 
I  took  from  your  records  show  commissions  earned 
in  1951,  $2,773.43. 

A.  I  didn't  remember  it.  It  might  have  been 
possible. 

Q.     Would  that  refresh  your  recollection? 

A.  I  don't  know  how  we  earned  it.  That  prob- 
ably wasn't  it.  [323] 

Q.  Let  me  just  ask  you  these  questions,  Mr. 
Phillips.  This  smnmary  or  notes  that  you  gave  me 
a  little  while  ago  on  one  page  entitled  "Average 
selling  prices  for  items  commonly  carried  in  the 
commissary  store  in  Northern  California,"  it  says 
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that  means  "all  other  items"?  A.    Yes.  I 

Q.     Then  you    have    apricots,   blackberries    and 
other  items  listed.  A.    We  have. 

Q.     Case  cost  at  time  of  survey,  lowest  competi- 
tion— that  is  the  case  cost?  A.     That  is  right. 

Q.     And  then  Hunt's  cost? 

A.    That  is  right. 

Q.     How  did  that  show  any  difference  where  a 
case  may  be  of  300  cans  or  a  case  of  303  cans? 

A.     I  don't  believe — if  I  am  correct  on  that  list — 
in  other  words,  if  they  had  24,  we  would  have  48. 

Q.     I  am  asking  you  how  do  you  compare  a  case 
cost  of  300  cans  with  Hunt's  cost  of  303  cans? 

A.     We  reduced  the  price  of  the  303  cans  im- 
mediately. We  would  have  to. 

Q.     You  do  not  show  any  working  out  of  that? 

A.     No,  that  is  just  a  rough  figure. 

Q.    And  that  is  the  figure  that  you  used  when 
you  were  [324]  testifying?  A.     No. 

Q.     I  mean  this  is  the  basis. 

A.     No,  that  is  not  the  basis. 

Q.     This  is  why  I  had  this  in  my  hand. 

A.     No,  I  was  adding  it  up  myself. 

Q.     This  total  and  this  total  you  have  subtracted  ? 

A.     That  is  right. 

Q.     Does  that  give  you  the  percentage  of  your 
profit?  A.     No. 

The  Court :    I  do  not  know  what  you  are  getting 
at  when  you  say  "this  total  and  that  total." 

Mr.  Cullinan:    I  do  not  understand  what  this  is, 
your  Honor.  I  was  trying  to  find  out  what  it  was. 
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The  Court:     It  is  not  in  evidence. 

Mr.  Cullinan:    That  is  all,  your  Honor. 

Mr.  Rothert:  I  have  three  or  four  questions, 
your  Honor. 

Redirect  Examination 
By  Mr.  Rothert : 

Q.  You  were  asked  whether  the  markup  you 
could  get  on  selling  Hunt's  products  was  qualified 
or  limited  by  the  sales  by  Hunt's  to  the  general 
stores.  I  would  like  to  ask  you  to  what  extent  would 
that  factor  be  a  limitation  on  your  markup? 

A.  The  commissary  stores,  if  they  were  selling 
something  higher  than  a  chain  on  a  shelf,  the  same 
brand,  we  might  have  to  [325]  watch  it,  but  we 
could  move  up  to  that  figure. 

Q.  What  was  the  comparison  of  the  price  at 
which  Hunt's  would  sell  to  chain  stores  and  the 
price  at  which  Hunt's  could  sell  to  you? 

A.  Approximately  the  same  as  on  a  jobbing 
basis.  If  they  bought  a  car  it  might  save  a  nickel 
a  case  or  something,  but  it  was  about  the  same. 

Q.  Were  the  Hunt's  products  sales  in  super 
markets  and  chain  stores  any  different  than  the 
jobbing  prices  from  Hunt's? 

A.     Do  you  mean — you  mean  the  selling  price  ? 

Q.    Yes.  A.     Oh,  yes,  quite  a  bit. 

Q.  What  accounts  for  that  difference?  What  is 
that  difference? 

A.  The  markup  that  the  super  market  would 
take  in  his  retail  operation. 
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Q.  To  what  extent;  that  is,  by  how  much  of  a 
limitation  was  it  caused  by  the  prices  of  Hunt's 
products  on  sale  in  the  chain  stores  to  you  in  your 
business  selling  to  the  commissary  stores'?  i 

A.  How  much  the  different  was  between  my  cost 
and  what  the  super  markets  sold  it  for?  Is  that 
what  you  mean?  The  difference  between  my  cost 
and  the  super  market? 

Q.  My  question  is  how  much  of  a  markup  could 
you  place  on  the  Hunt's  prices  to  you  until  you 
got  to  the  point  where  you  [326]  had  trouble  be- 
cause it  equalled  the  chain  store  selling  prices? 

A.  About  221/2  per  cent.  We  had  a  survey  on  it 
there.  That  is  in  the  record. 

Q.  The  competing  lines  such  as  S&W,  Tru-Pak 
and  Monarch  that  you  mentioned,  that  you  found 
being  sold  in  the  commissary  stores — were  those 
lines  handled  by  jobbers? 

A.  They  were  handled  by  private  label  jobbers 
that  took  an  excessive  markup  on  private  label, 
which  is  the  common  practice. 

Q.  Was  the  markup  or  profit  that  you  attempted 
to  get  on  the  sale  of  Hunt's  products  corresponding 
to  the  jobbing  markuj)  on  the  sale  of  competing 
lines  by  jobbers?  A.     Private  label  jobbers? 

Q.     Yes.  A.    Yes,  sir. 

Q.  And  about  the  markup  that  the  chain  store 
operator  placed  on  the  prices  after  he  bought  them  ? 

A.    Yes,  sir.  | 

Q.  You  testified  to  gross  profit  from  sales,  actual 
sales  to   Alameda  Air  Station   commissary  in   12 
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months.  Was  that  gross  profit  computed  by  sub- 
tracting the  cost  of  the  merchandise  from  the  total 
that  you  sold  it  for"?  A.     Yes,  sir. 

Q.  And  in  stating  the  percentage,  is  that  the 
approximate  pc^rcentage  of  the  gross  profit  com- 
pared to  what  you  paid  for  [327]  that  merchan- 
dise? 

A.  No,  sir,  based  upon  that  selling  price,  not 
the  cost. 

Q.     All  right,  the  selling  price.  A.    Yes,  sir. 

Q.  Does  it  make  any  particular  difference  what 
particular  items  were  sold  during  that  12  months 
in  order  to  determine  the  percentage  of  gross  profit  ? 

A.     No;  the  dealers  are  there  anyway. 

Q.  You  said  the  figure  of  $347,000  in  your  1952 
tax  return  of  income  included  your  sales  of  Hunt 
products  plus  your  other  bidding  business? 

A.    Yes,  .sir. 

Q.  That  would  include  the  money  paid  by  the 
Government  on  bids  that  were  accepted  and  billed? 

A.     That  is  right. 

Q.  On  the  expense  side  of  the  same  year's  profit 
and  loss  statement,  both  the  costs  that  you  had  paid 
Hunt's  for  their  items  and  the  costs  that  you  paid 
for  buying  merchandise  on  bids  to  the  Government  ? 

A.    Yes. 

Q.  Is  some  of  the  Government  bidding  business 
done  on  a  quarterly  basis?  A.     Yes,  sir. 

Q.  For  a  quarter  starting  on  the  first  of  Jan- 
uary, when  are  the  bids  made  and  accepted?  Before 
or  after  the  first  of  [328]  January? 
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A.  They  are  made  as  a  rule  about  the  middle  of 
November.  You  get  your  forms  in  December  and 
you  start  delivering  in  January. 

Q.  For  the  first  quarter  of  1952 — the  bidding 
business  for  the  first  quarter  of  1952,  would  that 
reflect  bids  made  before  the  end  of  the  year  19511 

A.     To  some  extent,  yes,  sir. 

Q.  You  were  asked  a  question  about  having  to 
do  with  higher  and  lower  prices  on  competing  items 
in  commissary  stores  and  what  the  plan  was.  Will 
you  state  just  what  your  plan  was  in  pricing  the 
Hunt  products  when  you  made  the  sales  to  the 
commissary  stores,  having  in  mind  then  the  price, 
what  the  competition  was  ? 

A.  Well,  as  I  stated  before,  if  we  started  in  with 
a  new  item — are  you  talking  about  the  placement 
of  an  item  ? 

The  Court:  I  think  this  has  been  testified  to  al- 
ready. I  see  no  particular  point  in  going  over  it 
again. 

Mr.  Rothert:  I  have  an  idea  that  the  witness 
may  have  misunderstood  some  of  those  questions 
and  got  a  little  confused.  I  may  be  the  one  that  is 
confused,  your  Honor. 

The  Court:  I  do  not  think  it  is  a  particularly 
confusing  subject.  It  is  very  evident  what  the  wit- 
ness was  endeavoring  to  do.  He  was  trying  to 
market  these  commodities.  I  do  not  think  there  is 
anything  very  difficult  about  it.  [329]  1 

Mr.  Rothert :    I  have  no  further  questions.  I 
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The  Court:  He  tried  to  meet  the  competition  and 
make  a  little  money  for  himself. 

Recross-Examination 
By  Mr.  Cullinan  : 

Q.  I  have  just  one  more  question:  Did  I  under- 
stand your  testimony,  Mr.  Phillips,  to  be  that  you 
could  mark  up  products  22%  per  cent  and  still  be 
competitive  with  the  chain  stores? 

A.     On  Hunt's  canned  food  goods'? 

Q.    Yes. 

A.     Our  books  show  that  we  could  and  we  did. 

Q.  I  just  wanted  to  get  that  clear.  That  is  your 
testimony,  that  you  could  mark  up  the  Hunt  prod- 
ucts 221/2  per  cent  over  what  you  got  it  for  and 
still  compete  with  the  same  Hunt  products  in  the 
chain  stores'? 

A.  Yes,  that  is  right.  But  you  understand  that 
many  chains  did  not  carry  Hunt's  products.  We 
had  it  at  our  discretion  to  pick  any  brand  we  found 
and  come  up  to  it  and  make  our  profit  that  way. 
We  had  no  profit  trouble. 

Mr.  Cullinan:     The  question  has  been  answered. 

Mr.  Rothert:    Yes.  I  have  no  further  questions. 

The  Court:     That  is  all. 

(Witness  excused.) 

Mr.  Rothert:  I  will  call  Mr.  Mears,  your  [330] 
Honor. 
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DAVID  L.  HEARS 
called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 

The  Clerk:  Will  you  please  state  your  name  to 
the  Court? 

A.     David  L.  Hears. 

Direct  Examination 
By  Hr.  Rothert: 

Q.     Where  do  you  live,  Hr.  Hears "? 

A.     I  live  at  25  Diaz  Avenue. 

Q.     What  is  your  business?  i 

A.     Division  sales  manager,  Blue  Star  Foods.    " 

Q.  Are  you  acquainted  with  Hr.  Wellington 
Phillips'?  A.    Yes,  I  am. 

Q.  Did  you  at  one  time  work  for  him  or  with 
him?  A.    Yes,  I  did. 

Q.     Did  you  know  Hr.  Phillips  in  1951  ? 

A.     Yes. 

Q.  Was  there  any  occasion  when  you  were  pres- 
ent when  Hr.  Phillips  had  a  discussion  with  Hr. 
Flynn  of  the  Hunt  Foods  Company  ?  A.    Yes. 

Q.    When  did  that  conversation  take  place? 

A.     Some  time  in  the  fall  of  1951. 

Q.  At  the  time  of  this  conversation  were  you 
working  for  Hr.  Phillips? 

A.     No,  I  was  not.  [331] 

Q.    Where  did  this  conversation  take  place? 

A.  Took  place  in  their  offices  in  Hayward,  in 
Hunt  Foods. 

Q.  How  did  you  happen  to  be  there  when  Hr. 
Phillips  was  there  in  Hr.  Flynn 's  office? 
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A.  At  that  time  we  were  perhaps  going  into  a 
dented  can  business,  the  sale  of  dented  merchandise 
to  the  restaurant  trade  here  and  around  the  Bay 
Area. 

Q.  Did  you  meet  Mr.  Phillips  there  or  did  you 
go  with  him?  A.     No,  I  went  with  him. 

Q.  At  that  time  did  you  have  anything  to  do 
with  Mr.  Phillips'  business? 

A.    No,  I  did  not. 

Q.  Was  there  anyone  else  present  in  the  con- 
versation besides  yourself,  Mr.  Phillips  and  Mr. 
Flynn  ? 

A.  I  think  Mr.  Ed  Seiger  was  there  on  occa- 
sion. 

Q.  Will  you  explain  what  you  mean  by  *'on  oc- 
casion'"? 

A.  I  think  he  came  in  and  out  of  the  business 
a  couple  of  minutes  at  a  time,  two  or  three  minutes 
at  a  time. 

Q.  While  you  were  there  was  this  dented  can 
business  discussed? 

A.  Discussed  between  Mr.  Flynn  and  myself? 
||.  Q.    Yes.  A.    Yes. 

Q.  While  you  were  there  was  there  any  discus- 
sion between  Mr.  Phillips  and  Mr.  Flynn  about  Mr. 
Phillips'  business?  [332]  A.     Yes. 

Q.  AVill  you  tell  the  Court  what  you  recall  about 
the  conversation  you  overheard  between  Mr.  Flynn 
and  Mr.  Phillips  about  Mr.  Phillips'  business? 

A.  Well,  at  that  time  Mr.  Phillips  was  sole 
owner  of  this  company 
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The  Court:  No,  just  relate  what  the  conversa- 
tion was. 

A.  Oh,  just  that  the  conversation  was  Mr.  Phil- 
lips was  interested  in  the  selling  of  canned  goods 
to  the  commissary  bases,  and  the  sale  of  Hunt  Foods 
in  particular.  Hunt  canned  goods  to  the  commis- 
sary bases,  and  at  that  time  I  believe  Hunt  salesmen 
were  calling  frequently  upon  the  commissaries,  but 
the  volume  of  sales  was  not  as  extensive  as  it  might 
have  been,  and  as  Mr.  Phillips'  business  is  pri- 
marily dealing  with  the  Army  and  Navy  installa- 
tions, it  was  felt  that  the  volume  of  business  could 
be  considerably  improved. 

The  Court :  Are  you  stating  now  what  somebody 
said  there  or  is  this  just  your  conclusion  as  to  the 
nature  of  Mr.  Phillips'  business  with  the  Hunt 
Company  ? 

A.  The  conversation  was,  sir,  that  the  business 
could  be  improved  by  the  use  of  Mr.  Phillips,  with 
the  use  of  Mr.  Phillips'  services,  yes,  sir,  and  I 
believe  somewhere  in  the  conversation  the  question 
of  a  point  system,  which  Hunt  salesmen  were  work- 
ing on  at  that  time,  was  brought  up,  and  that,  al- 
though Mr.  Phillips  was  selling  directly  to  [333] 
the  commissaries,  the  particular  salesman  would 
still  receive  credit  for  the  sale  within  his  territory. 
Basically  that  was  the  gist  of  the  conversation  at 
that  time. 

Q.  I  want  you  to  think  if  you  can  think  of  any- 
thing else  that  was  said  in  the  conversation  about 
anything  at  all.  d 
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A.  I  think  during  the  conversation  it  was  men- 
tioned that  Mr.  Phillips  would  have  to  sell  at  ap- 
proximately the  same  prices  or  at  the  same  prices 
that  Hunt  salesmen  were  currently  selling  to  the 
commissary  stores,  and  that  they  would  have  to  re- 
main at  that  price  for  a  relative  period.  It  was 
quite  obvious  that  you  could  not  go  into  a  commis- 
sary and  immediately  raise  the  prices  just  because 
someone  else  had  taken  the  line  over. 

Q.  Was  there  anything  else  said  in  that  connec- 
tion? 

A.  I  believe  the  conversation  did  take  place  be- 
tween Mr.  Flynn  and  Mr.  Phillips  to  the  effect  that 
it  would  be — Mr.  Phillips  would  have  to  sell  at 
approximately  the  same  prices  that  Hmit  Foods 
were  selling  at  at  that  time  and  a  small  differential 
])etween  his  costs  and  the  sales  price  would  mean 
that  he  would  have  to  be  selling  at  approximately 
or  at  his  costs  or  at  a  slight  profit.  This  would  have 
to  continue  for  a  period  of  one  or  two  years,  and 
then  following  that  time  another  relative  period 
in  which  he  could  gradually  take  a  markup  to  re- 
cover some  of  the  losses,  show^  a  profit,  or  break 
even  during  that  particular  period.  [334] 

Q.  Who  was  it  that  made  the  statement  you  just 
made  in  tlie  conversation,  if  you  remember? 

A.  I  believe  it  was  just  a  general  discussion  that 
took  place  between  the  two  men. 

Q.  Do  you  recall  whether  or  not  the  subject  that 
Mr.  Phillips 

Mr.  Cullinan :    Just  a  minute,  now,  if  your  Honor 


1 


372  Hunt  Foods,  Inc.,  etc.  vs. 

(Testimony  of  David  L.  Mears.) 
please.  I  object  to  counsel  leading  the  witness  to 
what  else  was  said  there  to  ask  him  for  the  con- 
versation. 

Mr.  Rothert:  I  think  it  is  not  objectionable  in 
mentioning  the  subject  of  possible  conversation. 

The  Court:  I  can't  tell  whether  it  is  leading 
until  the  question  is  asked.  Complete  the  question. 

Q.  (By  Mr.  Rothert) :  Do  you  recall,  Mr. 
Mears,  whether  or  not  the  subject  of  Mr.  Phillips' 
existing  business  that  he  had  at  that  time  was  men- 
tioned in  the  conversation? 

Mr.  Cullinan:  I  will  object,  if  your  Honor 
please,  to  the  leading  of  the  witness. 

The  Court :  I  do  not  know  how  it  can  be  leading 
unless  you  put  the  answer  in  the  mouth  of  the  wit- 
ness in  some  way.  I  know  attorneys  always  make 
that  objection,  that  a  question  is  leading.  The  at- 
tention of  the  witness  is  directed  to  a  subject  mat- 
ter. I  do  not  know  how  it  would  be  leading  in  the 
sense  that  it  suggests  an  answer  to  the  witness. 

Mr.  Cullinan:  I  should  say,  your  Honor,  my 
objection  is  [335]  that  the  question  is  leading  and 
suggestive. 

The  Court:  He  is  asking  him  whether  a  certain 
subject  was  discussed.  The  witness  can  answer  yes 
or  no  to  that.  But  if  you  ask  the  witness  did  you 
say  thus-and-so  in  the  conversation,  then  you  put 
something  into  his  mouth  and  it  is  a  little  different. 
But  I  have  heard  this  so  many  times,  I  do  not  at- 
tach credence  to  it.  You  ask  a  witness  to  state  a 
conversation  and  he  gets  up  on  the  witness  stand — 
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and  maybe  he  doesn't  remembe?*  everything  at  the 
moment — and  yon  have  to  prod  him  a  little  bit.  As 
lon^  as  yon  do  not  pnt  words  in  his  mouth  and  you 
direct  his  attention  to  a  general  subject  matter,  I 
do  not  see  any  hai-m.  I  never  believed  the  only 
question  you  could  ask  him  is  was  there  anything 
else  said.  I  will  overrule  the  objection. 

Mr.  Rothert:    Will  you  answer  that,  Mr.  Mears? 

(Question  read.) 

A.     Yes,  it  was. 

Q.  (By  Mr.  Rothert)  :  What  do  you  recall  was 
said  on  that  subject? 

A.  Oh,  basically,  that  Mr.  Phillips  was  doing,  I 
think,  primarily  a  bidding  business  at  that  time  and 
it  would  take  considerable 

Mr.  Cullinan:  Excuse  me,  your  Honor.  May  we 
have  the  witness  tell  who  said  what? 

Q.  (By  Mr.  Rothert)  :  If  you  can,  identify  the 
person  who  said  [336]  whatever  you  are  stating  was 
said. 

A.  That  is  a  little  difficult  at  this  time,  your 
Honor,  five  or  six  years  later. 

The  Court:  You  do  not  remember  who  said 
what? 

A.     No,  sir. 

The  Court:    Well,  finish  the  answer. 

A.  That  Mr.  Phillips  was  doing  primarily  a 
bidding  business  at  that  time,  that  he  would  have 
to  spend  a  considerable  amount  of  time  in  calling 
on    the    commissaries,   talking   to   the    commissarv 
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officers,  certainly  a  time-involving  proposition,  and 
that  as  a  result,  why,  the  business  that  he  had  at 
the  time  would  either  suffer — due  to  the  amount  of 
time  involved  in  calling  upon  the  commissaries. 
Mr.  Rothert:    I  have  no  further  questions. 

Cross-Examination 
By  Mr.  Cullinan: 

Q.  Mr.  Mears,  to  the  best  of  your  recollection 
have  you  told  us  the  whole  conversation  and  all 
subjects  that  were  discussed  at  that  meeting? 

A.  Well,  this  took  place  over  a  series  of  meet- 
ings, two  or  three. 

Q.     This  is  not  a  particular  one  meeting? 

A.  What  I  am  relating  is  the  gist  of  a  couple  of 
conversations,  yes. 

Q.     How  many  conversations,  do  you  know? 

A.  I  think  I  was  present  on  either  two  or  [337] 
three. 

Q.  Can  you  tell  us  approximately  when  those 
two  or  three  conversations  were? 

A.     Some  time  in  the  fall  of  1951. 

Q.  So  none  of  the  matters  that  you  have  men- 
tioned can  be  pin  pointed  to  any  particular 
meeting?  A.     Principally,  yes. 

Q.  Which  meeting  would  that  be  ?  The  first  time, 
second  time 

A.  I  mean  that  would  be  difficult  to  tell  at  this 
time. 

Q.     Was  Mr.   Steiger  present  at  most  of  those 
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meetings?  A.     No,  I  don't  think  he  was. 

Q.  It  is  the  usual  practice,  is  it  not,  for  a  jobber 
to  sell  at  low  prices  at  the  start  when  he  is  starting 
out  with  a  product  ? 

The  Court:    That  is  pretty  general,  counsel. 

Q.  (By  Mr.  Cullinan)  :  Is  it  the  custom  and 
usage  in  the  industry  with  respect  to  the  appoint- 
ments of  jobbers  how  long  they  are  appointed 
to  act? 

Mr.  Rothert:  I  will  object  to  that.  It  calls  for 
the  witness'  conclusion  and  opinion. 

The  Court:  It  is  not  part  of  the  direct  exami- 
nation. The  witness  is  only  asked  as  to  a  conver- 
sation he  heard,  counsel,  unless  you  make  him  your 
witness  for  some  other  purpose.  [338] 

Q.  (By  Mr.  Cullinan)  :  Was  Mr.  Phillips  told 
in  your  presence  during  your  conversations  that 
he  was  appointed  a  jobber  to  act  for  Hunt's  or  did 
you  hear  that  later? 

A.     Would  you  mind  repeating  that  again? 

Q.  At  any  of  these  meetings  when  Mr.  Flynn 
was  present  and  you  were  present,  was  Mr.  Phillips 
told  by  Mr.  Flynn  that  he  would  be  a  jobber  for 
Hunt's  or  did  you  learn  of  it  later? 

A.     No,  I  think  it  received  his  approval. 

Q.     Flynn 's  approval? 

A.     Flynn 's  approval,  yes. 

Q.     In  your  presence?  A.     Yes. 

Q.  Do  you  remember  anything  that  Mr.  Flynn 
said  about  the  apointment  as  a  jobber  at  tliat 
meeting  ? 
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A.  Do  you  mean  do  I  remember  him  saying 
something  to  Mr.  Phillips  that  ''you  are  hereby  ap- 
pointed a  jobber'^? 

Q.     Yes. 

A.  Well,  these  things  are  just  not  said.  It  is  an 
accumulation.  It  is  an  assumed  fact  after  a  con- 
versation. 

Q.  You  have  talked  to  Mr.  Phillips,  have  you 
not,  Mr.  Mears,  in  the  last  year  or  so  about  this 
litigation,  or,  rather,  Mr.  Phillips  has  talked  to  you 
on  occasions,  hasn't  he? 

A.    We  have  discussed  it,  yes. 

Q.  And  in  those  conversations  with  him  he  has 
mentioned,  has  he  not,  in  those  conversations  that 
he  was  going  about,  [339]  when  he  started  with 
Hunt's,  he  knew  he  was  going  to  suffer  for  one  or 
two  years  by  selling  at  low  prices  ? 

A.    You  mean  in  the  course  of  the  last  year  ? 

Q.    Yes.  A.    No.  j 

Q.     Didn't  he  review  the  situation  with  you?     i 

A.    We  had  talked  about  it,  yes.  I 

Q.  At  the  time  that  you  were  down  to  see  Mr. 
Flynn  you  were  going  into  the  restaurant  supply 
business  and  Mr.  Phillips  was  going  to  have  some 
connection  with  that  business,  wasn't  he? 

A.  Well,  he  was  a  more  or  less  consulting  agent, 
if  you  want  to  call  it  that,  gave  me  his  advice  as  to 
how  to  proceed  in  the  restaurant  business,  yes. 

Q.  He  was  going  to  be  a  consultant  for  you  in 
your  business?  A.     That  is  right. 

Q.     And  in  1953  were  you  employed  by  Mr.  Phil- 
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lips?  A.     Yes,  in  1953  I  was. 

Q.  You  were  employed  by  Mr.  Phillips  for  the 
whole  year  of  1953? 

A.     For  the  whole  year,  yes,  I  believe  I  was. 

Q.  Mr.  Stciger  was  present  on  some  occasions 
when  these  matters  that  you  have  testified  to  were 
discussed?  A.     That  is  right.  [340] 

Mr.  Cullinan  :     That  is  all. 

Redirect  Examination 
By  Mr.  Rothert: 

Q.  When  you  worked  for  Mr.  Phillips  did  you 
work  on  the  Hunt  line  or  something  else? 

A.     No,  I  worked  on  something  else. 

Mr.  Rothert:  I  have  no  further  questions,  your 
Honor. 

Mr.  Cullinan:    I  have  no  further  questions. 

The  Court:     That  is  all. 

(Counsel  consulted  with  each  other.) 

Mr.  Cullinan :  I  am  trying  to  shorten  something 
up,  your  Honor,  if  you  will  indulge  us  a  moment. 
If  your  Honor  please,  with  the  permission  of  Mr. 
Rothert  and  with  your  permission  I  have  another 
witness  who  will  be  about  five  minutes. 

The  Court:    That  is  all  right.  Put  him  on. 
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WARD  COUSINS 
called  as  a  witness  on  behalf  of  the  defendant; 
sworn. 

The  Clerk :    Please  state  your  name  to  the  Court. 
A.    Ward  Cousins. 

Direct  Examination 
By  Mr.  Cullinan: 

Q.     Mr.  Cousins,  where  are  you  employed? 

A.     Libby,  McNeill  &  Libby. 

Q.  How  long  have  you  been  with  Libby,  McNeill 
&  Libby?  A.     33  years. 

Q.  What  is  your  position  with  Libby,  McNeill  & 
Libby?  [341] 

A.     Sales  manager,  California  Fruit  Division. 

Q.     How  long  have  you  had  that  position? 

A.     Five  years. 

Q.  Do  you  know^  the  plaintiff,  Wellington  Phil- 
lips? A.    Yes,  I  do. 

Q.     Did  you  know  Wellington  Phillips  in  1951? 

A.    Yes,  sir. 

Q.  At  any  time  in  1951,  to  your  knowledge,  was 
Mr.  Phillips  considered  by  Libby,  McNeill  &  Libby 
as  a  sales  agent,  broker  or  in  any  other  capacity? 

Mr.  Rothert :  I  am  going  to  object  on  the  ground 
that  calls  for  the  witness'  conclusion  and  opinion. 
There  may  have  been  other  officers  or  representa- 
tives of  Libby,  McNeill  &  Libby  that  could  have 
talked  with  Mr.  Phillips  and  it  would  be  this  man's 
conclusion  as  to  whether  or  not  no  one  in  the  com- 
pany had  talked  to  him. 
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The  Court:  What  is  it  that  you  want  to  bring 
out,  counsel  ? 

Mr.  CuUinan :  Here  is  what  I  want  to  bring  out, 
your  Honor:  The  plaintiff  has  testified  that  at  the 
time  in  1951  when  he  had  these  conversations  with 
Libby,  McNeill  &  Libby  they  were  actively  trying 
to  get  him  to  take  over  a  similar  type  of  work,  and 
that  he  told  them  that  he  might  lost  the  Libby  ac- 
count if  he  didn't  get  this  one. 

The  Court:  T  do  not  have  a  distinct  recollection 
of  that  testimony.  Is  that  correct? 

Mr.  Rothert:  Substantially  that,  that  he  told 
Mr.  Flynn  that  he  had  talked  to  Libby,  McNeill  & 
Libby  about  a  similar  arrangement  but  nothing  had 
materialized. 

The  Court:     What  do  you  want  to  do? 

Mr.  Cullinan:  I  have  brought  the  sales  man- 
ager from  Libby,  McNeill  &  Libby  to  testify  there 
wasn't  any. 

The  Court:  That  is  a  purely  collateral  matter. 
What  bearing  has  it  on  this? 

Mr.  Cullinan :  If  it  is  agreed  that  it  is  collateral, 
then  I  won't  pursue  the  subject.  I  would  have  had 
this  job  but  for  this — that  point. 

Mr.  Rothert :  No,  we  are  not  contending  that  we 
have  changed  our  position  to  our  detriment  by  giv- 
ing up  a  Libby  account  in  order  to  take  the  Hunt 
accoimt.  We  are  not  making  that  contention. 

The  Court :  That  probably  was  trade  talk.  Is  that 
w^hat  you  would  call  it?  Is  that  the  point  of  this 
testimony  ? 
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Mr.  Rothert:  I  think  it  amounts  to  more  than 
puffing,  but  I  do  not  think  it  has  the  significance 
that  counsel  attaches  to  it. 

The  Court:  Is  that  all  you  want  to  bring  out 
from  this  witness? 

Mr.  Cullinan:     The  second  point  is  this: 

Q.  Mr.  Cousins,  is  there  in  the  trade  or  business 
any  custom  or  usage  with  respect  to  whether  sales 
agents  and  brokers  [343]  are  assured  of  selecting 
any  particular  period  of  time? 

Mr.  Rothert:  I  am  going  to  object  to  that  as 
incompetent,  irrelevant  and  immaterial. 

The  Court:    I  do  not  see  the  materiality  of  that. 

Mr.  Cullinan:  I  was  getting  to  that.  A  custom 
and  usage  may  explain  the  actions  of  the  parties, 
and  if  the  custom  and  usage  is  that  these  agree- 
ments are  terminable,  that  is  one  thing. 

The  Court:  I  am  afraid  the  people  who  framed 
the  bill  of  rights  would  rise  up  in  horror  to  hear 
you  say  that,  because  no  man's  property  would  be 
safe  if  his  relations  were  to  be  determined  by  what 
somebody  else's  custom  and  practice  was. 

Mr.  Cullinan:  The  question  here  is  whether  the 
parties  contracted. 

The  Court:  The  question  here  is  what  arrange- 
ment the  parties  made.  They  have  made  an  arrange- 
ment that  was  customarily  made  by  other  persons 
and  they  may  not  have,  but  I  do  not  see  what  custom 
and  practice  has  to  do  with  it.  I  mentioned  yester- 
day that  so  far — I  have  not  heard  all  the  evidence, 
of  course — the  three  parties  made  a  contract  for 
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a  sf)ecific  period  of  time,  or  they  made  a  contract 
in  wliich  no  time  was  specified,  or  they  made  a  con- 
tract that  was  revocable  at  the  will  of  either  party 
at  any  time. 

Mr.  Cnllinaii:     Yes.  [344] 

The  Court:  That  is  a  question  of  fact.  It  de- 
pends upon  what  they  said, 

Mr.  CuUinan:  Or  they  made  a  contract  that  was 
the  normal  and  usual  type  of  contract  made  in  the 
business  under  similar  circumstances. 

The  Court :  That,  of  course,  would  involve  some- 
thing like  we  do  in  an  antitrust  case.  We  would 
have  to  make  an  inquiry  as  to  all  the  practices  in 
that  regard  in  various  enterprises  at  various  times 
and  covering  various  commodities.  I  am  afraid  we 
would  get  involved  in  a  very  complicated  situation 
there.  I  would  hold  that  that  is  incompetent  in  this 
case. 

Mr.  Rothert:  May  I  ask  another  question,  if 
your  Honor  please,  of  this  witness? 

Mr.  Cullinan :    There  hasn  't  been  any  direct  yet. 

The  Court:  Are  you  going  to  open  it  up  again? 
You  did  that  once  before. 

Mr.  Rothert:  I  will  again  if  I  think  I  can  make 
a  point. 

The  Court:  I  am  not  meaning  to  be  critical,  but 
there  isn't  any  question  now. 

Mr.  Rothert:  It  is  merely  on  his  position  with 
the  company  and  the  setup  with  the  Libby,  McNeill 
company. 
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Mr.  CuUinan:  If  your  Honor  please,  there  has 
been  no  direct  examination  at  this  time.  [345] 

Mr.  Rothert:  Other  than  who  he  is,  what  job  he 
holds,  and  for  how  long. 

The  Court:  You  can  ask  him  questions  about 
that,  of  course,  even  though  there  is  no  testimony 
as  to  this  case.  Ask  him  what  you  want  and  I  will 
rule  on  it. 

Cross-Examination 
By  Mr.  Rothert: 

Q.  In  your  position  as  sales  manager,  did  you 
have  under  you  men  who  had  charge  of  different 
districts  ? 

A.  No ;  I  had  charge  of  men  under  me  in  charge 
of  various  product  divisions.  I  do  not  have  charge 
of  sales  through  a  sales  organization.  I  have  charge 
of  sales  of  our  products.  It  is  rather  complicated; 
if  you  want  me  to  tell  you  about  it,  I  will. 

Q.  You  do  not  have  charge  of  the  sales  organi- 
zation, is  that  what  you  said? 

A.     That  is  correct. 

Q.  Who  is  Mr.  Steward  Smith  of  your  com- 
pany? 

A.     He  is  one  of  our  branch  salesmen. 

Mr.  Rothert :    I  have  no  further  questions.  W{ 

The  Court :    That  is  all  you  want  of  this  witness  ? 

Mr.  Cullinan:  That  is  all.  Thank  you,  Mr. 
Cousins. 

The  Court:  Will  you  gentlemen  tell  me  how 
many  more  witnesses  there  are  to  be  in  this  case? 

I 
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Mr.  Rothert:  I  Iiave  th(;  accountant  who  kept  the 
books  and  records  of  Wellington  Phillips  and  he 
will  be  short.  [346]  I  would  like  to  ask  a  few  ques- 
tions of  Mr.  Steiger  and  Mr.  Miller  of  Hunt  Food 
Company  as  adverse  witnesses  and  that  would  be 
all  I  would  have. 

The  Court:  Will  you  have  many  witnesses  in 
addition  to  those  who  have  already  testified? 

Mr.  Cullinan:  One  other.  I  have  Mr.  Steiger 
and  Mr.  Miller  that  Mr.  Rothert  is  going  to  call. 

The  Court :  Can  we  resume  at  1 :30  tomorrow 
afternoon  ?  I  am  asking  you  these  questions  because 
there  are  some  other  matters  I  have  been  asked  to 
consider  and  I  do  not  know  whether  I  can  do  it  on 
Friday  or  not.  Do  you  think  you  could  conclude  the 
testimony  tomorrow  afternoon?  Is  there  a  chance? 

Mr.  Rothert:  I  think  there  is  a  reasonable 
chance. 

Mr.  Cullinan:     Lawyers  always  say  yes. 

Mr.  Rothert:  Does  your  Honor  mean  you  would 
not  be  able  to  hear  this  case  on  Friday? 

The  Court:  No,  I  can  hear  the  case  if  you  gentle- 
men do  not  finish  tomorrow,  but  there  is  some  oth(^r 
matter  where  they  would  like  to  be  heard. 

Mr.  Rothert :  I  do  not  mean  to  string  it  out,  but 
if  we  were  not  going  to  be  here  Friday  I  would 
make  other  plans  for  Friday  myself. 

The  Court :  No,  I  will  finish  this  case.  I  was  try- 
ing to  figure  out  my  own  plans.  [347] 

Mr.  Rothert:  I  think  there  is  an  opportunity  of 
finishing  tomorrow  if  we  start  at  1 :30. 

The  Court :    We  will  take  a  recess  until  1 :30. 


384  Hunt  Foods,  Inc.,  etc.  vs.  | 

(Whereupon,  an  adjournment  was  taken  to 
tomorrow,  Thursday,  December  1,  1955,  at  1 :30 
o'clock  p.m.)  [347-A] 

December  1,  1955,  at  1 :30  P.M. 

The  Clerk:  Phillips  versus  Hunt  Foods,  further 
trial. 

Mr.  Cullinan:     Ready. 

Mr.  Rothei-t :     Ready,  your  Honor. 

I  would  like  to  call  Mr.  Norman  Willey. 

nor:max  c.  ttilley 

called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 

The  Clerk :    Please  state  your  name  to  the  Court. 
A.     Norman  C.  Willey— W-i-1-l-e-y. 

Direct  Examination 
By  Mr.  Rothert: 

Q.  What  is  your  business  or  profession,  Mr. 
Willey?  A.     I  am  a  public  accountant. 

Q.  Have  you  had  anything  to  do  with  the  books 
of  Wellington  Phillips  Co.  ?  A.    Yes,  I  have. 

Q.  Have  you  prepared  financial  statements  cov- 
ering the  operations  of  that  company's  business 
during  the  yeai^  1951,  '52  and  '53? 

A.  I  prepared  financial  statements  for  '51  and 
'52  and  tax  returns  for  all  the  years.  I  don't  believe 
I  })repared  a  tuiancial  report  for  '53,  but  I  did 
prepare  the  tax  return. 

Q.     Are  you  connected  in  any  way  with  the  Over- 
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seas  Finance  [349]  Trading  Company  at  the  present 

time?  A.     I  am. 

Q.     In  what  capacity? 

A.    I  am  an  officer  and  director. 

Q.  When  did  you  first  become  an  officer  of  that 
company  ? 

A.  My  recollection — to  my  recollection  would  be 
in  either  May  or  June  of  1952. 

Q.  Prior  to  June  of  1952  did  you  do  any  work 
for  the  Overseas  Company? 

A.     I  was  their  auditor,  yes. 
I    Q.     And   have   you   been   familiar   with   the   ac- 
counts between  the  Wellington  Phillips  Co.  and  the 
Overseas    Finance    and    Trading    Company    at    all 
times  since  1951?  A.     Yes. 

Q.     Including  1951  up  to  date?  A.     Yes. 

Q.  I  will  hand  you  some  tax  returns  and  finan- 
cial statements  for  1951,  '52  and  '53  of  the  Welling- 
ton Phillips  Company  and  ask  you  if  these  are  re- 
turns or  statements  that  you  prepared? 

A.    Yes,  they  are. 

Q.  And  did  you  prepare  those  after  a  study  or 
audit  of  the  books  of  the  company? 

A.  After  a  limited  audit  of  the  books,  that  is 
correct. 

Q.  From  a  profit  or  loss  standpoint  did  your 
audit  disclose  as  to  whether  the  Wellington  Phillips 
Co.  made  a  profit  or  [350]  suffered  a  loss  in  1951? 

Mr.  Cullinan :  If  your  Honor  please,  this  witness 
has  testified  to  a  limited  audit  of  the  books.  As  far 
as  1951  is  concerned,  we  are  willing  to  stipulate  that 
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wo  received  a  summary  of  the  partnership  return 
of  income  for  the  year  1951  that  was  sent  to  Mr. 
Church  in  May  of  1952;  but  as  far  as  this  witness 
being  able  to  tell  from  a  limited  audit  of  the  books 
what  the  profit  or  loss  of  the  company  is,  we  would 
object  to  his  testimony  on  that  ground,  that  it  is 
incompetent,  irrelevant  and  immaterial,  the  proper 
foundation  has  not  been  established  for  his  testi- 
mony. 

Mr.  Rothert:  I  can  ask  him  what  he  means  by 
a  limited  audit.  The  objection  only  affects  the 
weight  of  the  testimony.  ■ 

The  Court:  I  would  think  so.  His  statement  is' 
simply  as  a  result  of  the  examination  of  the  books 
and  records.  I  don't  quite  understand  what  you 
mean  by — the  testimony  only  is  what  the  accountant 
found  to  be  the  status  of  the  concern  as  to  profit 
and  loss  from  their  own  records.  That  is  perfectly 
common  accounting  testimony. 

Q.  (By  Mr.  Rothert)  :  What  do  you  mean  by  a 
limited  audit? 

A.  Well,  in  the  sense  I  sent  out  no  letters  of 
verification  to  customers  or  to  creditors.  I  did  check 
the  books,  footed,  posted,  made  such  tests  that  I 
could  make  within  a  time  limitation  and  satisfied 
myself  within  the  scope  of  my  work  that  the  figures 
that  I  had  put  on  the  tax  return  are  correct  [351] 
to  my  knowledge  and  belief. 

Q.  Based  on  that  examination  of  the  books, 
what  did  you  find  was  the  condition  as  to  profit  or 
loss  of  the  company  for  the  year  1951  ? 
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A.     They  made  a  profit  in  '51. 

Q.     And  how  much? 

A.  On  the  basis  of  this  tax  return  it  shows  $15,- 
312.61. 

Q.  To  what  extent  did  you  audit  the  books  of 
the  company  for  the  year  1952  ? 

A.     It  would  be  along  the  same  lines. 

Q.     The  same  type  of  limit  audit? 

A.     That  is  correct. 

Q.  And  did  you  make  up  a  profit  and  loss  state- 
ment for  the  company  for  the  year  1952? 

A.     I  did. 

Q.  And  what  did  you  find  was  the  experience  of 
the  company  in  '52  as  to  profit  or  loss  ? 

A.  Well,  in  that  particular  year  I  filed  a  tax 
return.  It  shows  a  profit  of  $5,239.27,  which  subse- 
quently w^as  amended  on  the  basis  of  information 
discovered  later  to  a  loss  of  $10,426.49  because  of 
certain  invoices  representing  purchases  did  not  come 
to  my  attention  until  a  later  date,  but  they  did  apply 
to  the  year  1952. 

Q.  So  that  when  you  finished  all  of  the  auditing 
that  you  did  and  had  all  the  information  that  you 
had  for  the  year  1952  [352]  was  the  result  a  loss  of 
approximately  $10,000?  A.     That  is  correct. 

Q.  Did  you  make  a  limited  audit  of  the  books 
for  1953?  A.     That  is  true. 

Mr.  Cullinan :  If  your  Honor  please,  I  will  object 
to  any  testimony  as  to  the  profits  or  loss  for  the 
year  1953  because  there  is  no  relationship  estab- 
lished in  the  record  as  to  any  loss  in  the  vear  1953 
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as  shown  by  the  partnership  return,  no  relationship 
between  that  loss,  if  any,  and  the  loss  of  the  Hunt 
Foods  arrangement.  They  could  have  lost  money  for 
all  sorts  of  reasons,  but  imless  it  is  established  that 
the  only  cause  of  loss  in  1953  was  the  termination 
of  this  arrangement,  then  I  think  that 

The  Court:  I  think  counsel  is  just  offering  this 
for  the  purpose  of  showing  the  status  of  the  busi- 
ness at  that  time. 

Mr.  Rothert:     That's  right. 

The  Court:  The  condition  at  that  time  might 
not  be  a  factor  at  all  in  any  calculations  of  dam- 
ages if  a  breach  is  shown.  I  will  allow  it. 

Q.  (By  Mr.  Rothert)  :  What  did  your  limited 
audit  for  1953  show  as  to  whether  the  company 
earned  a  profit  or  loss  and  in  what  amount? 

A.  According  to  the  tax  return,  it  shows  a  loss 
of  $57,883.61. 

Q.     That  is  for  the  entire  year? 

A.    That  is  for  the  entire  year.  [353] 

Q.  During  the  period  from  January  1st  of  1952 
to  May  1st  of  1953  did  the  Wellington  Phillips 
Company  pay  over  or  send  money  to  Overseas 
Trading  and  Finance  Company? 

A.    Yes,  they  did. 

Q.  Did  you  make  a  list  of  the  times  when  the 
payments  were  made  and  in  what  amounts? 

A.    Yes. 

Q.     From  the  books  of  the  company? 

A.  Either  from  their  books  or  from  the  books 
of  Overseas. 
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Q.    And  do  you  have  that  list  with  you  ? 

A.     Yes,  I  have  this  list. 

Mr.  Cullinan:  If  your  Honor  please,  if  there  is 
any  tabulation  from  the  books  of  Overseas,  we  will 
object  to  it  because  we  don't  know  anything 
about  it. 

The  Court:     Are  they  the  same? 

A.     They  would  be  the  same,  your  Honor. 

The  Court:    Then  it  doesn't  make  any  difference. 

Q.  (By  Mr.  Rothert) :  Will  you  state  when 
those  payments  were  made  and  how  much  ? 

A.  On  the  basis  of  this  list  it  shows  an  amount 
of  $500  in  September  of  1952;  $1,000  in  October  of 
1952 ;  $500  in  November  of  1952,  and  another  $500 
in  November  of  1952 ;  $2,500  in  December  of  1952, 
$350  in  January  of  1953;  $700  in  February  of  1953; 
$2,000  in  March  of  1953;  another  $2,000  in  March 
of  1953,  and  $2,000  in  April  of  1953.  [354] 

Q.     Do  you  know  what  those  checks  add  up  to? 

A.     They  should  add  up  to  $12,050. 

Q.  Did  Wellington  Phillips  Company  from  time 
to  time  borrow  money  from  the  Overseas  for  use  in 
its  business? 

A.     That  had  been  done,  yes. 

Q.  On  the  first  of  May,  1953,  were  you  then  an 
officer  of  the  Overseas  Company  ? 

A.    In  May  of  '53? 

Q.     Yes.  A.     Yes,  I  was. 

Q.  At  any  time  after  May  1,  1953,  did  the  Over- 
seas Finance  and  Trading  Company  have  funds 
available  to  be  borrowed  by  the  Phillips  Company  ? 
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Mr.  Cullinan:  I  will  object  to  that,  if  your 
Honor  please. 

The  Court:     What  is  the  materiality  of  that? 

Mr.  Rothert:  Well,  I  think  it  is  material  to  the 
question  of  the  ability  and  opportunity  of  the 
Phillips  Company  after  termination  to  revive  the 
bidding  business  that  it  had  before. 

The  Court:  Well,  I  don't  think  that  would  have 
anything  to  do  with  the  ability,  with  the  question 
of  whether  they  were  willing  to  give  them  money 
or  not. 

Mr.  Rothert:  My  question  was  intended  to  ask 
for  whether  or  not  there  was  any  money  available 
whether  they  were  willing  or  not.  As  I  understand 
it,  they  had  capital  available  if  they  were  willing  to 
lend  it  to  the  Phillips  Company  during  an  [355] 
earlier  period,  but  at  this  time  there  wasn't  any 
money  there  whether  they  wanted  to  lend  it  or  not. 
That  is  my  understanding  of  it.  The  argument 
might  be  made,  all  they  had  to  do  was  borrow  money 
from  Overseas  and  get  back  in  the  bidding  business 
again,  and  I  want  to  show  that  that  opportunity 
was  not  available. 

The  Court:  Well,  I  will  allow  the  testimony.  I 
don't  quite  see  what  the  materiality  is. 

The  Witness:  Would  you  mind  repeating  that 
question? 

The  Court :  At  that  time  did  the  Overseas  Com- 
pany have  funds  available  they  could  have  if  they 
had  been  willing  to  loan  to  the  plaintiff  here. 

A.     Well,  it  is  my  recollection  at  that  particular 
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period  that  what  funds  they  did  have  were  definitely 
tied  up  in  a  camera  business,  with  a  camera  dis- 
tributor, and  they  were  very  active,  I  know,  at  that 
time  with  the  distributor.  It  would  have  required  a 
considerable  amount  of  money  to  finance  that 
camera  operation,  so  I  would  say  that  the  funds 
available  for  other  purposes  were  quite  limited  at 
that  particular  moment. 

Q.  Do  you  have  a  statement  of  assets  and  liabili- 
ties for  the  Phillips  Company  applicable  to  any 
part  of  the  year  1953? 

A.     Only  insofar  as  up  here  on  the  tax  return. 

Q.     Wliere  would  that  be? 

A.  This  would  be  the  balance  sheet  right  here. 
Here's  your  [356]  assets  up  here,  and  your  liability 
side.  This  is  the  beginning  and  end  of  the  year. 
Your  capital  accounts  are  here. 

Mr.  Rothert:     I  have  no  further  questions. 

Cross-Examination 
By  Mr.  Cullinan: 

Q.  Mr.  Willey,  with  respect  to  these  payments 
to  Overseas,  in  1952  Federal  tax  liens  had  been 
tiled  against  Overseas  Trading  Company,  had  they 
not? 

A.  T  don't  remember  the  exact  period,  sir,  but  at 
somewhere  along  in  there  I  would  say  they  were, 
yes. 

Q.  Don't  you  remember  that  on  May  16,  1952.  a 
federal  tax  lien  of  $5,673  was  filed  against  Over- 
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seas?  A.     I  don't  remember  the  date,  sir. 

Q.  It  was  in  May,  1952,  that  tax  trouble  devel- 
oped, wasn't  it? 

A.     It  could  be.  It  could  be. 

Q.  And  you  arranged  with  the  Government,  did 
you  not,  Overseas,  to  pay  that — first,  the  total  tax 
liability  to  the  federal  government  of  Overseas  at 
that  time  was  in  excess  of  $20,000,  wasn't  it— 
$27,000?  A.     The  total  tax  liability? 

Q.    Yes. 

A.  Would  that  be  additional  assessments  on  the 
excise  tax? 

Q.     The  total  amount  of  the  tax  liens  filed. 

A.  I  couldn't  tell  you  right  at  this  moment  with- 
out looking  it  up. 

Q.  Can  you  tell  me  that  in  1952  tax  liens  of  ap- 
proximately [357]  $27,000  were  filed  against  Over- 
seas, were  they  not? 

A.  All  I  recall  is  that  there  were  tax  liens;  the 
amounts  I  don't  recall  at  the  moment. 

Q.  Can  you  tell  us  with  any  degree  of  accuracy 
as  to  whether  it  was  around  25  or  $27,000? 

A.  Without  going  back  through  my  files,  I 
couldn't  tell  you,  no.  All  I  can  tell  you  is  that  there 
were  liens  of  some  kind;  the  amount  I  couldn't  say. 

Q.  Do  you  know  that  there  was  a  tax  lien  of 
$983  filed  on  June  10,  1952? 

A.     There  again  I  don't  remember  these  amounts. 

Q.     You  don't  remember? 

A.     No,  I  don't. 

Q.     June  17,  1952,  a  tax  lien  of  $5,323;  you  don'f 
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remember  that  either?  A.     No. 

Q.  But  you  did  woi-k  out  an  agreement  in  1952 
with  the  Government  to  pay  off  these  tax  liens  at 
the  rate  of  a  thousand  dollars  a  month,  didn't  you? 

A.  There  was  an  arrangement  made  with  the 
tax  collector's  office,  yes. 

Q.  The  first  of  these  payments  that  you  made  in 
your  direct  testimony  from  Phillips  Company  to 
Overseas  started  in  September  of  '52,  didn't  it? 

A.     That  is  correct.  [358] 

Q.  And  that  was  as  I  have  it  here,  just  briefly, 
$500  in  September,  a  thousand  in  October,  a  thou- 
sand in  November?  A.     That's  right. 

Q.  In  the  books  of  Wellington  Phillips  Com- 
pany there  was  a  capital  account  and  a  liability  ac- 
count for  Overseas,  was  there  not? 

A.    As  I  recall  it,  there  were,  yes. 

Q.  And  on  the  books  funds  were  transferred 
back  and  forth  between  the  capital  account  and  the 
liability  account,  were  they  not? 

A.     That  is  my  recollection,  yes. 

Q.  Now,  in  December  of  1952 — and  let  me  state 
what  my  records  show  and  if  it  isn't  right,  I  can 
correct  it  by  the  books — on  December  31,  1952,  a 
journal  entry  was  made,  was  it  not,  deducting 
$11,400  from  the  Overseas  account  in  Phillips  Com- 
pany? A.      That  I  don't  recall. 

Mr.  Cullinan:     Do  you  have  that  journal? 

The  Court:  What  are  you  trying  to  show:  that 
pa>Tnents  were  capital  withdraw\'ils? 

Mr.    Cullinan:     Their    contention    is    that    tliev 
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withdrew  capital  because  they  needed  it  in  the 
business  now  that  they  had  the  Hunt  account.  That 
is  one  of  their  claims  for  estoppel  in  the  statute 
of  fraud;  that  they  said  they  were  going  to  with- 
draw some  capital  and  they  did  so.  And  I  wanted  to 
show  [359]  here  that  these  capital  withdrawals  were 
mostly  bookkeeping  entries,  and  one  of  them  $11,400 
in  December  '52,  most  of  it  went  to  the  Phillips 
Corporation  which  had  just  been  formed. 

The  Court:  There  has  been  no  testimony  here 
on  that.  They  were  testifying  as  to  cash  with- 
drawals. That  is  all  this  witness  testified  to. 

Mr.  Cullinan:     Yes. 

The  Court:  You  are  referring  to  some  other 
item.  There  has  been  no  testimony  on  that  so  far. 
Are  you  trying  to  meet  something  that  hasn't  yet 
been  presented*?  It  isn't  clear  to  me. 

Mr.  Cullinan :  No,  I  think  the  plaintiff  testified 
that  on  some  occasions  funds  were  withdrawn  and 
paid  to  Overseas  but  were  paid  as  a  debt  ratlier 
than  as  a  withdrawal  of  capital. 

Mr.  Rothert:  He  said  that  he  put  "loan"  on  the 
checks. 

Mr.  Cullinan:     He  put  "loan"  on  the  checks? 

The  Court:     He  did  what? 

Mr.  Cullinan:  The  plaintiff  testified  that  whem 
he  paid  these  checks  to  Overseas  he  wrote  the  word  I 
"loan"  on  the  checks. 

The  Court:     I  see. 

Mr.   Cullinan:     But   he   didn't   state   whether  it." 
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was  a  capital  withdrawal  or  a  i)ayment  on  the  loan, 

according  to  the  books. 

The  Court:  Are  these  the  same  checks'?  Are 
these  the  checks  that  were  issued  in  payment  of 
these  amounts  that  the  witness  has  [o60]  testi- 
fied to? 

Mr.  Rothert:  They  are  the  same  checks,  your 
Honor,  I  am  quite  sure;  I  mean  the  same  checks 
tliat  the  plaintiff  testified  to. 

The  Court:  All  I  was  trying  to  find  out,  Mr. 
Cullinan,  is  are  you  talking  about  something  dif- 
ferent in  addition  to  these  items  of  cash  that  were 
covered  by  checks'? 

Mr.  Cullinan:     Well,  I  am  trying  to  find  out 

The  Court:  If  you  are,  there  has  been  no  testi- 
mony here. 

Mr.  Cullinan:  I  am  trying  to  find  out  whether 
these  checks  have  been  in  relationship  to  the  deduc- 
tions from  the  capital  account  and  deductions  from 
the  liability  account  in  the  books  of  the  company. 

The  Court:     You  might  ask  him  that. 

Q.  (By  Mr.  Cullinan) :  Do  you  know  whether 
these  checks  were  charged  as  the  withdrawals  of 
capital  or  as  a  deduction  on  the  liability  account  in 
the  books  of  Wellington  Phillips  Company? 

A.  Without  an  analysis  I  don't  think  I  could 
tell  you  that :  I  can  only  presume. 

Q.     Well,  don't  presume.  You  don't  know? 

A.    I  don't  know,  no,  without  an  examination. 

Q.     Do  you  keep  the  books  yourself? 
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A.     Which  is  that? 

Q.     The  Wellington  Phillips  Company  books. 

A.  Well,  I  don't  actually  keep  them  to  the  ex- 
tent that  I  [361]  don't  make  the  entries  from  the 
checks  or  the  cash  receipts  records,  but  I  do  foot 
them,  post  them  to  the  general  ledger. 

Q.  I  see.  So  all  your  information  from  the  books 
stems  from  whatever  Mr.  Phillips  or  somebody  else 
puts  in  the  books;  isn't  that  so? 

A.  That  is  roughly  it,  yes,  plus  what  tests  I  like 
to  make. 

Q.  Well,  I  will  ask  you  this,  Mr.  Willey,  from 
the  income  tax  returns  that  you  had,  is  it  not  a 
fact  that  they  show  at  the  end  of  1951  the  Over- 
seas capital  in  the  Wellington  Phillips  partnership 
amounted  to  $16,202,75?  That  is  in  the  1951  return. 

A.     That's  correct. 

Q.  Yes.  Isn't  it  true  also  that  the  1952  return 
shows  to  the  end  of  1952  Overseas  capital  in  the 
Welling-ton  Phillips  partnership  was  $16,422.42 1 

A.     That  is  on  the  $16,422.42,  is  that  the  figure? 

Q.     Yes. 

A.     That  is  on  the  return  originally  filed. 

Q.     That  was  on  the  return  originally  filed? 

A.     Yes. 

Q.  When  was  that  return  filed,  that  first  re- 
turn of  1952?  I 

A.     That  would  be  filed  within  the  time. 

Q.     Before  March  of  1953? 

A.     Well,  unless  we  had  an  extension  of  time, 
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eitlior  f)eror('  Marcli  or  within  the  extended  [3fi2] 

])eriod. 

Q.     When  was  the  amended  return  for  1952 

A.     Some  time  this  year. 

Q.  So  just  this  year.  Can  you  tell  us  when  this 
year  ? 

A.     No,  I  could  not  without  looking  into  my  file. 

Q.  Well,  the  amended  return  was  prepared  this 
year,  too?  A.     Yes,  it  was. 

Q.     And  the  reason  for  the  amendment  this  year 
was,   you   say,   that   certain   invoices   hadn't    been 
found  or  hadn't  been  entered  as  of  1952? 
P     A.     1952,  that  is  correct. 
"     Mr.  Cullinan:     That's  all. 

Redirect  Examination 
By  Air.  Rothert: 

Q.  What  did  the  amended  return  for  1952  show 
as  to  the  Overseas  capital  account  to  Wellington 
Phillips  ?  A.     It  shows  $8,589.55. 

Q.  These  checks  that  you  enumerated,  they  are 
paid  to  Overseas  startini?  in  September  of  3952, 
were  they  a  loan  or  were  they  a  capital  account,  or 
what  were  those  payments  ? 

A.  You  mean  how  were  they  treated  in  the 
books,  or  what  was  the  intention  ? 

Q.     Well,  how^  were  they  handled  \^^  the  books? 

A.     Well,  as  T  recall 

Mr.  Cullinan:     If  your  Honor  please,  how  thev 
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were  handled  in  the  books  of  Overseas  is  certainly 

hearsay  and  not  binding  as  to  this  defendant.  [363] 

The  Court:  Well,  I  think  that  objection  is  good; 
the  witness  hasn't  any  firsthand  information  as  to 
the  nature  of  the  transaction. 

Q.  (By  Mr.  Rothert) :  Were  some  of  these  pay- 
ments made  when  you  were  an  officer  of  the  Over- 
seas? 

A.  Yes,  it  would  be  some  time  during  that 
period,  yes. 

Q.  Were  those  payments,  during  the  period  you 
were  an  officer  of  Overseas  Corporation  taken  by 
Overseas  as  a  loan? 

A.  Well,  they  would  be  applied  against  the  re- 
ceivable on  the  books  of  Overseas  against  a  debit 
balance,  they  would  be  credited  against  a  debit  bal- 
ance due  from  Wellington  Phillips  and  Company. 

Q.  Well,  in  September  of  1952,  when  the  first  of 
these  checks  was  paid,  what  was  the  state  of  ac- 
counts between  the  two  companies  as  to  who  owed 
who  money,  if  there  was  any  money  owed? 

Mr.  Cullinan:  I  think  the  books  are  the  best 
evidence  of  that,  if  your  Honor  please.  If  they  had 
some  summary  we  could  look  at  and  check  the 
books  or — but  I  think  just  an  offhand  statement  of 
what  the  balance  was  at  n  certain  time 

Mr.  Rothert:  I  didn't  ask  for  the  balance,  asked 
whether  it  was  a  plus  or  minus.  i 

The  Court:  I  think  what  counsel  is  asking  for 
is  what  was  the  relationship  of  the  parties. 

Mr.  Rothert:     Yes.  [364] 
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The  Court:  As  creditor  and  debtor  between  one 
another,  who  was  the  creditor  and  who  was  the 
debtor,  if  he  knows. 

The  Witness:  Actually  I  don't  recall.  I  wouldn't 
— I  would  not  wish  to  say  with  any  assurance 
which — who  had  the  debit  and  who  had  the  credit. 

Q.  (By  Mr.  Rothert) :  Was  there  any  time 
when,  during  this  period  we  are  talking  about,  the 
balance  of  accounts  between  the  two  companies 
showed  that  Phillips  Company  was  a  creditor  and 
Overseas  owed  them  money  as  a  net  balance  ? 

Mr.  Cullinan:  I  will  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  any  time  one 
owed  the  other  some  money. 

Mr.  Rothert:  It's  preliminary,  dependini;'  upon 
what  the  answer  is. 

The  Court :  Did  you  have  any  active  part  in  this 
Overseas  Company? 

The  AVitness:     Yes,  I  do,  sir. 

The  Court:  You  were  familiar  with  their  busi- 
ness transactions? 

The  Witness:     Yes. 

The  Court:     With  the  Phillips  Company? 

The  Witness:     Yes,  I  am,  sir. 

The  Court:  You  ought  to  know,  then,  whether 
your  company  owed  them  money  or  their  company 
owed  you  money.  It's  a  very  simple  matter.  Can  you 
answer  it  or  not?  [365] 

The  Witness:  Well,  to  my  recollection,  there 
wove  times  when  we  owed  them  money,  there  were 
times  when  thev  owed  us  monev. 
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The  Court:  You  mean  you  borrowed  money 
from  them,  too*? 

The  Witness:  Well,  the  account  on  one  set  of 
books  would  show  that — take,  for  instance,  the  ac- 
count on  the  books  of  Overseas,  we  would  have  a 
credit  balance,  very  possibly,  of  money  owing  to 
Wellington  Phillips  and  Company;  at  other  times 
it  could  be  the  other  way.  That  is  my  recollection. 

The  Court:  Well,  all  I  was  trying  to  find  out 
was  whether  or  not  the  causal  relationship  between 
the  companies  was  such  that  you  were  lending 
money  to  them  or  were  they  lending  money  to  you? 

The  Witness:  Primarily  we  were  lending  them 
money. 

The  Court:  At  times  you  borrowed  money  from 
them? 

The  Witness :     It  could  be  so,  sir. 

The  Court:     You  don't  know? 

The  Witness:  I  don't  recall;  no,  I  do  not  recall 
these  balances. 

Q.  (By  Mr.  Rothert) :  Well,  when  you  gave 
that  answer  did  you  take  into  consideration  the 
original  capital  or  money  which  Overseas  placed 
as  a  limited  partner  in  the  Wellington  Phillips 
Company  ? 

A.  AVell,  of  course,  that  was  left  undisturbed, 
the  capital  account  at  the  very  beginning.  I 
frankly  couldn't  state  who  [366]  owed  who  money 
at  a  certain  series  of  times  without  actually  going 
into  the  books  and  making-  the  examination. 
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The  Court:  Well,  the  Overseas  Company  had  a 
capital  interest  in  this  company? 

The  Witness:     That  is  correct. 

The  Court:     A  special  partner,  is  that  right? 

The  Witness:     That  is  correct,  sir. 

The  Court:  And  was  that  carried  in  the  capital 
account  of  the  Phillips  Company,  there  was  set  up 
the  capital  interest  of  the  Overseas  Company? 

The  Witness:     That  is  correct,  sir. 

The  Court:  Now,  did  they  withdraw,  did  the 
Overseas  Agency  withdraw  any  part  of  their  capital 
account  ? 

The  Witness:  Not  the  capital,  but  this  liability 
account  which  represented  advances  and  returns  of 
these  advances. 

Q.  (By  Mr.  Eothert) :  When  you  testified 
about  the  debtor-creditor  relationship,  were  you 
speaking  only  of  the  liability  account  and  not  the 
capital  account? 

A.     I  am  speaking  of  the  liability  account. 

Q.  Was  the  liability  account  an  account  that 
Phillips  Company  used  currently  in  its  business  and 
for  instance 

Mr.  Cullinan:  Just  a  moment,  I  don't  under- 
stand  

Mr.  Rothert:     I  will  withdraw  that. 

The  Court:  Gentlemen,  I  think  we  have  spent 
enough  time  on  that.  [367] 

Mr.  Rothert :     I  have  no  further  questions. 

The  Court:  This  should  be  a  matter  of  book- 
keeping records,  that  would  show,  if  vou  want 
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Mr.  Rothert :     I  have  no  further  questions. 
Mr.  Cullinan:     I  have  no  further  questions. 
The  Court :     That  is  all,  sir. 

(Witness  excused.) 

Mr.  Rothert :     I  would  like  to  call  Mr.  Steiger. 

EDWARD  STEIGER 

called  as  an  adverse  witness,  by  the  plaintiff ;  sworn. 

The  Clerk :  Will  you  please  state  your  name  to 
the  Court,  sir. 

The  Witness:     Edward  Steiger. 

Mr.  Rothert :  I  am  calling  Mr.  Steiger  as  an  ad- 
verse witness,  your  Honor. 

Direct  Examination 
By  Mr.  Rothert: 

Q.  You  are  an  employee  of  the  Hunt's  Food 
Corporation,  are  you?  A.     That's  right. 

Q.    What  is  your  position  now? 

A.     Assistant  District  Sales  Manager. 

Q.  And  did  you  hold  that  same  position  at  all 
times  since  the  summer  of  1951  ?  A.     Yes. 

Q.  Prior  to  the  time  that  Phillips  Company 
started  calling  on  the  commissary  stores  in  North- 
em  California  and  selling  Hunt  products  to  them, 
how  many  salesmen  did  your  company  have  who 
regularly  called  on  those  commissary  stores? 

A.     Can  I  take  a  moment? 

The  Court:     Sure. 

Q.     (By  Mr.  Rothert)  :     Or  approximately. 
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A.  We  used  roughly  three  salesmen  to  a  very 
limit od  extent. 

Q.  You  mean  they  had  a  lot  of  other  business  in 
addition  to  the  commissary  stores? 

A.     That's  right. 

Q.  Well,  are  you  familiar  with  the — Well,  were 
all  of  the  commissary  stores  in  Northern  California 
contacted  by  your  salesmen  during  the  summer  of 
1951  or  were  there  some  that  weren't  called  on? 

A.  I  could  answ^er  that  question  by  saying  that 
to  my  knowledge  all  of  the  commissary  stores  were 
being  called  on  regularly  where  it  appeared  that 
those  commissary  stores  might  buy,  might  purchase 
our  products.  There  could  have  been  commissary 
stores  on  whom  our  salesmen  hadn't  called  too 
recently  due  to  the  fact  that  they  might  not  be  able 
to  sell  them. 

Q.  Did  your  salesmen  in  making  sales  to  the 
commissaries  in  the  summer  of  1951  sell  at  the 
jobber  price,  at  the  Hunt's  jobber  price?  [369] 

A.  No,  they  sold  at  a  price  slightly  above  the 
jobber's  price. 

Q.  Well,  is  it  based  on  f.o.b.  Hayward  plus  a 
certain  additional  amount?  A.     Yes. 

Q.  During  the  time  that  Wellington  Phillips 
Company  called  on  those  commissary  stores  for 
your  company — I  mean,  selling  Hunt  products — at 
what  price  did  Hunt's  sell  to  Phillips? 

A.     Generally  speaking,  at  an  identical  price. 

Q.     Identical   w^ith  the   price  thnt   the   salesmen 
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had    previously    been    selling    to    the    commissary 

stores;  is  that  what  you  mean  by  identical 

A.     Yes. 

Q.     Generally  speaking?  A.    Right. 

Q.  Did  you  call  on  some  of  the  commissary 
store  purchasing  officers  with  Mr.  Phillips  in  the 
early  part  of  1953?  A.    Yes. 

Q.  Had  you  called  on  those  stores,  some  of  those 
commissary  stores  with  Mr.  Phillips  during  1952 

at  all? 

A.  I  don't  recall;  I  don't  recollect.  I  don't  be- 
lieve that  I  did. 

Q.  You  didn't  visit  all  the  commissary  stores 
with  Mr.  Phillips,  did  you?  A.     No.  [370] 

Q.  In  those  commissary  stores  that  you  Adsited 
with  Mr.  Phillips,  did  you  find  that  some  com- 
missary stores  were  then  buying  Hunt's  products 
that  had  not  been  buying  Hunt's  products  through 
your  salesmen  in  the  sunmaer  of  1951  ? 

A.  Well,  that  is  a  little  difficult  to  answer,  be- 
cause to  give  you  an  answer  I  would  have  to  I'e- 
member  seeing  invoices  covering  sales. 

Q.  All  right.  Was  it  volume  of  sales  that  Mr. 
Phillips  made  to  the  commissary  stores  during  the 
time  he— between  December  1,  1951,  and  into  April 
of  1953,  greater  in  volume  than  the  volume  that 
your  salesmen  had  been  selling  prior  to  that  time? 

A.     I  am  quite  sure  it  was. 

Q.     Was  it  as  much  as  double  the  volume? 

A.  That  I  couldn't  say  accurately.  I  would 
have 


Wellington  Phillips,  et  al.  405 

(Testimony  of  Edward  Steigcr.) 

Q.  Do  yon  rectal  1  at  any  time  whether  yon  told 
Mr.   PhilliiJS  he  had  donhled  the  volume? 

A.  I  conld  have;  based  on  tlie  bases  I  have 
visited. 

Q.     Do  yon  recall  visiting  Camp  Mather? 

A.     Yes. 

Q.  The  commissary  there,  I  mean,  of  course, 
with  Mr.  Phillips? 

A.     With  Mr.  Phillips. 

Q.     That  was  in  about  March  of  1953? 

A.     Yes.  [371] 

Q.  iVnd  did  you  find  that  the  commissary  at 
Camp  Mather,  that  most  of  the  Hunt  line  was  then 
l)eing  handled  by  the  commissary? 

A.    At  Mather  Field? 

Q.    Yes. 

A.  The  question  in  my  mind  is,  was  it  Mather 
Field  or  was  it  not  the  base  where  Mr.  Phillips 
was  promised  the  business,  or  if  that  base  already 
had  our  representation. 

Q.  You  mean,  it  may  be  when  you  were  there  the 
purchasing  officer  stated  that  they  would  take  on 
practically  the  entire  Hunt  line  ? 

A.  Yes,  it  could  be  that  or  it  could  bo  that  they 
had  our  products.  I  believe  that  a  young  lieutenant 
stated  that  he  w^as — he  had  checked  over  our  items 
and  thought  that  he  would  handle.  I  believe  that's 
what  I  recall. 

^Ir.  Rothert:  Do  you  keep  a  list  you  could  tell 
whether  there  is  an  April  1,  1953,  letter  as  a  De- 
fendant's exhibit? 
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The  Court:     As  a  defendant's  exhibits 
Mr.  Rothert:     I'm  sure  that  it  isn't  a  plaintiff; 

I  am  quite  sure  it  isn't  a  plaintiff's  exhibit.  I  don't 

think  it  has  been  introduced  yet,  but  I  was  checking. 
The  Court:     There  is  April  15. 
Mr.  Rothert:     Yes,  I  am  familiar  with  that  one. 

These  are  in  chronological  order  in  the  exhibit  file? 
The  Court:  There  is  no  April  1st  in  my  record. 
Q.     (By  Mr.   Rothert) :     I  will  show  you,   Mr. 

Steiger,  a  photostatic  [372]  copy  of  a  letter  from 

you   to   Mr.   Larry   Phillips,   Wellington   Phillips 

Company,  dated  April  1,  1953. 

(Showing  letter  to  witness.) 

The  Court :     What  is  the  question,  counsel  ? 

Q.  (By  Mr.  Rothert)  :  You  remember  seeing 
that  letter,  Mi\  Steiger?  A.     I  do. 

Q.  And  does  the  last  paragraph  of  the  letter  re- 
fresh your  recollection  at  all  as  to  whether  at  Camp 
Mather,  Mather  Field,  you  found  the  Hunt  line  was 
already  in,  or  that  the  purchasing  officer  merely  say 
that  he  would  put  the  Hunt  line  in? 

A.  I  still  can't  tell  you  accurately  whether  the 
full  Hunt  line  was  in  the  Mather  Field  or  if  it  was 
in  a  limited  way. 

Q.    Yes. 

A.  And  the  promise  from  a  purchasing  officer 
was  made  to  put  the  full  line  in. 

Q.  How  long  have  you  been  in  the  sales  end  of 
the  Hunt's  business? 

A.     With  Hunt's  Foods,  Inc.? 

Q.     Yes,  Hunt  Foods,  Inc. 
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A.     Almost  ten  years. 

Q.  And  were  you  in  the  canned  food  business  be- 
fore that  ?  A.     In  a  limited  way,  yes. 

Q.     In  sales,  the  sales  part  of  it?  [373] 

A.     Sales  and  some  production. 

Q.  Well,  from  what  you  observed  in  making 
visits  to  the  commissary  stores  with  Mr.  Phillips, 
it  was  your  opinion,  wasn't  it,  that  he  had  made  a 
great  deal  of  progress  in  his  selling  program? 

A.     Yes. 

Q.  Was  it  your  opinion  at  that  time  that  he  was 
going  to  succeed  in  getting  the  full  Hunt  line  into 
a  number  of  commissary  stores'? 

Mr.  Cullinan:  I  will  object  to  that,  your  Honor, 
as  calling  for  a  conclusion  and  opinion  of  this  wit- 
ness, what  he  thought  the  plaintiff  might  do  as  some 
time  in  the  future. 

The  Court:  It  is  already  in  evidence;  a  letter 
to  that  effect  was  introduced  already. 

^Ir.  Rothert:  More  or  l(>ss  says  that  in  this 
letter. 

The  Court:     No,  another  letter. 

Mr.  Rothert:  Yes,  I  know.  I  think  this  man  is 
ail  ex})orienced  man  in  the  sales  end  of  the  business, 
qualified  to  have  an  opinion  if  he  has  one. 

The  Court:  It  is  already  in  evidence.  I  don't 
know  why  you  want  to  ask  it  again  orally,  unless 
it  is  denied. 

Q.  (By  Mr.  Rothert) :  Did  you  find  on  these 
visits  to  the  commissarv  stores  that  several   com- 
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peting-  lines  of  canned  good  products  had  been  elim- 
inated from  competition  with  Hunt's  lines?  [374] | 

A.     Yes,  I  did. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  5  and  ask; 
you  if  you  recall  that  letter,  sending  that  letter  tO' 
Mr.  Phillips. 

Mr.  Cullinan:     What  date  is  that,  Mr. 

Mr.  Rothert:     April  16th,   1953. 

The  Court:     What  question  have  you? 

Mr.  Rothert :     I  am  sorry. 

Q.    You  recall  that  letter?  A.     I  do. 

Q.     And  the  account  attached  to  it? 

A.     I  do. 

Q.  At  the  time  of  this  letter  had  Mr.  Phillipss 
reduced  the  amount  of  money  that  was  kept  on  the' 
Hunt's  invoices  to  him  from  the  amount  that  hadl 
been  owing  prior  to  the  writing  of  that  letter  ?  [375]J 

Mr.  Cullinan :  If  your  Honor  please,  there  is  noi 
showing  that  this  witness  knows  how  much  at  any 
given  time  the  balance  actually  due  by  the  plaintifit 
to  Hunt  Foods  is.  The  records  of  Hunt  or  the  Plains- 
tiff  would  be  the  ones  to  establish  that. 

The  Court :  Is  that  the  letter  to  which  the  state-i 
ment  is  attached? 

Mr.  Rothert:  Yes;  it  says:  ''Appears  to  be  inj 
much  better  shape  than  previous  statements."  j 

The  Court:  What  do  you  want  the  witness  to\ 
say?  To  contradict  that  statement  in  some  way? 

Mr.  Rothert:     No. 

The  Court:  I  don't  know  just  what  it  is  that  yoni 
are  trying  to  show. 
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Q.  (By  Mr.  Rothort) :  Well,  between  the  time 
you  wrote  this  letter  on  April  16th,  1953,  discussing 
the  state  of  Mr.  Phillips'  account  until  May  1st  of 
'53,  did  you  at  any  time  talk  to  Mr,  Phillips  about 
the  state  of  his  account? 

A.     As  I  recall,  I  did. 

Q.  You  say  you  did.  During  that  two  weeks 
period  ? 

A.     Would  you  state  that  date  again? 

Q.     From  April  16,  '53,  until  the  1st  of  May. 

A.  Let  me  change  that  statement  to  I  don't 
recall  contacting  him  over  the  payment  of  any  in- 
voices due  or  past  due.  I  don't  recall. 

Q.  You  moan  after  the  date  of  that  letter  or 
during  that  [376]  period  only? 

A.     During  that  period. 

Q.  Did  you  talk  to  Mr.  Phillips  and  inform  him 
that  he  was  no  longer  going  to  be  able  to  sell  to 
the  commissaries? 

A.  I  don't  recall  that  I  told  him  that  definitely 
he  wouldn't  be  able  to  sell  the  commissaries. 

Q.  Do  you  recall  that  you  mentioned  the  sub- 
ject of  his  going  to  the  conmiissaries  in  a  con- 
v^ersation  during  the  month  of  April,  '53  ? 

A.  Yes,  I  talked  to  him  in  April,  I  must  have, 
md  selling  the  commissaries  must  have  been  in  the 
conversation. 

Q.  This  is  the  time  Avhen  his  selling  terminated, 
^vasn't  it — about  the  time  it  terminated? 

A.  I  understand  about  that  time  that  if  was 
terminated. 
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Q.     And  did  you  talk  to  him  on  the  telephone  ? 

A.     I  talked  to  him  on  the  telephone. 

Q.     And  did  you  say  in  substance  that  he  would  1 
no   longer   be   allowed   to   sell   to   the   commissary 
stores  ? 

Mr.  Cullinan:     Why  don't  you  let  the  witness  say 
what  he  said  without  asking  the  substance  of  if?  II 
think  that  is  a  conclusion  of  the  witness.  Let  himi 
say  w^hat  was  said. 

Mr.  Rothert:  Well,  I  may,  if  I  wish,  ask  lead- 
ing questions,  I  believe,  your  Honor. 

Tht  Court:     Overruled. 

Q.  (By  Mr.  Rothert)  :  Well,  what  did  you  say. 
to  Mr.  Phillips  [376]  when  you  called  him  up  ? 

A.     When? 

Q.  Sometime  in  late  April,  1953,  and  about  the* 
time  when  his  selling  to  the  commissaries  termi- 
nated. 

A.  I  hope  I  am  answering  your  question  cor- 
rectly. I  don't  recall. 

The  Court:  Don't  worry  about  whether  you 
hope;  just  tell  us  what  happened,  please.  W^hat  did 
you  say  to  him  over  the  telephone,  if  you  re- 
member '? 

A.  Your  Honor,  I  am  trying  to  answer  it  to  the* 
best  of  my  ability.  I  don't  recall  telling  him  whethen 
or  not  he  would  continue  selling  the  commissaries. 

Q.  (By  Mr.  Rothert)  :  I  am  just  asking  youi 
what  you  said.  ]l{ 

A.  I  don't  remember  what  I  said;  we  had  quite ^ 
a  few  conversations. 


1 


Wellington  Phillips,  ct  al.  411 

(^rostimoiiy  of  Edward  Steigcr.) 

Q.     In  other  words 

The  Court:  Did  you  have  any  discussion  with 
Mr.  Phillips  at  all  about  the  discontinuance  of  his 
relationship  over  the  telephone  in  or  about  that 
time?  A.     Yes,  I  must  have,  your  Honor. 

Q.  J  don't  want  you  to  tell  me  what  you  must 
have.  If  you  don't  recall  it,  it  is  no  crime  to  say 
you  don't  recall  it.  What  we  want  to  know  is  did 
you  have  any  conversation  on  that  subject? 

A.     Yes,  your  Honor,  I  did.  [378] 

The  Court:  All  right;  what  was  said?  That  is 
what  counsel  wants  to  know. 

A.  I  believe  the  conversation  emanated  from 
Mr.  Phillips  advising  that  he  had  heard  rumors 
and  so  on  and  so  forth  about  the  lines  being  taken 
away  from  him. 

Mr.  Cullinan:  I  can't  hear.  Would  you  speak 
up? 

A.    Yes. 

The  Court :     Eead  what  he  said  so  far. 

(Answer  read.) 

The  Court:     And  then  did  you  say  anything? 

A.  Yes,  sir,  your  Honor,  I  said  that  I  didn't 
know  and  had  no  official  advice  or  information  on 
that  subject. 

Q.  (By  Mr.  Rothert)  :  Did  you  as  some  time 
i:!:ei:  official  advice  or  information  on  the  subject? 

A.     T  don't  recall. 

Q.  Were  you  present  at  any  meeting  where  ^fr. 
Phillips  and  Mr. 
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The  Court:  For  my  information  will  you  stop 
there  just  a  moment,  counsel? 

Mr.  Rothert:     Yes. 

The  Court:  You  are  the  assistant  district  sales 
manager  of  the  company.  Now  you  must  have 
learned,  the  sales  being  in  your  charge,  what  hap- 
pened to  the  Phillips  account  at  some  time  or  an- 
other. 

A.  I  do,  sir,  very  definitely,  but  I  didn't  tell 
Mr.  Phillips  [379]  prior  to  his  being  advised  by  my 
superior. 

Q.  I  understood  that,  but  the  counsel  asked  you 
whether  you  didn't  learn  about  it  and  you  said  you 
didn't  know.  All  I  was  trying  to  inquire  was — I 
think  you  may  have  been  mistaken  about  it,  be- 
cause you  must  have  learned  about  it  at  some  time 
or  other. 

A.  Yes,  I  heard  of  it,  but  I  didn't  know  until 
my  superior  informed  me  in  his  presence. 

Q.  (By  Mr.  Rothert) :  Were  you  present  at 
any  meeting  that  Mr.  Miller  and  Mr.  Phillips  at- 
tended in  Avhich  Mr.  Phillips  was  told  that  his 
selling  to  the  commissaries  was  terminated? 

A.     Yes. 

Q.     Where  was  that  meeting  held? 

A.     In  my  office  in  Hayward. 

Q.  Now  before  that  meeting,  had  your  superior 
told  you  that  Mr.  Phillips  was  going  to  be  termi- 
nated ? 

A.  Well,  he  probably  told  me  maybe  an  hour  and 
15  minutes  before  Mr.  Phillips  arrived. 
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Q.     When  did  that  meeting  take  place? 

A.  The  date  escapes  me  at  present.  There  is  a 
record  of  the  date.  I  wish  I  could  answer  it  ac- 
curately, but  I  can't. 

Q.     Was  it  about  the  first  of  May,  If^oS? 

A.  The  first  of  May  of  1953?  1  am  still  guessing, 
but  that  is  somewiiere  near  the  time. 

Q.  Was  it  Mr.  Millci'  in  that  meeting  wlio  told 
Mr.  Phillips  [380]  that  it  was  terminated? 

A.     Yes. 

Q.  Now  in  that  meeting  there  was  no  mention 
made  of  Mr.  Phillips'  account,  was  there? 

A.     Well,  I  would  say  that  there  was. 

Q.  Well,  did  Mr.  Miller  in  that  meeting  tell  Mr. 
Phillips  that  the  company  had  made  ai'i'angements 
w^th  F]-ancois  Schwarz  Company  to  handle  sales  to 
the  military  and  that  therefore  he  wouldn't  be  able 
to  sell  to  the  commissary  stores? 

A.  Tn  essence  that  is  about  w^hat  he  said,  I  be- 
lieve. 

Q.  Mr.  Miller  didn't  state  in  substance  that  Mr. 
Phillips'  account  was  a  reason  for  the  termination, 
did  he? 

Mr.  Cullinan:  If  your  Honor  please,  I  think  he 
ought  to  ask  for  the  convei^ation,  not  using  coun- 
sel's  words:  did  he  state  that  this  was  a  reason.  The 
whole  conversation  should  come  in.  I  think  counsel 
shouldn't  try  to  characterize  any  part  of  the  con- 
versation. 

The  Court:     Well,  what  statement  was  made  by 
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Mr.  Miller  as  to  the  reasons  for  discontinuing  the 

arrangement  with  Phillips,  as  you  recall? 

A.  Well,  your  Honor,  as  I  recall,  Mr.  Miller 
stated  that  our  salesmen  originally  had  handled  the 
commissaries;  that  they  had  done  a  pretty  good 
job,  but  they  hadn't  actually,  well,  gotten  the  sales 
volume  that  they  should  have,  that  is,  in  the  com- 
pany's opinion  they  should  have.  Therefore,  a 
change  [381]  w^as  made  and  Wellington  Phillips 
Company  was  selected,  and  at  this  time  the  com- 
pany again  felt  that  a  better  job  could  be  done 
and  another  selection  had  been  made;  that — it  is 
kind  of  difficult  to  remember  it  all,  but  that  would 
be  roughly  what  was  said.  There  was  a  mention 
of  the  account  that  it  was  continually  past  due,  or 
words  to  that  effect.  That  is  as  close  as  I  can  re- 
member, your  Honor. 

Q.  Well,  did  this  statement  of  Mr.  Miller  sur- 
prise you? 

A.  Well,  he  had  told  me  some  time  that  day 
prior  to  Mr.  Phillips  being  present  at  the  meeting. 

Q.  AVhen  he  told  you  previously,  then,  did  his 
statement  that  they  w^ere  going  to  change  the  rela- 
tionship surprise  you? 

A.     No,  sir,  it  didn't. 

Q.  You  had  just  got  through  writing  him  a  very 
glowing  letter  to  Mr.  Phillips  about  his  business. 
I  should  think  it  would  have  surprised  you, 
wouldn't  you?  -i 

A.  May  I  say  this:  that  perhaps  I  am  not  the 
best  letter  writer  in  the  w^orld.  I  believe  I  am  a  good 
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salesman  or  sales  manager,  and  the  intent  in  my 
letter  was  to  create  enthusiasm,  to  maintain  en- 
thusiasm, on  the  part  of  whoever  sells  for  us,  our 
own  salesmen  or  representatives.  So  in  my  opinion, 
my  statements  were  relative  to,  No.  1,  the  job  that 
our  salesmen  had  done,  w^hich  wasn't  as  good  as 
Mr.  Phillips;  and.  No.  2,  to  the  bases  on  which  we 
had  been.  I  had  not  been  on  the  other  bases,  and  I 
understand — that  is,  I  remember  that  we  [382] 
were  not  selling  the  other  bases.  So  my  letter  was 
glowing  for  several  reasons. 

The  Court:     Any  other  questions'? 

Mr.  Rothert :     Yes,  I  have,  your  Honor. 

Q.  I  will  show  Mr.  Steiger  a  copy  of  a  lettei' 
and  ask  him  if  he  recalls  sending  that  letter  to  Mr. 
Phillips.  Do  you  recognize  that  letter? 

A.     I  do. 

Mr.  Rothert:  This  is  another  letter  which  1 
would  like  to  introduce  as  plaintiff's  next  in  order. 

The  Clerk:  Plaintiff's  Exhibit  10  introduced 
and  filed  into  evidence. 

Mr.  Rothert:  May  I  read  this  letter  or  should  T 
pass  it  up  to  your  Honor? 

The  Court:  Pass  it  up.  You  can  go  on  to  some- 
thing else. 

Mr.  Rothert:  T  want  to  ask  him  a  couple  of 
questions  about  that. 

The  Court:     Go  ahead,  then. 

Q.  (By  Mr.  Rothert) :  When  you  wrote  this 
letter  of  March  6,  Plaintiff's  Exhibit  10.  Mr. 
Steiger,  didn't  you  feel  that  Mr.  Phillips  had  been 


416  Hunt  Foods,  Inc.,  etc.  vs. 

(Testimony  of  Edward  Steiger.) 
very    successful   in   handling   the    commissary    ac- 
counts *? 

A.  The  letter  was  written  after  I  called  on  the 
accounts  with  Mr.  Phillips  and  the  letter  pertains 
to  the  accounts  on  which  I  called  with  Mr.  [383] 
Phillips. 

Q.  Yes.  And  weren't  you  amazed  with  the  suc- 
cess he  had  had  in  handling  those  particular  com- 
missary accoimts?  A.     Yes. 

The  Court:     Isn't  that  letter  in  evidence  already? 

Mr.  Rothert:     I  don't  think  so. 

The  Court:  The  March  6th  letter  is  Plaintiff's 
Exliibit  4. 

Mr.  Cullinan :     It  is  Exhibit  4. 

Mr.  Rothert:     Well,  I  am  sorry;  it  is,  yes. 

The  Court:  Strike  out  that:  we  don't  need  two 
exhibits  the  same. 

Q.  (By  Mr.  Rothert) :  During  the  time  that 
Mr.  Phillips  was  selling  Hunt's  products  to  the 
commissaries  did  you  ask  him  to  take  over  the 
Hamilton  Field  account  to  replace  one  of  the  sales- 
men who  had  been  doing  it  up  to  that  time? 

x\.  I  did,  but  of  course,  that  is  relative  to  an- 
other subject. 

Q.  Well,  for  a  part  of  the  time  after  Phillips 
started,  one  of  }^our  salesmen  was  handling  the 
Hamilton  Air  Force  commissary;  is  that  true? 

A.     That  is  right. 

Q.  And  then  you  asked  Phillips  to  take  it  over 
in  place  of  the  salesman? 
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A.  Once  we  had  paved  the  way  with  the  pur- 
chasing officer,  yes. 

Q.  And  you  turned  over  some  sales  that  the 
salesman  had  already  made,  you  turned  those  over 
to  Mr.  Phillips,  didn't  [384]  you? 

A.  I  seem  to  recall  that  we  took  a  sale  that  the 
the  salesman  had  made  and  turned  it  over  to  him. 

Q.  And  your  company  sent  the  goods  and  hilled 
Mr.  Phillips  for  the  amount? 

A.  I  don't  recall  that.  It  could  be;  I  don't  re- 
call it. 

Q.  Did  you  go  to  Mare  Island  commissary  store 
with  Mr.  Phillips  during  one  of  these  trips? 

A.     Yes. 

Q.  And  there  did  the  purchasing  officer  state 
that  he  would  take  on  the  full  Hunt's  line? 

A.  My  impression  on  calling  on  that  base  was 
the  purchasing  and  contracting  officer  was  a  little 
bit  difficult  to  agree  outright  to  any  specific  time 
when  he  would  buy  a  certain  number  of  items,  al- 
though he  did  say  that  he  was  considering  the 
Hiuit  line. 

Q.  Did  you  ask  Mr.  Phillips  to  take  over  the 
commissary  at  San  Luis  Obispo  which  he  hadn't 
covered  during  the  first  part  of  his  work? 

A.     I  believe  so. 

Q.  Did  you  turn  over  to  him  an  order  that  the 
salesman  had  sold  to  San  Luis  Obispo  to  have 
Phillips  fill  it?  A.     I  don't  recall  that. 

Q.     Did  the  commissary  stores  pay  for  the  goods 
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they  purchased  from  Hunt's  as  much  as  60  days 

after  delivery?  [385] 

A.  I  would  have  no  knowledge  of  their  actual 
paying  habits. 

Q.  AVere  you  present  at  any  conversation  be- 
tween Mr.  Phillips  and  Mr.  Flynn  in  the  late  sum- 
mer or  early  fall  of  1951  when  Mr.  Phillips'  ar- 
rangements with  the  company  were  first  discussed; 
I  mean  in  the  early  stages  of  the  discussion? 

A.     Yes,  I  was  present;  right,  I  was. 

Q.  Do  you  recall  any  occasion  when  you  were 
present  when  Mr.  David  Mears  was  also  present? 

A.     Yes,  that  was  in  my  office. 

Q.     You  recall  an  occasion  in  your  office? 

A.     Right. 

Q.  Was  Mr.  Flynn  in  your  office,  too,  at  that 
time?  A.     Yes,  Mr.  Flynn  was. 

Q.  Can  you  recall  about  when  that  discussion 
took  place? 

A.  No,  I  can't  recall.  All  I  can  say  is  that  all 
the  meetings  held  were  held  in  my  office.  I  was  at — 
I  attended  each  meeting  and  was  there  the  majority 
of  the  time,  but  I  do  not  recall  the  actual  dates. 

Q.  Well,  would  you  say  that  these  meetings  took 
place  about  August  or  September  of  '51? 

A.     It  is  possible. 

Q.  At  a  meeting  in  which  Mr.  David  Mears  was 
present  did  Mr.  Phillips  say  that  he  had  surveyed 
the  commissary  stores  and  the  commissary  business 
and  indicated  a  wish  to  sell  the  Hunt's  line  to  the 
commissary  stores?  [386] 
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A.     Yos,  he  did. 

Q.  And  did  lio  state  in  that  discussion  that  he 
would  be  unable  to  make  money  for  a  year  or  two 
because  of  the  limit's  prices  being  established  at 
the  })ases  already? 

A.     Yes,  that  is  a  familiar  statement. 

Q.  And  did  he  say  that  he  wouldn't  want  to  take 
on  the  line  unless  he  could  have  the  account  for  a 
])eriod  of  time  beyond  the  first  year  or  two  when  he 
w^ouldn't  make  any  profit? 

A.  No;  to  my  knowledge  that  statement  was  not 
made. 

Q.  You  mean  you  know^  positively  that  it  wasn't 
made  or  you  do  not  have  any  recollection  of  that 
being  said? 

A.  I  would  say  I  am  quite  sure  that  the  state- 
ment wasn't  made  based  on  the  fact  that  he  was 
asking  us  rather  than  telling  us. 

Q.     He  was  asking  j^ou  rather  than  telling  you? 

A.  I  mean  he  was  asking  for  the  business  from 
us,  so  T  can't — I  don't  recollect  him  asking  for  any 
specific  time. 

Q.  You  do  remember  him  saying  that  if  he  took 
it  he  wouldn't  be  able  to  make  any  money  for  a 
year? 

The  Court:     He  has  answered  that  alread3\ 

The  Witness:     I  have  answered  that. 

Q.  (By  Mr.  Rothert)  :  Didn't  he  say  that  he 
would  liave  to  have  the  line  for  more  than  a  year 
or  two  in  order  to  have  any  chance  to  make  money? 

A.     I  don't  recall  that.  [387] 

Q.     Did  Mr.  Phillips  mention  that  his  present 
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business  at  that  ti-me,  the   bidding  business,   was 

profitable;  that  he  was  making  money  at  it? 

A.  I  don't  remember  any  "profits"  word  or 
words  in  the  statement;  he  merely  stated  that  he 
was  doing  a  bidding  business. 

Q.  Did  he  say  that  if  he  took  on  the  Hunt's 
line  he  would  devote  his  own  attention  to  it  and  he 
would  have  to  give  up  a  lot  of  his  bidding  activities  ? 

A.     I  don't  recall  that;  no. 

Q.  Did  Mr.  Phillips  say  that  he  personally  would 
handle  the  sales  through  the  commissaries  if  you 
authorized  him  to  sell  to  the  commissaries! 

A.     No ;  he  had  a  salesman  calling  out  of  town  for  ■ 
the  commissaries,  so " 

Q.  Did  Mr.  Flynn  in  that  conversation  tell  Mr. 
Phillips  to  go  down  and  tell  Mr.  Miller  about  it? 

A.  Well,  Mr.  Flynn  suggested  that  if  Mr.  Phil- 
lips wanted  to  represent  us  that  he  would  have  to  go 
to  the  proper  authority,  perhaps  also  to  the  manager 
of  the  expoi-t  or  government  department  in  addition 
to  Mr.  Miller. 

Q.  Now,  Mr.  Flynn  didn't  say  to  Mr.  Phillips 
''that  you  should  go  to  the  proper  authority  or  per- 
haps to  the  export  department'"?  He  didn't  say 
that,  did  he? 

A.  Pardon  me,  I  included  in  there  Mr.  [388] 
Miller. 

Q.  There  was  a  memorandum  sent  out  from  Mr. 
Flynn 's  office  to  the  commissary  stores  advising 
them  that  Phillips  and  Company  was  appointed  the 
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exclusive  jobber  to  sell  Hunt's  products  to  the  coni- 

missaiy  stores,  wasn't  there? 

A.     Yes;  there  was. 

Q.  That  is  Plaintiff's  Exhibit  3  (showing  paper 
to  witness),  and  that  was  issued  out  of  the  Hayward 
office  where  you  and  Mr.  Flynn  had  your  offices; 
isn't  that  true? 

A.  Yes,  sir;  this  is  a  rewrite  of  the  suggested 
bulletin  by  Mr.  Phillips. 

Q.     With  a  few  minor  changes;  is  that  right? 

A.  To  make  it  applicable  to  our  salesmen  as 
well  as  to  the  contracting  officers. 

Q.  Mr.  Flynn  and  you  were  the  ones  that  decided 
to  send  that  out,  that  is,  made  the  decision  for  Hunt 
Food  Company  to  send  it  out,  weren't  you? 

Mr.  Cullinan:  Just  a  minute,  if  your  Honor 
])lease.  That  calls  for  the  conclusion  of  this  witness. 
He  can  ask  who  sent  it  out,  but  putting  the  words  in 
the  mouth 

Mr.  Rothert:  That  is  all  right;  I  will  withdraw 
it. 

Q.  Do  you  know  whether  or  not  Mr.  Miller  or 
any  other  higher  authority  in  Hunt  Food  Company 
did  anything  to  authorize  that  memorandum  to  be 
sent  out? 

A.  To  my  know^ledge  it  wasn't  authorized  by 
anyone  superior  to  Mr.  Flynn.  [389] 

Q.  Do  you  know  W'ho  it  was  in  the  Hunt  organi- 
zation who  decided,  made  the  decision  that  Philli])s 
and  Company  could  act  as  exclusive  jobber  to  sell 
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Hunt's  products  to  the  commissary  stores  in  north- 
ern California  ? 

A.  Well,  to  my  knowledge,  Mr.  Miller  would  be 
the  only  one  I  know  with  authority. 

Q.     Well  now,  I  don't  mean  that. 

The  Court :  He  just  wanted  to  know  if  you  know 
who  did  it. 

A.  I  don't  really  know,  except  that  Mr.  Flynn 
told  me  that  Mr.  Miller,  after  thinking  it  over  after 
probably  some  consultations  had  agreed  that  we 
could  use  the  Wellington  Phillips  Company  as  a 
government  jobber.  The  "exclusive"  portion  came 
in  that  Mr.  Miller  suggested  to  the  commissar- 
ies  

Q.  Up  until  the  time  that  Mr.  Phillips  sent  over 
a  suggested  letter  there  had  been  no  discussion  about 
Mr.  Phillips  being  an  exclusive  jobber  to  sell  to  the 
commisary  stores  ? 

Mr.  CuUinan:    He  didn't  state  that. 

Mr.  Rothert:  I  am  asking  him  if  that  is  what 
he  means.  May  we  have  his  last  answer  read  ? 

(Previous  answer  read.) 

Q.  My  question  is,  wasn't  the  exclusive  nature 
of  them  proposed  arrangement  with  Mr.  Phillips 
discussed  with  you  and  Mr.  Flynn? 

A.    Yes.  [390] 

Q.  Now,  this  authority  that  you  say  came  from 
Mr.  Miller,  didn't  that  include  the  exclusive  nature 
of  the  arrangement,  exclusive  jobber? 

A.  Not  to  my  knowledge.  My  impression  is  that 
we  w^ere  entitled  to  have  a  government  jobber,  and 
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Mr.  Phillips  was  under  the  strong  impression  that 

in  order  to  keep  out 

The  Court:  This  is  not  responsive  to  what  you 
are  asking. 

Mr.  Rothert:    No;  it  is  not. 

Q.  Do  you  recall  any  statement  made  by  Mr. 
Miller  or  any  communication  that  he  wrote  in 
written  form  related  to  Mr.  Phillips'  arrangement 
with  Hunt's  between  the  1st  of  September — the 
1st  of  January  '52  and  the  1st  of  January  '53  ? 

A.     Only  through  Mr.  Flynn. 

Q.     Only  what  Mr.  Flynn  told  you? 

A.     Yes. 

Q.  Coming  back  to  a  previous  question,  in  this 
meeting  where  the  termination  was  mentioned,  you 
say  that  Mr.  Miller  made  a  statement  to  Mr.  Phillips 
about  the  1st  of  May,  1953.  In  that  reference  to  the 
Schwarz  Company  did  Mr.  Miller  state  that 
Schwarz  Company  was  going  to  represent  Hunt 
Foods  on  all  of  their  sales  to  the  military  throughout 
the  country  and  not  confined  just  to  northern  Cali- 
fornia 1 

A.  I  don't  remember  exactly  what  Mr.  Miller 
would  have  said  [391]  about  any  other  district  than 
this. 

Q.  Tt  isn't  what  he  would  have  said;  it  is  what 
you  remember  of  w^hat  he  said  if  anything. 

A.     I  beg  pardon  ? 

Q.  I  didn't  ask  you  what  he  would  have  said, 
but  what  you  remember  that  he  did  say. 

A.     Well,  I  think  Mr.  :Miller  said  that  Francois 
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Schwarz  would  represent  Hunt  Foods  nationally. 

I  believe  that  is  what  was  said. 

Q.  And  when  he  said  that  they  thought  they 
would  improve  or  get  more  business  in  selling  to  the 
military  through  Schwarz  Company,  he  said  they 
would  get  more  business  nationally  on  the  sales  to 
the  military  through  the  Schwarz  Company,  didn't 
he?  A.     I  don't  recall  that. 

Q.  Did  your  department  send  reports  of  the 
volume  of  business  that  Mr.  Phillips  did  down  to 
Fullerton?  A.     No;   we   didn't. 

Q.  You  didn't  make  any  reports  to  Mr.  Miller, 
for  instance,  as  to  what  amount  of  business  Phillips 
was  doing? 

A.     Mr.  Flynn  may  have  made  those  reports. 

Q.     You  don't  know  whether  he  did  or  not? 

A.     No,  sir;  I  don't. 

Mr.  Rothert:     I  have  no  further  questions. 

The  Court:  We  will  take  a  brief  recess  at  this 
time.  [392] 

(Recess.) 

Cross-Examination 

By  Mr.  Cullinan: 

Q.  Did  Mr.  Phillips  at  any  meeting  where  you 
were  present  state  any  conditions  that  he  would  re- 
quire if  he  were  to  take  on  the  jobbing  assignment? ' 

A.     No. 

Q.  During  the  time  that  Mr.  Phillips  was  acting 
for  Hunt  Foods,  did  you  have  any  occasion  to  call  at 
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his  office?  A.     Yes. 

Q.  How  many  times  did  you  call  at  Mr.  Phillips* 
office?  A.     In  person?  You  mean  in  person? 

Q.     That  is  ahout  the  only  way  you  can  call. 

A.     Oh,  I  would  say  at  least  four  or  five  times. 

Q.     When  was  the  first  time? 

A.  The  first  time  was  about,  oh,  five  months 
after  we  were  under  way  with  this  operation. 

Q.     And  when   was  the  last  time? 

A.  I  don't  recall  the  date;  but  I  am  sure  the 
last  time  was  just  prior  to  the  time  of  the  assign- 
ment of  the  accounts  receivable. 

Q.  What  was  said  at  that  first  meeting?  You 
went  to  Mr.  Phillips'  office.  Was  Mr.  Phillips  there? 

A.     Yes. 

Q.  And  what  was  said  at  that  meeting,  do  you 
recall  ? 

A.  The  reason  for  my  going  was  to  have  a  talk 
with  Mr.  [393]  Phillips  to  convey  to  him  the  credit 
department's  insistence  that  he  pay  past  due  in- 
voices and  bring  the  account  in  order. 

Q.  When  was  the  next  meeting  after  this?  Five 
months  after  you  started,  that  would  have  been 
somewhere,  say,  in  May,  1952,  somewhere  around  in 
there,  roughly.   When  was  the  next  meeting? 

A.  Oh,  the  next  meeting  might  have  been  por- 
ha])s  one  or  two  months  later,  on  much  the  same 
subject. 

Q.     And  when  was  the  next  meeting  after  that? 

A.  I  believe  in  the  third  meeting  Mr.  Philli])s 
wasn't  there. 
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Q.     So  you  didn't  get  to  talk  to  him? 
A.     No;  I  talked  to  a  person  in  his  office. 

Q.  And  when  was  the  next  visit  to  his  office 
after  that? 

A.  I  believe  the  next  meeting  was  just  before 
the  assigimient  of  the  account  where  much  pressure 
was  being  brought  on  me  by  the  credit  department 
to  be  sure  and  convey  again 

The  Court:  Of  course  that  is  not  responsive  to 
the  question.  All  you  were  asked  was  when  the  next 
meeting  was,  and  you  say  it  was  at  the  time  the 
assignment  of  the  accounts  receivable  was  made. 

A.     Just  before. 

The  Court:     Just  before? 

Q.     (By  Mr.  Cullinan)  :    What  was  said  at  that; 
time?    Mr.  Phillips  was  present  at  that  time? 

A.  Mr.  Phillips  was  present  at  that  time  and  we 
again  talked  [394]  about  credit. 

Q.    What  did  you  say  about  it? 

A.    What  did  I  say? 

Q.    What  did  you  say  and  what  did  he  say? 

A.  He  promised  to  send  us  a  check ;  he  had  been 
busy,  out  of  town,  and  so  on  and  so  forth. 

Q.     And  what  did  you  say? 

A.  I  conveyed  the  dire  necessity  that  payment  i 
must  be  made  and  that  I  would  have  to  report  to 
the  credit  department  the  results  of  the  meeting. 

Q.  Was  there  any  discussion  at  that  meeting: 
about  deliveries  of  merchandise? 

A.     At  that  meeting  I  don't  recall  there  was;  no. 
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Q.  At  any  of  these  meetings  that  you  had  with 
Mr.  r*hil]ips  in  his  office,  was  theie  any  discussion 
about  delivery  of  merchandise? 

A.  At  one  meeting  there  was  a  discussion  of  an 
error  in  our  delivery  to  Travis  Air   Force   Base. 

Q.  I  meant  with  respect  to  future  deliveries  of 
merchandise.  Was  there  any  discussion  at  any  of 
these  meetings  there  with  Mr.  Phillips  about  future 
deliveries  of  merchandise*? 

A.  Only  that  our  credit  department  felt  that 
they  had  gone  just  about  as  far  as  they  could  ap- 
proving orders  for  delivery  to  the  commissaries ;  in 
other  words,  to  either  pay  up,  or  that  was  it.  [395] 

Q.    What  was  that? 

A.  That  he  either  pay  up,  bring  the  account  to 
date,  or  the  credit  department  couldn't  approve  any 
more  orders. 

Q.  Now,  coming  down  to  the  termination  meet- 
ing, where  Mr.  Miller  was  present,  I  think  you  testi- 
fied on  your  direct  that  at  that  meeting  Mr.  Phillips 
was  apprised  that  he  would  no  longer  be  selling  to 
the  commissaries  for  Hunt's.  Now,  at  that  meeting 
did  Mr.  Phillips  make  any  reference  to  a  contract 
of  any  kind  with  Hunt's?  A.     No. 

Q.  He  didn't  discuss  or  mention  any  contract 
at  that  time? 

Mr.  Rothert :  I  will  object  to  that  on  the  ground 
it  is  asked  and  answered  and  leading  and  suggestive. 

The  Court:    He  has  answered  the  question. 

Mr.  Cullinan:     That  is  all. 

The  Court:    Is  that  all? 
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Mr.  Rothert:  No;  I  have  a  few  questions,  your 
Honor. 

Redirect  Examination 

By  Mr.  Rothert:  M 

Q.  These  discussions  you  had  with  Mr.  Phillips 
in  his  office  about  credit  apparently  all  took  place 
before  these  accounts  receivable  were  turned  over 
by  Mr.  Phillips?  A.    Yes. 

Q.  And  after  the  accounts  receivable  were  as- 
signed over  by  Mr.  Phillips  you  didn't  call  on  him 
about  that  subject  after  [396]  that,  did  you? 

A.     Only  by  telephone. 

Q.  But  these  four  meetings  that  you  had  where 
you  talked  to  Mr.  Phillips  in  his  office  were  all 
before  the  accounts  receivable  were  assigned? 

A.    Yes. 

Q.  Was  there  any  particular  reason  why  you 
went  over  to  see  him  about  it  rather  than  call  him 
by  phone?  A.     It  was  of  such  urgency. 

Q.  I  see.  After  that  accounts  receivable  assign- 
ment the  matter  wasn't  urgent  enough  to  require 
you  to  go  over  and  see  him  in  his  office;  is  that  a 
fair  statement? 

A.     That  is  a  difficult  question  to  answer. 

Q.     All  right;  in  any  event  you  didn't  go  over  to    j 
talk  to  him;  whatever  talking  you  did  you  talked 
by  phone?  I 

A.     I  wasn't  instructed  to  go  over  to  see  him.    I 

The  Court:  That  still  isn't  an  answer  to  the 
question.   Are  the  conversations  you  had  with  him   ' 
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after  that  time,  if  any,  by  telephone  and  not   in 

person;  is  that  right? 

A.     Yes,  yonr  Honor. 

Q.  (By  Mr.  Rotliert) :  The  accounts  receivable 
assignment  was  in  about  late  May,  1952,  so  there- 
fore would  it  be  correct  to  say  that  these  visits  when 
you  went  over  to  his  office  were  between  the  time 
when  he  started  on  the  1st  of  December,  '51,  and 
some  time  in  May  of  '52  ?  [397]  A.     Yes. 

Q.  Now,  by  the  time  you  wrote  the  letter  of 
April  16,  1953,  his  account  with  your  company  was 
improved  over  what  it  was  at  the  time  of  the  assign- 
ment, was  it  not? 

Mr.  Cullinan:  Well,  if  your  Honor  please,  there 
is  no  showing  that  this  particular  witness  knows 
the  amounts  owed  at  any  particular  time.  All  he 
said  is  that  he  was  in  arrears. 

The  Court:  Well,  I  think  the  document  really 
speaks  for  itself,  doesn't  it? 

Mr.  Rothert:     It  probably  does,  your  Honor. 

Q.  When  the  credit  department  contacted  you 
and  asked  you  to  go  over  and  see  Mr.  Phillips,  didn  't 
they  give  you  a  statement  of  the  amounts  that 
Phillips  owed  and  how  long  they  had  been  owed? 

A.  At  times  they  would  have;  other  times,  no. 
'  Q.  Well,  would  it  be  fair  to  say  that  this  fourth 
meeting  in  Mr.  Phillips'  office  was  the  last  time  that 
you  told  him  that  if  he  didn't  pay  or  straighten  out 
his  account  that  maybe  he  couldn't  buy  any  more 
Hunt's  products? 

A.     That  is  the  last  meeting;  yes. 
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Q.  And  that  is  the  last  time  you  said  that  to 
him,  whether  it  was  in  person  or  over  the  telephone 
or  any  other  way? 

A.     No;  it  wasn't  the  last  time. 

Q.  When  was  the  last  time  you  told  him  that 
if  he  didn't  make  some  additional  payments  he 
wouldn't  be  able  to  buy  any  [398]  more  Hunt's 
products  ? 

A.  When — it  would  have  been  over  the  tele- 
phone, and  it  would  have  been  subsequent  to  May; 
and  what  date  I  don't  recall. 

Q.     Well,  would  it  have  been  in  1952?  j| 

A.     Yes;  it  would  have  been  in  1952.  " 

Q.  Would  it  have  been  in  the  summer  or  fall? 
Can  you  give  us  any  estimate  of  when  it  was,  how 
soon  after  May  ?  A.     Some  time  in  the  summer. 

Q.     Of  '52?  A.    Of  '52. 

Q.  Then  it  would  be  fair  to  say  that  all  through 
the  fall  of  1952  and  up  to  April,  the  end  of  April 
of  1953,  you  at  no  time  told  Mr.  Phillips  that  if  he 
didn't  make  additional  payments  or  faster  pay- 
ments on  his  account,  he  might  not  be  able  to  buy 
Hunt  products? 

A.  I  think  after  the  summer  of  '52  I  didn't 
handle  the  credit  and  I  wouldn't  have — I  wouldn't 
have  made  that  statement. 

Q.  You  mean  was  there  some  change  in  the 
company's  operations  that  took  out  of  your  hands 
some  credit  matters  that  formerly  had  been  in  them  ? 

A.  Well,  the  seriousness  of  the  accounts — the 
assignment  of  the  accounts  receivable  necessitated 
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our    office    manager    making    trips    to    Wellington 

Phillips'  office.  [399] 

Q.     Who   was   that?  A.     Mr.   Jack   Lentz. 

Q.  And  during  the  period  that  he  made  trips  to 
Mr.  Phillips'  office  you  also  called  Mr.  Phillips  on 
the  phone  about  it?  A.     On  one  occassion. 

Q.  At  about  the  early  part  of  1953,  before  you 
wrote  the  letter  of  April  16th  which  comments  on 
his  account  at  that  time,  had  you  talked  to  Mr. 
Phillips  about  it?  A.     I'm  sure  I  must  have. 

Q.  Now,  you  were  asked  about  the  statement, 
about  the  w^ord  "exclusive."  Is  this  what  you  told 
Mr.  Phillips:  that  that  meant  that  no  other  sales- 
man or  other  representative  selling  Hunt's  products 
could  sell  to  those  commissaries? 

A.     At  that  time ;  yes. 

Q.  Yes.  Now,  you  knew  at  the  time  of  these 
discussions  in  '51  that  Mr.  Phillips  was  experienced 
in  the  canned  food  business,  didn't  you? 

A.     Yes. 

Q.  You  knew  that  he  was  experienced  on  sales 
to  the  government — military  sales  to  the  govern- 
ment? A.     He  told  me  so. 

Mr.  Rothert:    I  have  no  further  questions. 

Q.  (By  The  Court)  :  Mr.  Steiger,  let  me  ask 
you  this :  These  meetings  that  you  attended  at  which 
Phillips  and  Flynn  were  present  w^hen  the  proposed 
arrangement,  whatever  it  was,  between  [400]  Phil- 
lips and  Hunt  was  discussed,  was  there  any  mention 
of  any  time  for  w^hich  the  arrangement  was  to  con- 
tinue by  anyone  ? 
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A.     No,  your  Honor;  no  mention  of  any  time. 

Q.  So  that  so  far  as  you  know  it  was  an  arrange- 
ment that  had  no  time  mentioned? 

A.     That  is  right,  your  Honor. 

Q.    As  far  as  you  heard,  I  mean. 

A.     Well,  I  was  there  most  of  the  time. 

Mr.  Cullinan:  One  question.  When  did  Mr. 
Flynn  die?  A.     December,  1953. 

Mr.  Cullinan:     That  is  all. 

Q.  (By  Mr.  Rothert) :  One  question.  Didn't 
your  duties  require  you  to  be  out  of  the  office  calling 
on  the  trade  or  in  business  quite  a  bit  of  the  time? 

A.  They  would  normally  necessitate  that,  but 
Mr.  Flynn  wasn't  too  well  and  I  operated  as  sort 
of  an  acting  district  manager  as  well  as  assistant 
district  manager,  so  that  I  would  run  the  office, 
keep  the  operation  fluid  and  occasionally  go  out  for 
a  few  minutes,  maybe  an  hour  or  two,  and  come  back 
in. 

Q.  In  1951,  and  from  August  on,  how  much  of 
the  time  were  you  away  from  the  office? 

Mr.  Cullinan:     What  was  that  question? 

(Question   read.) 

Mr.  Cullinan:  What  do  you  mean  by  the  time — 
the  time  in  hours  of  the  day?  [401]  j^ 

Mr.  Rothert:  Just  tell  us  in  his  own  words,  the 
percentage. 

Mr.  Cullinan:  If  your  Honor  please,  that  ques- 
tion isn't  clear  to  me  as  to  what  he  is  asking  for. 
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Q.  (By  Mr.  Rothert) :  What  portion  of  the  time 
of  normal  business  hours  from  the  1st  of  August  to 
the  end  of  the  year,  1951,  would  you  say  you  were 
away  from  the  office  and  not  in  it? 

A.  During  that  year  I  would  have  been  away 
from  the  office  only  20  per  cent  of  the  time. 

Q.  Did  you  have  accounts  in  the  Sacramento 
Valley  that  you  called  on? 

A.  Yes.  No;  the  company  had  accounts  in  Sac- 
ramento on  whom  I  would  call. 

Q.  (By  The  Court) :  Were  you  away  from  the 
office  in  your  duties  as  district  sales  manager  visit- 
ing various  places  about  20  per  cent  of  the  time? 

A.    Yes. 

The  Court:     Doesn't  that  answer  the  question? 

Mr.  Rothert:    I  have  no  further  questions.  [402] 

The  Court:    But  first  you  want  to  examine  him? 

iMr.  Cullinan:    Yes,  your  Honor. 

Recross-Examination 
By  Mr.  Cullinan: 

Q.  Mr.  Steiger,  starting  with  the  meetings  that 
Mr.  Flynn  and  Mr.  Phillips  had,  were  you  at  all  of 
the  meetings  that  Mr.  Flynn  and  Mr.  Phillips  had 
ill  September  of  1951?  A.    Yes. 

Mr.  Rothert :  I  am  going  to  object  on  the  ground 
it  calls  for  his  conclusion.  He  wouldn't — how  would 
he  know  there  were  meetings  at  times  he  wasn't 
there?   The  witness  says  he  was  there  on  a  lot  of 
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them,  a  number,  but  whether  he  was  at  all  of  them  or 

not  would  be  his  conclusion. 

The  Court:  Well,  that's  correct,  technically  cor- 
rect. A  man  can't  testify  that  he  was  at  all  meetings 
without  knowing-  what  other  meetings  there  were. 

Q.  (By  Mr.  Cullinan) :  You  attended  meetings 
with  Mr.  Flymi  where  Mr.  Flynn  and  Mr.  Phillips 
were  present?  A.    Yes. 

Q.     And  those  meetings  were  held  at  your  office? 

A.     In  my  office. 

Q.     Or  Mr.  Flyim's  office?  A.     In  my  office. 

Q.  The  meetings  were  held  in  your  office.  Now, 
were  you  present  when  Mr.  Phillips  was  discussing 
this,  the  idea  of  a  [403]  jobber  arrangement  with 
Hunt's?  A.     Yes. 

Q.  How  many  meetings  were  you  present  when 
that  was  being  discussed? 

A.     Probably  two  or  three. 

Q.  Two  or  three.  On  direct  examination  you 
were  asked  if  at  any  of  those  meetings  Mr.  Phillips 
mentioned  that  it  would  take  a  year  or  two,  or  for 
a  year  or  two  he  would  have  to  sell  at  a  small  profit 
or  virtuaUy  cost.  At  any  of  these  meetings  was 
there  any  discussion  by  Mr.  Phillips  relative  to 
whether  for  a  year  or  so  in  handling  this  jobber 
arrangement  with  Hunt's  Foods,  the  jobber  would 
be  selling  at  virtually  cost  or  at  a  small  profit? 

A.  There  was  some  discussion  on  that  subject; 
yes. 
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Q.  Was  that  at  more  than  one  meeting  or  just 
the  one  meeting? 

A.  I  think  each  time  that  Mr.  Phillips  met  with 
Mr.  Flynn  and  myself  he  brought  up  that  subject. 

Q.  Was  Mr.  Mears  present  at  any  meeting  when 
you  were  present?  A.     Yes. 

Q.  At  any  meeting  that  you  were  present  was 
there  any  discussion  of  the  duration  of  a  jobbing 
arrangement  ? 

A.     Any — you  mean  specific  time  ? 

Q.     Yes.  [4(H] 

A.     Not  to  my — no ;  there  wasn't. 

Q.     What  was  that?  A.     No. 

Q.  Now,  I  hand  you  a  letter  dated  November 
26,  1951,  which  is  to  Mr.  Phillips— from  Mr.  Phil- 
lips to  you,  which  is  the  original  of  a  copy  that  is 
in  evidence  with  an  attachment  to  it,  enclosed  with 
the  letter,  and  ask — it  is  addressed  to  you — ask  if 
you  received  that  attachment. 

Mr.  Rothert :  The  attachment  is  in  evidence,  too ; 
isn't  it? 

Mr.  Cullinan :  Yes ;  the  attachment  is  in  evidence, 
too. 

A.     Yes. 

Q.  (By  Mr.  Cullinan) :  Now,  on  this  original  of 
the  attachment  there  are  some  pencilled  marks.  Are 
those  your  pencilled  marks? 

A.     That's  my  writing. 

Q.  And  it  w^as  from  this  that  the  bulletin,  which 
is  Exhibit  3,  was  prepared?  A.     Yes. 

Mr.  Cullinan:     We  would  like  to  introduce  this 
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in  evidence  because  it  shows  what  Mr.  Steiger  added 

to  what  Ml'.  Phillips  prepared. 

The  Court:    All  right.   Is  there  any  point  to  it? 

Mr.  Cullinan :    Well,  the  bulletin 

The  Court :  It  has  already  been  testified  that  the 
form  [405]  of  the  bulletin  was  submitted  by  Mr. 
Phillips  and  some  corrections  were  made,  and  the 
form  it  went  out  was  introduced  in  evidence. 

Mr.  Cullinan:     All  right. 

The  Court:  I  think  that's  clear  in  the  record 
unless  you  want  to  show  something  else  by  it. 

Mr.  Rothert:  The  comparison  of  the  two  will 
show  the  changes,  I  assume. 

The  Court :  If  you  feel  it  has  some  point  to  that, 
put  it  in,  counsel.  If  you  wish  to  put  that  in,  I  have 
no  objection. 

Mr.  Cullinan:  I  suggest  we  might  substitute  the 
original  for  the  copy  that  is  now  marked  in  evidence. 
That  would  save  having  the  letter  twice  in  there. 

The  Court :  Well,  I  think  counsel  submitted  that 
one 

Mr.  Rothert:     I  did;  yes. 

The  Court:  As  the  form  that  went  out.  There 
was  some  testimony  with  respect  to  it.  That  was  the 
form  that  went  out. 

Mr.  Rothert:  And  with  a  copy  of  that  I  sub- 
mitted also  Plaintiff's  Exhibit  2. 

Mr.  Cullinan:  Plaintiff's  Exhibit  2  is  the  copy 
of  this,  which  is  the  original. 

The  Court :  Oh,  I  see.  All  right ;  mark  this.  Mark 
this.  [406] 
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Mr.  Cullinan:     Substitute  one  for  tlic  other. 

Tlic  Court :  Better  mark  it  in  evidence  as  a  sep- 
arate cxliibit  number,  so  the  record  will  be  clear. 

The  Clerk:  Defendant's  Exhiint  AM  introduced 
and  filed  into  evidence. 

(Whereupon,     document     referred     to     was 
marked  Defendant's  Exhibit  AM  in  evidence.) 

Q.  (By  Mr.  Cullinan)  :  Did  you  have  any  dis- 
cussion, Mr.  Steiger,  with  Mr.  Phillips  with  respect 
to  the  use  of  the  word  "exclusive"  in  this  exhibit, 
Plaintiff's  Exhibit  2?  A.     Yes. 

Q.  What  was  the  discussion  with  Mr.  Phillips 
with  respect  to  the  use  of  that  word  "exclusive"? 

A.  My  instructions  primarily  were  that  Mr. 
Phillips 

Q.     No;  the  discussion  between  you. 

A.     I  beg  your  pardon? 

Q.  What  was  the  discussion  between  you  and 
Phillips? 

A.     With  regard  to  the  word  "exclusive"? 

Q.     Yes. 

A.  That  the  word  "exclusive"  would  mean  that 
no  other  salesman,  ours  or  other  representatives 
carrying  our  merchandise,  would  be  able  to  sell  the 
])urchasing  and  contracting  officers  of  the  commis- 
sary stores  when  the  word  "exclusive"  was  used. 

Q.  At  any  meeting  where  you  were  present  with 
Mv.  Flynn  and  [407]  Mr.  Phillips,  was  there  any- 
thing said  by  Mr.  Phillips  about  withdrawing  any 
capital  from  his  business  if  he  had  this  account? 
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A.     No. 

Q.  When  Mr.  Phillips  mentioned  a  year  or  two 
of  selling  at  a  profit  or  small  profit,  was  anything 
said  by  you  and  Mr.  Plynn  about  that  to  him  % 

A.  The  main  topic  of  our  conversation  with  re- 
spect to  that  was  that  Mr.  Phillips  would  have  to 
do  a  good  job.  Ij 

Q.  Well,  what  do  you  mean  by  that?  What  was 
said  when  that  subject  was  mentioned?  What  was 
said  by  you  or  Mr.  Flynn? 

Mr.  Rothert:  I  think  it  has  been  asked  and 
answered.  ^ 

The  Court:     Well,  anything  additional  said  be-' 
sides  what  you  have  already  stated  on  that  particu- 
lar subject.   I  think  that  is  what  counsel  asked. 

The  Witness :    Could  you  ask  that  again,  please  ? 

Mr.  Cullinan:    Would  you  read  the  question? 

(Record  read.) 

A.  Only  that  we  understood  with  any  business 
at  first  it  might  not  be  profitable  until  a  person 
gained  experience.   That's  all  I  recall. 

Q.  Do  you  know  if  that  is  the  usual  experience 
that  jobbers 

Mr.  Rothert:  We  will  object  to  that;  calls  for 
the  opinion  and  conclusion  of  the  witness.  [408]    I 

The  Court :    Yes ;  sustained. 

Mr.  Cullinan :    Asked  if  he  knew. 

Mr.  Rothert :  Can't  cure  a  conclusion  by  asking  a 
person  if  he  knows  it. 
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The  Court:  I  will  sustain  the  objection  to  the 
form  of  the  question.  [408- A] 

Mr.  Cullinan:  One  further  question.  Was  Mr. 
Flynn  out  of  the  office  at  any  time  you  were  talking 
with  Mr.  Phillips  and  Mr.  Miller? 

A.  No ;  Mr.  Flynn  and  I  both  attended  all  meet- 
ings. 

Q.  But  was  he  there  continuously  while  you  were 
there  ?  A.     Continuously. 

Mr.  Cullinan :    No  further  questions. 

Mr.  Rothert:     No  questions. 

The  Court :    That  is  all. 

Mr.  Rothert:  I  would  like  to  call  Mr.  Miller  for 
a  few  questions. 

LEE  MILLER 
called  as  an  adverse  witness  for  the  plaintiff;  sworn. 

The  Clerk:    Please  state  your  name  to  the  Court. 
A.    Lee  Miller. 

Direct  Examination 
By  Mr.  Rothert: 

Q.  In  the  fall  of  1951  you  were  the  division  sales 
manager  for  Hunt  Foods? 

A.     District  divisional  sales  manager;  yes. 

Q.  District  divisional  sales  manager.  And  you 
were  the  man  directly  above  Mr.  Flynn  in  authority 
over  Mr.  Flynn  as  the  head  of  those  district  sales? 

A.     That  is  correct. 
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Q.  Do  you  recall  when  I  took  your  deposition  in 
August  of  this  year  in  Los  Angeles  ?  [409] 

A.     Yes. 

Q.  Now,  is  it  true  that  the  only  conversations 
that  you  can  recall  with  Mr.  Phillips  in  1951  was 
when  Mr.  Reid  introduced  him  to  you  and  you  after 
that  had  coffee  together? 

A.     That  is  correct;  in  1951. 

Q.     On  one  occasion. 

A.     On  the  one  occasion. 

Q.  And  is  it  true  that  you  don't  recall  any  de- 
tails of  any  discussions  about  Mr.  Phillips'  arrange- 
ments with  the  company  at  that  time  other  than  that 
Mr.  Reid  told  you  that  he  thought  Mr.  Phillips  could 
do  a  good  job  on  sales  to  the  commissary  stores'? 

A.  Well,  that  isn't  exactly  correct.  Mr.  Phillips 
at  that  time  stated  what  he  wanted.  He  stated  that 
he  wanted  to  be  an  exclusive  jobber  for  us  in  the  Bay 
Area  to  the  commissaries. 

Q.  I  see.  Do  you  recall  what  you  said  in  reply 
to  that? 

A.  Well,  I  said  that  was  a  matter  that  I  was 
to  take  up  with  Mr.  Flynn  since  it  was  in  his  area. 
I  also  said  that  if  it  was  all  right  with  Mr.  Flynn 
it  would  be  all  right  with  me. 

Q.  Any  sales  that  Mr.  Phillips  would  make 
would  be  made  under  Mr.  Flynn 's  supervision, 
wouldn't  they/?  A.     That  is  correct. 

Q.  I  will  ask  you  if  you  gave  these  answers  to 
these  [410]  questions  in  your  deposition 

The  Court:    Well,  you  can't  do  that  very  well. 
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counsel,  unless  you  want  to  impeach  him  in  some 

way. 

Mr.  Rothert :  That  is  the  reason  for  which  I  wish 
to  use  this  portion  of  it. 

The  Court:  What  are  you  going  to  do?  Are  you 
going  to  ask  him  a  question  about  it? 

Mr.  Cullinan:     What  page? 

Mr.  Rothert:  Will  you  read  page  6,  line  23,  to 
page  8,  line  13?  Wait.  I  may  want  to  go  a  little 
further  than  that. 

The  Court:  Mr.  Rothert,  is  it  that  you  want  to 
get  into  evidence  a  statement  that  the  witness  made 
in  the  deposition? 

Mr.  Rothert:     That  is  right,  your  Honor. 

The  Court:  Then  why  don't  you  ask  him  the 
same  questions  now  ?  Then  you  might  have  a  basis  if 
he  answers  differently  to  impeach  him  on  that 
ground.  That  is  the  proper  way  to  use  the  deposi- 
tion. 

Mr.  Rothert:  All  right;  this  will  have  to  be  a 
lengthy  question. 

The  Court :  I  see  what  you  are  trying  to  get  at, 
but  you  can't  just  ask  him  if  he  gave  those  answers 
to  the  questions  unless  you  have  laid  some  founda- 
tion for  it. 

Mr.  Rothert:  I  have  already  laid  a  foundation 
for  it. 

The  Court :  You  will  have  to  ask  him  some  ques- 
tions to  do  that.  [411] 

Q.  (By  Mr.  Rothert)  :  Isn't  it  true  that  the  only 
conversation  you  know  you  had  with  Mr.  Phillips  in 
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1951  was  when  Mr.  Reid  introduced  Mr.  Phillips 
to  you;  that  thereafter  you  walked  out  of  the  office 
and  had  a  cup  of  coffee  and  that  the  only  recollec- 
tion that  you  have  was  just  over  a  cup  of  coffee  that 
Mr.  Reid  thought  Mr.  Phillips  could  do  you  some 
good  with  commissary  sales  in  the  Bay  Area;  that 
there  were  no  details  gone  into  in  your  presence  to 
your  recollection,  and  that  you  recall  nothing  that 
Mr.  Phillips  said  in  that  connection? 

A.     Mr.  Rothert,  I  have  had  an  hour  or  two  to  ■ 
study  that  deposition.   I  certainly  did  not  send  Mr. 
Phillips  up  to  see  anybody  without  going  over  what , 
he  had  in  mind. 

The  Court :  Just  a  moment  now.  You  don't  want : 
to  get  into  any  argument  with  the  lawyer. 

The  AVitness :    The  thing  is  I  remember  more  than  i 

that. 

The  Court:  Just  a  moment.  All  he  wants  to  know  .' 
is,  is  that  correct  what  he  just  stated?  Is  that  whatt 
happened?   That  is  what  he  wants  to  know. 

A.     No;   I   just   testified   what   happened,   yourr 

Honor. 

Q.     It  isn't  a  question  of  what  you  just  testi 
fied.    He  wants  to  know  whether  what  he  has  justt 
stated  is 

A.    Is  what  I  said? 

Q.    Is  correct. 

A.  That  is  not— that  testimony  I  gave,  but  it 
isn't  correct.  [412] 

Q.     He  isn't  asking  you  whether  you  gave  thatj 
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testimony.   He  is  just  asking  yon  as  a  fact  whether 

that  is  true  or  not. 

A.  That  is  not  fully  correct;  more  happened 
than  was  there. 

Q.     What? 

A.  More  happened  than  was  there  at  the  time  I 
said  that. 

Q.  He  is  not  asking  you  that.  He  is  just  asking 
you  if  that  is  a  correct  statement. 

A.     That  is  a  correct 

Q.  If  you  say  that  it  isn't — I  will  just  give  you  a 
little  education  in  what  the  lawyers  do  to  you.  If 
you  say  that  that  isn't  correct,  then  he  will  read  to 
you  the  answers  that  you  gave  in  the  deposition  and 
sa}^  ''Didn't  you  give  that  answer  in  the  deposi- 
tion?" 

A.     I  gave  that  answer  in  the  deposition. 

Q.     Is  it  true  or  not? 

A.     It  is  not  wholly  true. 

Q.  (By  Mr.  Rothert) :  I  think  you  said  that 
you  had  had  an  opportunity  to  study  this  deposition. 

A.     That's  right. 

Q.     Since  I  asked  you  the  questions? 

A.     Right. 

Q.  Before  you  gave  the  answers  in  this  deposi- 
tion you  had  conferred  with  Mr.  Duniway,  had  you 
not?  A.     No. 

Mr.  CuUinan :  Well,  just  a  minute.  I  might  [413] 
explain,  you  mean  just  immediately  preceding  this, 
or  do  you  mean  in  preparation  for  it? 

Mr.  Rothert :    I  said  before. 


444  Hu7it  Foods,  Inc.,  etc.  vs. 

(Testimony  of  Lee  Miller.) 

Q.  At  any  time  before  August  23,  1955,  at  about 
10:00  o'clock  a.m.  when  I  met  you  in  the  offices  in 
Los  Angeles,  had  you  conferred  with  Mr.  Ben  Duni- 
way,  one  of  the  attorneys  for  Hunt  Food  Company, 
about  this  subject?  A.     No.  [414] 

Q.  Had  anyone  asked  you  questions  before  that 
time  about  what  connections  you  had  with  Mr.  Phil- 
lips in  1951? 

A.  I  don't  remember.  I  was  told  I  w^as  going 
down  to  give  a  deposition.  I  went  down ;  you  asked 
me  the  questions;  I  answered  the  questions.  I  an- 
swered the  questions  to  the  best  of  my  ability. 

Q.  And  before  you  answered  my  questions  you 
had  not  answered  any  questions  put  to  you  by  Mr. 
Ben  Duniway  or  anybody  else  about  your  relation- 
ships with  Mr.  Phillips  in  1951 ;  is  that  a  true  state- 
ment? A.     Not  to  my  knowledge. 

Q.  Is  it  your  present  recollection  that  you  had 
more  than  one  talk  with  Mr.  Phillips  in  the  fall  of 

1951? 

A.  No,  it  is  not.  To  the  best  of  my  knowledge,  it 
was  one  time  I  talked  to  Mr.  Phillips. 

Q.  In  the  conversation  you  had  with  Mr.  Phil- 
lips, where  did  that  one  take  place? 

A.  That  took  place,  I  believe,  on  our  way  over 
from  my  office  to  a  corner  coffee  shop  with  Mr. 
Reid,  Mr.  Phillips  and  myself. 

Q.  In  other  words,  you  met  Mr.  Phillips  and 
you  immediately  went  over  to  have  a  cup  of  coffee 
together?  A.     That's  right. 

Q.     Then  the  discussion  was  while  you  were  walk- 
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iiit;'  over  to  the  coffee  place  and  over  a  cuj)  of  cof- 
fee? [415]  A.     That  is  correct. 

Q.  That  is  the  only  conversation  you  now  recall 
havinf,^  with  Mr.  Phillips  in  1951  *? 

A.     That  is  correct. 

Q.  And  in  that  conversation  as  you  now  recall 
it,  Mr.  Phillips  said  he  would  like  to  act  as  exclusive 
jobber  on  sales  to  the  commissaries  in  Northern 
California  *?  A.     Correct. 

Q.  Did  he  tell  you  he  had  talked  to  Mr.  Flynn 
about  it  ?  A.     He  did  not. 

Q.  Did  you  tell  him  he  should  talk  to  Mr.  Flynn 
about  it  ? 

A.  Only  that  he  should  discuss  it  with  Mr. 
Flynn,  that  is  correct. 

Q.  Did  you  tell  him  whatever  Mr.  Flynn  ar- 
ranged with  him  it  would  be  all  right? 

A.  If  it  was  all  right  with  Mr.  Flynn  it  was  all 
right  with  me,  that  is  correct. 

The  Court:  That's  what  the  business  men  call 
passing  the  buck,  isn't  if?  The  fellow  says  it  is  all 
right  with  him  if  it  is  all  right  with  the  other  fellow. 

Mr.  Rothert:  Of  course,  attorneys  do  that  when 
they  are  trying  to  settle  cases,  too. 

The  Court:     Is  there  anything  else  you  want? 

Mr.  Rothert :     Yes,  there  is,  your  Honor. 

Q.  During  the  time  that  Mr.  Phillips  was  selling 
to  the  [416]  commissaries,  you  didn't  get  reports 
from  Mr.  Flynn  or  the  Hayward  office  about  his 
sales,  did  you  1  A.     No,  I  did  not. 
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Q.  You  didn't  report  anything  about  Mr.  Phil- 
lips' sales  to  Mr.  Erlanger  or  people  in  higher  au- 
thority, did  you?  A.  No,  I  did  not  report  it. 
Q.  The  arrangement  that  Mr.  Phillips  had  as 
an  exclusive  jobber  selling  to  the  commissary  stores 
in  Northern  California  was  the  only  arrangement 
that  you  knew  of  that  your  company  had  in  the 
United  States  where  a  jobber— where  your  sales- 
men were  told  not  to  call  on  commissary  stores  be- 
cause the  jobber  was  calling  on  them? 
A.     That  is  correct. 

Q.  In  your  deposition  you  said  you  had  seen  a 
bulletin  that  Mr.  Flynn  had  sent  out.  Is  that  this, 
which  is  Plaintiff's  Exhibit  3? 

A.  May  I  take  a  look  at  that?  Yes,  that  is  cor- 
rect. That  is  the  one  that  I  was  somewhat  in  doubt 
about  that  I  had  seen. 

Q.     Now,  is  it  true  that  you  did  not  discuss  with 
Mr.   Flynn  any  details   about  what  arrangements 
Mr.  Flynn  was  making  with  Mr.  Phillips'? 
A.     That  is  correct. 

Q.  And  you  didn't  report  to  anybody  in  higher 
authority,  including  Mr.  Erlanger,  anything  about 
details  or  arrangements  [417]  that  had  been  made 
with  Mr.  Phillips?  A.     That  is  correct. 

Q.  In  the  early  paii:  of  1953  did  Mr.  Hans  Er- 
langer tell  you  that  he  had  made  arrangements  with 
Francois  Schwarz  Company  to  sell  military  bases  on 
a  worldwide  basis,  and  for  that  reason  they  were  not 
going  to — Mr.  Phillips  was  not  going  to  be  able  to 
sell  to  the  commissaries  in  Northern  California? 
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A.  I  don't  know  whether  he  said  he  made  it  or 
going  to  make  it. 

Q.  Now,  did  you  attend  a  meeting  in  1953  when 
you  told  Mr.  Pliillips  about  the  termination "? 

A.     That's  correct. 

Q.     Was  that  about  the  end  of  April,  1953? 

A.    About  the  23rd  or  24th  of  April  of  1953. 

Q.  Now,  you  told  him  that  he  was  not  going  to 
be  able  to  sell  to  the  commissaries  any  longer? 

A.     I  didn't  make  that  statement. 

Q.     I  mean  in  substance  and  effect. 

A.  No,  the  statement  that  I  made  was  that  we  no 
longer  would  have  him  as  our  exclusive  representa- 
tive, that  we  were  planning  on  appointing  Francois 
Schwarz  Company  on  a  worldwide  basis. 

Q.  You  didn't  tell  him  that  he  was  terminated 
as  a  jobber,  did  you?  [418] 

A.  No,  I  told  him  he  was  terminated  as  our  ex- 
clusive representative  to  sell  commissaries.  I  never 
told  him  he  couldn't  buy  and  sell  Hunt  merchan- 
dise. 

Q.  Yes.  In  that  meeting  you  didn't  tell  him  that 
a  delinquency  in  his  accounts  was  any  reason  for 
his  being  unable  to  sell  to  the  commissaries,  did 
you?  A.     No,  I  did  not. 

Q.  The  subject  of  Mr.  Phillips  owing  money  to 
the  Hunt  Foods  was  not  mentioned  in  that  meeting, 
was  it? 

A.  If  you  could  call  a  statement  I  made  men- 
tioning— it  refers  to  what  Mr.  Phillips  said  to  me 
after  I  told  him  he  was  terminated.  At  that  time 
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I  said,  "Well,  why  don't  you  pay  up*?"  I  mean,  you 
have  to  get  that  point — ^you  want  me  to  answer  the 
question  as  I  see  it? 

Mr.  Cullinan:  He  asked  for  the  conversation; 
what  was  said. 

The  Witness:     I  see. 

Q.  (By  Mr.  Rothert)  :  Now,  I  asked  you,  isn't 
it  true  that  in  that  meeting  there  was  nothing  said 
about  Phillips  owing  money  to  Hunt's? 

The  Court :  You  already  asked  him  the  question, 
counsel.  He  answered  it. 

Mr.  Cullinan:  He  hasn't  answered  that  conver- 
sation, your  Honor. 

The  Witness :  I  did  not  go  into  the  credit  situa- 
tion of  [419]  Mr.  Phillips  at  the  time  of  the  ter- 
mination other  than  to  say  to  Mr.  Phillips,  when  I 
told  him  he  was  terminated  and  he  got  all  excited 
about  it;  he  said,  "I  am  going  down  and  tell  these 
fellows  this,  that,"  and  I  said,  ''Wellington,  why 
don't  you  just  pay  up  and  see  what  happens?  If  this 
organization  doesn't  do  all  right,  why,  you  may  get 
a  chance  to  get  back  with  Hunt."  That's  the  only 
thing  I  said  about  it. 

Q.  (By  Mr.  Rothert)  :  In  the  summer  of  1952 
were  you  in  contact  with  Mr.  Phillips  about  the 
possibility  of  Mr.  Phillips'  organization  selling 
Hunt's  products  overseas  to  military  bases  over- 
seas? 

A.     Not  to  my  knowledge.  The  summer  of  1952? 

Q.    Yes. 

A.    Not  to  my  knowledge,  no. 
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The  Court :    Well,  counsel,  if  you  are  not  going 

to  finish  your  examination 

Mr.   Rothert:     I   am   almost  through   with   this 
witness. 

The  Court:     What? 

Mr.  Rothert:  I  have  just  one  or  two  questions 
of  this  witness. 

The  Court:     Well,  the  other  counsel— you  have 
other  witnesses? 
Mr.  Rothert :    I  am  sure  that  he  does. 
The  Court:     You  have  another  witness  or  will 
you  be  through  ?  [420] 

Mr.  Rothert:  T  will  be  through  except  I  might 
have  two  or  three  questions  of  Mr.  Phillips  on  re- 
buttal. 

The  Court:    You  said  you  have  one  or  more? 
Mr.  Cullinan:    Yes,  your  Honor.  I  will  have  one 
witness  that  will  take  a  little  time. 

The  Court:  Well,  then,  I  see  no  point  in  pushin.i;- 
you  gentlemen  today.  I  know^  I  have  had  a  lony 
day,  had  a  great  many  things  this  morning  you 
gentlemen  didn't  participate  in.  I  think  perha])s 
we  better  take  a  recess  imtil  tomorrow  at  10 :00. 
Mr.  Cullinan:  All  right. 
Mr.  Rothert :    All  right. 

(Thereupon,  an  adjournment  was  taken  to 
tomorrow,  Friday,  December  2,  1955,  at  10:00 
o'clock  a.m.)  [421] 
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The  Clerk:  Phillips  v.  Hunt  Foods,  further 
trial. 

Mr.  Cullinan:     Ready. 

Mr.  Rothert:     Ready. 

The  Court:     Proceed,  gentlemen. 

Mr.  Rothert:  I  think  Mr.  Miller  was  on  the 
stand. 

LEE  MILLER 
called  on  behalf  of  the  plaintiff;  previously  sworn. 

The  Court:    Have  you  concluded  the  direct? 

Mr.  Rothert :  I  have  just  one  question  that  might 
lead  to  another  one. 

Q.  Mr.  Miller,  in  the  summer  of  1952,  weren't 
you  in  contact  with  Mr.  Phillips  about  a  proposi- 
tion that  he  be  authorized  to  sell  Hunt's  products 
to  overseas  commissaries  and  PX's? 

A.     I  have  no  recollection  of  that  at  all. 

Q.     I  show  you  a  copy  of  a  letter  of  July  28, , 
1952,  addressed  to  Hunt  Foods,  Inc.,  attention  Mr. 
Miller,  sales  manager,  in  the  name  of  Wellington  i 
Phillips  Company,  L.  W.  Phillips,  as  the  signature, 
and  ask  you  if  you  remember  receiving  that  letter. 

A.  I  have  no  recollection  of  receiving  this  letter; 
at  all. 

Q.  So  the  letter  doesn't  therefore  refresh  yourr 
recollection  that  you  were  in  contact  with  Mr.  Miller ' 
about  overseas [423]  j 

A.     Mr.  Phillips,  no. 

Q.    and  PX  bases.  A.     No. 
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Q.  At  this  time  in  July  of  1952  Mr.  Reid  had 
left  Hunt  Foods,  hadn't  he? 

A.  Mr.  Reid  had  left  around  the  early  part  of 
July  in  '52;  that  is  correct. 

Q.  At  that  time  did  your  duties,  then,  encompass 
any  of  the  overseas  bases  ? 

A.  I  was  export  manager  when  Mr.  Reid  left. 
I  was  export  manager,  that  is  correct. 

Mr.  Rothert:  Could  I  have  this  letter  marked 
for  identification,  your  Honor,  the  letter  of  July  28, 
1953,  addressed  to  Hunt  Foods,  attention  Mr. 
Miller? 

(Whereupon,  letter  of  July  28,  1953,  was 
marked  Plaintiff's  Exhibit  No.  10  for  identifi- 
cation.) 

Mr.  Rothert:    I  have  no  further  questions. 

Cross-Examination 
By  Mr.  Cullinan: 

Q.  Mr.  Miller,  on  your  direct  yesterday  you 
were  asked  if  you  had  talked  with  Mr.  Duniway  at 
any  time  prior  to  the  taking  of  your  deposition.  I 
think  you  answered  no.  Did  you  talk  with  Mr. 
Duniway  prior  to  the  taking  of  your  deposition? 

A.    Yes.  [424] 

Q.  So  that  answer  was  incorrect.  Now,  will  you 
explain  to  the  Court  how  you  hapj^ened  to  give  an 
incorrect  answer? 

A.  Well,  my  interpretation  of  the  question  Mr. 
Rothert  asked  me  was  had  I  had  a  convei*sation  con- 
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cerning  my  relationship  with  Mr.  Phillips.  I  an- 
swered no.  Mr.  Duniway  did  go  over  the  corre- 
spondence that  we  had  in  our  file  before  I  came 
down  for  the  deposition  and  I  had — ^he  had  had  me 
review  the  correspondence,  that  is  true. 

Q.  You  had  reviewed  the  correspondence  and 
talked  with  Mr.  Duniway  about  that  correspond- 
ence ? 

A.     That  is  correct,  but  not  the  specific  point. 

Q.  That  was  just  prior  to  the  moment  or  the 
time  of  taking  of  the  deposition  ? 

A.     That  is  correct. 

Q.  You  hadn't  talked  with  Mr.  Duniway  prior 
to  that  date'?  A.     I  beg  your  pardon? 

Q.  You  had  not  talked  with  Mr.  Duniway  prior 
to  that  date  of  the  taking  of  the  deposition  ? 

A.  I  don't  know  whether  it  was  prior  or  not.  I 
talked  with  Mr.  Duniway  just  long  enough  to  go 
over  the  paper  work  that  we  had  in  the  file.  That 
could  have  been  that  morning. 

Q.     Prior  to  that  morning 

A.     No,  no,  not  prior  to  that. 

Q.  Prior  to  that  morning  you  hadn  't  talked  with 
Mr.  Duniway  about  the  case?  [425]  A.     No. 

Q.  What  you  had  done  in  preparation  for  that 
deposition  was  to  read  through  the  file  of  corre- 
spondence ? 

A.    That  is  correct.  That  is  correct. 

Q.  In  the  conversation  with  Mr.  Phillips  that 
you  had  testified  to,  was  there  any  discussion  of  any 
period  of  time  that  Mr.  Phillips  might  want  to  rep- 
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resent  Hunt   Poods?  A.     No. 

Q.  I  think  you  testified  that  your  suggestion  was 
that  he  go  up  and  see  Mr.  Flynn ;  is  that  correct? 

Mr.  Rothert:  T  am  going  to  object  upon  the 
ground  that  it  is  leading  and  suggestive. 

Mr.  Cullinan:  I  am  asking  him  if  that  is  his 
testimony. 

A.     That  is  correct. 

Mr.  Rothert:     Same  objection. 

The  Court:  All  you  are  doing  is  asking  him  to 
repeat  something. 

f     Mr.  Cullinan:     Plaintiff's  Exhibit  4— T  think  it 
is  4,  the  copy  of  a  letter  of  March  15th 

The  Court:     It  it  is  6. 

Q.  (By  Mr.  Cullinan) :  I  show  you  Plaintiff's 
Exhibit  6,  a  copy  of  a  letter  purporting  to  be  from 
Mr.  Phillips  to  you  dated  March  15,  1953,  and  I  will 
ask  you  if  you  ever  received  that  letter. 
f'  A.  I  have  never  seen  this  before.  I  saw,  I  would 
say,  a  [426]  copy  of  this  two  or  three  weeks  ago  or 
something  purporting  to  be  a  copy  of  this,  but  I 
never  received  this  letter. 

Q.  When  did  you  first  see  what  purports  to  be  a 
copy  of  this  letter? 

The  Court :     He  just  said  two  or  three  weeks  ago. 

A.  Two  or  three  weeks  ago  when  it  was  brought 
in — a  copy  brought  in  to  my  office. 

Q.  (By  Mr.  Cullinan) :  I  hand  you  Defend- 
ant's Exhibit  H,  which  is  a  letter  from  Mr.  Phil- 
lip's to  you  dated  April  15,  1953. 

A.     I  have  seen  this  one. 
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Q.     You  received  that  letter?  A.    Yes,  sir. 

Q.    Did  you  reply  to  that  letter? 

A.  I  went  up,  replied  personally  to  the  letter, 
rather  than  answering  the  letter. 

Q.     You  went  up — ''up"  being  to  where?  " 

A.  Up  to  Hayward,  and  the  termination  came 
following  that  letter.  1 

Q.  You  went  up  to  meet  Mr.  Phillips  at  Hay- 
ward?  A.     That  is  correct. 

Q.  And  you  did  meet,  then,  with  Mr.  Phillips  at 
Hayward  and  Mr.  Steiger  was  present  ? 

A.     That  is  right. 

Q.  And  that  was  the  time  of  the  termination 
that  you  [427]  testified  about? 

A.    That  is  correct. 

Q.  Now,  when  you  told  Mr.  Phillips  that  you 
were  no  longer  selling  to  him  as  a  jobber  to  commis- 
saries  

Mr.  Rothert:  I  am  going  to  object  to  that  on  the 
ground  that  he  didn't  testify  to  that.  He  said  he 
told  Mr.  Phillips  he  couldn't  sell  to  the  commis- 
saries, but  he  didn't  tell  Mr.  Phillips  that  he  could 
no  longer  buy  products  as  a  jobber. 

Q.  (By  Mr.  Cullinan) :  When  you  told  him  that 
he  could  no  longer  sell  to  the  commissaries,  did  Mr. 
Phillips  make  any  reference  to  the  letter,  a  copy 
of  which  was  shown  to  you.  Plaintiff's  Exhibit  6, 
dated  March  15,  1953?  j 

A.     He  made  no  reference  to  any  such  letter. 

Q.  He  at  no  time  during  that  meeting  at  Hay- 
ward made  any  reference  to  this  letter? 
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A.     No,  he  did  not. 

Q.  Have  you  ever  received  any  communication, 
orally  or  in  writing,  from  Mr.  Phillips,  regarding 
this  Exhibit  6,  the  letter — copy  of  letter  dated 
March  15,  1953?  A.     I  have  not. 

Q.  Was  that  meeting  the  last  meeting  that  you 
had  with  Mr.  Phillips  ? 

A.  That  is  correct.  I  left  the  company  two 
months  later. 

Q.  You  left  the  company  two  months 
later'?  [428] 

A.  I  didn't  talk  with  Mr.  Phillips  during  those 
two  months  nor  did  I  receive  correspondence  from 
him.  [429] 

Q.  There  was  no  communication,  orally  or  in 
writing,  betw^een  you  and  Mr.  Phillips  subsequent 
to  this  meeting  in  Hay  ward? 

Mr.  Rothert:    I  think  that  is  a  leading  question. 

The  Court:    He  has  answered  it  already. 

Mr.  Rothert:     It  is  repetitious. 

Mr.  CuUinan:     That  is  all. 

Mr.  Rothert :  I  have  two  or  three  questions,  your 
Honor. 

Redirect  Examination 

By  Mr.  Rothert: 

Q.  Mr.  Miller,  when  you  review^ed  the  corre- 
spondence with  Mr.  Duniway  just  prior  to  the 
deposition  in  August  of  this  year,  you  saw  no  let- 
ters or  copies  of  letters  either  from  Mr.  Phillips  to 
you  or  from  you  to  Mr.  Phillips;  isn't  that  true? 
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A.  No,  that  is  not  true.  I  saw  the  letter  dated 
April  16th,  and  I  saw  the  announcement  that  Mr. 
Flynn  sent  out  to  the  commissaries.  At  the  time  of 
the  deposition  I  was  a  bit  confused  about  that, 
whether  it  went — but  I  saw  those  two.  That's  all  I 
recall  seeing  are  those  two. 

Q.  Had  you  gone  through  your  company  files 
prior  to  the  time  of  the  deposition  to  refresh  your 
recollection  as  to  the  Phillips  matter  before  I  ques- 
tioned you  in  the  deposition?  A.     Yes,  I  had. 

Q.  And  up  to  the  time  of  the  deposition,  isn't  it 
true  that  [429]  you  didn't  find  anything  in  the 
company's  files  about  the  Phillips  matter? 

A.     No,  it  is  not  true.  I  found  the  letter  of 
the  16th. 

Mr.  Cullinan:  That  question  is  indefinite.  Any- 
thing about  the  Phillips  matter  would  include  in- 
voices or  any  number  of  things.  I  think  the  ques- 
tion can't  be  answered  unless  it  is  more  partic- 
ularized. 

Mr.  Rothert:     All  right. 

Q.  Isn't  it  true  that  at  the  time  of  the  deposi- 
tion you  could  not  recall  finding  any  copies  of  any 
letters  that  you  wrote  to  Mr.  Phillips  or  any  letters 
you  received  from  Mr.  Phillips?  A.     No. 

Q.     I  will  ask  you  if  you  didn't  give  these  an- 
swers to  these  questions  in  the  deposition — I  am  i 
referring  to  page  27,  lines  2  to  23 : 

"Q.  Have  you  gone  through  any  of  your  com- 
pany files  to  refresh  your  recollection  as  to  the 
events  during  this  period?  I 

"A.    Well,  it  seems  to  me  that — I  don't  know  i 
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whether  it  was  six  months  ago  or  a  year  ago  or  some 
time  I  went  through  them  to  try  to  refresh  my 
memory  on  this.  It  seems  to  me  this  isn't  the  first 
time  this  has  come  up,  I  mean,  where  I  seem  to  be 
in  it  somewhere,  and  some  time  ago,  whenever  that 
was  I  [430]  don't  remember — I  looked  around  to 
see  what  I  could  find  and  I  just  didn't  find  any- 
thing that  would  come  to  me  now  that  I  found 
something.  Let's  put  it  that  way. 

"Q.  You  mean  you  don't  recall  finding  any 
copies  of  letters  you  wrote  him  or  any  letters  you 
received  from  Mr.  Phillips'? 

*'A.  No,  not  that  I  could  say  that  I  found;  I 
mean,  I  wouldn't  know^  what  it  was. 

''Q.  Do  you  recall  whether  there  was  any  sepa- 
rate file  kept  for  Mr.  Phillips'  account  that  you 
examined  ? 

"A.  No,  not  to  my  knowledge,  because  I  was 
looking  through  all  kinds  of  files,  as  I  remember, 
trying  to  find  something  and  I  couldn't  find  any- 
thing." 

You  gave  those  answers  on  your  deposition,  didn  't 
you,  Mr.  Miller? 

A.     That  is  correct ;  I  gave  those  answers. 

Q.  You  testified  this  morning  that  on  this  very 
same  morning  that  I  asked  you  these  questions  you 
had  reviewed  correspondence  with  Mr.  Duniway? 

A.     That  is  correct. 

Q.  Is  it  your  testimony  that  in  that  correspond- 
ence you  reviewed  with  Mr.  Duniway  there  was  a 
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copy  of  a  letter  of  April  16th — 15th,  from  Mr.  Phil- 
lips to  you? 

A.  After  going  over  that  and  taking  due  con- 
sideration, [431]  there  was  one  other  that  I  re- 
member that  was  in  that  group,  and  that  was  a 
letter  that  I  also  wrote  to  Mr.  Groom  confirming 
what  I  had  done  in  the  termination  of  Mr.  Phillips. 

Q.  The  question  didn't  ask  you  about  any  corre- 
spondence with  anyone  other  than  Mr.  Phillips. 

A.     I  see. 

Q.     But  is  it  your  testimony  this  morning 

A.     It  is  my  testimony  that 

Q.    that  on  that  very  same  morning  you  had 

seen  and  read  the  letter  of  April  15,  1953,  from  Mr. 
Phillips  to  you  ? 

A.  I  had  apparently  read  that  letter.  Despite 
what  I  apparently  said  there,  I  have  seen  that 
letter. 

Q.  When  you  say  you  had  apparently  read  that 
lettey, A.     I  have  read  that  letter. 

Q.  Had  you  read  it  that  very  same  morning,  on 
August  23,  1955?  A.     I  had  seen  it,  yes. 

Q.  Then  you  completely  forgot  it  in  answering 
this  question? 

A.  That  is  correct.  I  must  have  forgotten  it,  be- 
cause I  had  seen  it. 

Q.  Where  is  the  letter  that  you  saw  ?  I  will  with- 
draw that.  Is  this  Defendant's  Exhibit  H 

The  Court:  It  is  the  same  as  Plaintiff's  Ex- 
hibit 6. 

Q.     (By  Mr.  Rothert)  :     Is  Defendant's  Exhibit 
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H  the  one  [432]  that  you  saw,  and  T  call  your  at- 
tention to  the  handwritten  note  on  the  bottom  of 
the  second  page — that  you  saw  on  that  very  morn- 
ing of  your  deposition? 

A.  Well,  it  was  either  this  letter  or  a  copy  of 
this  letter.  T  can't  tell  whether  it  was  his  hand- 
writing on  the  bottom.  It  is  also  marked  by  the 
fact  that  it  said  1853  instead  of  1953.  That  is  an- 
other reason,  and  I  remember  at  the  time  I  called 
that  to  our  attention. 

Q.  You  didn't  remember  that  at  the  time  I  asked 
you  the  questions  in  the  deposition? 

A.     That  is  correct;  I  didn't. 

Mr.  Rothert:  Mr.  CuUinan,  may  I  ask  you,  does 
this  purport  to  be  the  letter  that  Mr.  Miller  re- 
ceived or  that  Mr.  Steiger  received? 

Mr.  Cullinan:  I  don't  know,  Mr.  Rothert.  You 
and  I  sat  down  with  a  lot  of  correspondence  from 
both  parties  and  sorted  it  out  and  had  copies  photo- 
stated of  those  that  w^e  did  not  have,  and  I  don't 
know  whether 

Mr.  Rothert:  And  I  furnished  you  with  a  copy 
of  this  at  the  time  and  I  wrote  you  a  letter  con- 
firming the  fact,  and  you  have  since  obtained  this 
letter;  is  that  true — this  particular  copy  from  Mr. 
Steiger? 

Mr.  Cullinan:  No,  that  letter  we  have.  I  am 
pretty  sure  we  had  that  letter. 

Mr.  Rothert:  Well,  I  will  let  the  letter  speak 
for  [433]  itself. 

Q.     At  the  time  you  talked  to  Mr.  Duniway  on 
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the  matter  of  August  23,  1955,  did  you  remember 
having  received  this  letter  of  April  15th,  Defend- 
ant's Exhibit  H,  prior  to  that  day? 

A.    Yes,  the  letter  of  April  15th  I  received. 

Q.  As  I  understand  it,  you  don't  recall  whether 
the  one  that  you  saw  with  Mr.  Dimiway  had  this 
note A.     Yes. 

Q.  Ed  Steiger.  Dear  Ed,  For  your  informa- 
tion (written  in  pencil). 

A.  No,  I  don't.  I  don't  know  whether  I  saw  a 
copy  of  that  or  that  one. 

Q.  When  you  say  a  copy  of  that,  do  you  mean 
a  copy  of  this  one  with  the  note  to  Ed  Steiger  on 
it  or  a  copy  without  the  note  to  Ed  Steiger  ? 

A.  The  portion  to  Ed  Steiger,  I  don't  remember 
that  last,  whether  that  was  on  the  letter  I  saw. 

Q.  Can  you  produce  a  copy  of  that  letter  that 
you  received  without  the  note  to  Ed  Steiger  on  it? 

A.  That  I  can't  tell  you.  All  the  records  were 
turned  over  a  long  time  ago  in  the  case.  I  don't 
know. 

Q.  Did  you  see  any  copy  of  a  letter  dated  July 
28,  1952,  when  you  reviewed  the  correspondence? 

A.     No,  I  did  not. 

Q.  When  you  went  up  to  Hayward  and  had  the 
meeting  with  [434]  Mr.  Phillips  in  which  the  termi- 
nation took  place,  what  did  you  do  to  arrange  to 
have  Mr.  Phillips  come  to  the  meeting? 

A.  I  asked  Mr.  Steiger  to  call  Mr.  Phillips  and 
tell  him  I  would  like  to  talke  with  him. 

Q.     In  that  meeting  Mr.  Phillips  didn't  refer  to 
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his  letter  of  April  15th,  either,  did  he,  Defendant's 

Exhihit  H? 

A.     Mr.  Phillips  made  no  reference  to  any  letter. 

Mr.  Cullinan:     That  is  1953  in  that  last  question. 

Mr.  Rothert :     I  amend  it  to  1953. 

I  have  no  further  questions. 

Recross-Examination 
By  Mr.  Cullinan : 

Q.  Mr.  Miller,  you  have  gone  through  the  files  of 
the  company  since  the  deposition ;  at  least  you  have 
gone  through  the  correspondence  file  and  the  files 
of  the  company  since  your  deposition,  have  you 
not?  A.     That  is  correct. 

Q.  Have  you  at  any  time  found  the  letter  or  a 
copy  of  the  letter  of  March  15,  1953? 

A.     No,  sir. 

Mr.  Cullinan:     That  is  all. 

Further  Redirect  Examination 
By  Mr.  Rothert: 

Q.  AVe]'o  those  files  that  you  went  through  since 
the  deposition  the  same  ones  you  went  through  be- 
fore the  deposition? 

A.    That  is  correct.  They  are  up  in  the  loft.  [435] 

Q.  At  the  time  of  your  deposition  you  had  not 
reviewed  any  files  from  the  Hayward  office,  had 
you  ?  A.     No,  I  had  not. 

Q.     The  files  that  you  reviewed  when  you  were 


462  Hunt  Foods,  Inc.,  etc.  vs. 

(Testimony  of  Lee  Miller.) 

with  Mr.  Duniway,   did  he  have  them  with  him 

when  you  met  or  did  you  have  them  with  you? 

A.     He  had  them  with  him. 

Q.  Did  he  identify  those  files  as  to  where  they 
had  come  from?  A.    No. 

Q.     Did  he  say  these  were  company  files  he  had? 

A.  He  just  asked  me  to  look  them  over;  he 
didn't  say  where  they  came  from.  | 

Mr.  Rothert:     I  have  no  further  questions. 

Mr.  Cullinan:     No  further  questions.  | 

The  Court:     That  is  all. 

Mr.  Rothert:  That  is  all  of  the  plaintiff's  case, 
your  Honor,  except  for  a  very  small  matter  in  re- 
buttal. 

The  Court :     The  plaintiff  rests,  then  % 

Mr.  Rothert:     ies,  your  Honor. 

Mr.  Cullinan:  At  this  time,  if  your  Honor,  we, 
on  behalf  of  the  defendant,  would  move  for  a  non- 
suit against  the  plaintiff  in  this  action  on  the  fol- 
lowing grounds :  First 

The  Court:  It  is  a  motion  for  dismissal  of  the 
complaint?  [436] 

Mr.  Cullinan:     Yes. 

The  Court :  In  the  Federal  Court  it  is  not  a  non- 
suit. 

Mr.  Cullinan :  There  is  no  proof  in  this  ease  that 
Mr.  Flynn  or  Mr.  Miller  or  whoever  made  the 
alleged  contract  claimed  by  plaintiff  had  any 
authority  in  writing  to  enter  into  a  contract  which 
was  to  last  more  than  one  year,  and  under  the  mle 
set  forth  in  California  Civil   Code   Section  2309, 
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such  an  authority  in  writing  is  necessary  and  must 
be  proved  by  the  plaintiff. 

In  the  case  of  Elkwood  v.  Moore,  decided  by  the 
Ninth  Circuit,  97  Fed.  2d  402,  at  408,  a  case  some- 
what similar  to  this  in  that  a  manager  of  the  com- 
pany had  entered  into  a  contract  which  the  statute 
of  frauds  would  have  required  to  be  in  writing,  the 
court  held  that  there  was  no  proof  by  the  plaintiff 
in  this  case  that  the  manager  had  written  authority 
from  the  officers  of  the  company  to  enter  into  such 
a  contract. 

In  the  case  of  Anderson  v.  Standard  Lumber 
Company,  64  Cal.  App.  4.10 

The  Court:  How  could  the  defendant  raise  that 
point  here?  They  acted,  conducted  relationships  for 
a  considerable  period  of  time. 

Mr.  Cullinan:  But  not  a  relationship  under  a 
contract  which  would  be  for  a  period  of  ten  years, 
five  years  or  any  other  period.  The  only  relation- 
ship they  had  was  they  were  [437]  selling  goods  to 
the  plaintiff. 

The  Court:  You  don't  mean  to  say,  do  you,  that 
when  two  business  men  enter  into  a  contract  that 
they  don't  put  in  writing,  on  one  side  an  officer  of 
the  corporation  can  say  he  has  no  authority  for  the 
company,  but  for  tw^o  years  or  some  substantial 
period  of  time,  the  parties  act  under  the  contract — 
they  act  under  some  contract;  that  thereafter  ])e- 
cause  the  man  didn't  have  authority  in  writing  to 
enter  into  it,  that  the  man  on  the  other  side,  as- 
suming a  breach,  would  not  have  any  right  of  ac- 
tion? 
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Mr.  Cullinan:  Yes,  your  Honor,  because  the 
plaintiff  here  never  dealt  with  an  officer  of  Hunt 
Foods. 

The  officers  of  Hunt  Foods,  we  may  assume,  knew 
that  we  were  selling  to  the  plaintiff,  as  we  were 
selling  to  the  plaintiff  for  resale;  but  as  in  the 
Anderson  v.  Standard  Lumber  case  just  cited,  the 
Court  points  out  that  the  corporation  officers  had 
no  knowledge  of  the  alleged  terms  of  the  contract 
even  though  they  did  know  that  the  plaintiff  had 
been  employed.  In  other  words,  they  say  that  know- 
ing that  they  are  employed,  or,  in  this  case,  knowing 
that  we  are  selling  to  the  plaintiff,  does  not  suggest 
any   knowledge   of   the   alleged   terms,    the   terms 
alleged  by  the  plaintiff  in  this  case.  And  in  that! 
case  they  held  that  there  was  a  failure  of  proof] 
because  the  plaintiff  had  not  established  that  officers 
of  the  company  not  only  knew  that  he  had  been! 
employed  but  knew  the  [438]   alleged  terms.  Ac-l 
cording  to  the  record,  there  is  no  knowledge  by  any] 
officer  of  Hunt  Foods  that  the  plaintiff  was  operat-j 
ing  under  the  contract  that  he  alleged,  which  would] 
be  a  contract  beyond  the  period  required  under  th( 
statute  of  frauds  to  be  acknowledged  in  writing. 

The  Court:  Well,  assuming  that  the  evidence 
does  not  show  that  the  contract  was  entered  intc 
for  a  period  of  a  number  of  years  as  alleged- 
assuming  it  does  not  show  that,  there  is  evidence^ 
however,  that  there  was  a  contract  entered  intc 
which  no  time  was  specified,  according  to  the  testi- 
mony  


Mr.  Cullinan:    Yes. 
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The  Court:  Now,  would  you  say  that  if  the 
parties  acted  under  a  contract  of  that  nature;,  be- 
cause that  isn't  in  writing,  then  in  the  event  of  an 
alleged  breach  there  could  be  no  recourse  and  re- 
covery would  be  debarred  because  there  was  no 
written  authority  from  an  officer  of  the  corpora- 
tion? 

Mr.  Cullinan:  Yes,  your  Honor;  if  the  contract 
was  going  to  last  for  more  than  a  year,  the  author- 
ity of  the  man  who  made  the  contract  for  Hunt's 
had  to  be  in  writing.  Now,  they  may  have  had  a 
contract  to  buy  and  sell,  which  they  did.  If  that 
contract  had  lasted  for  a  year,  that  still  doesn't  pre- 
vent the  defendant  from  requiring  the  [439]  plain- 
tiff to  show^  that  if  he  wants  to  claim  that  that  con- 
tract was  to  last  for  more  than  a  year — for  in- 
stance, in  Seymour  v.  Oldrich,  the  principals  there 
ratified  and  affirmed  the  oral  contract  of  employ- 
ment, but  did  so  in  ignorance  of  any  alleged  ten- 
year  duration  provision,  their  understanding  bcung 
it  was  a  contract  from  month  to  month.  And  they 
licld  that  since  there  was  no  written  authority  to 
enter  into  the  contract,  the  plaintiff  \vas  claiming, 
tlu^  plaintiff  was  therefore  barred  from  recovery. 

The  Court:  I  don't  see  that  that  Seymour  v. 
Oldrich  applies,  except  on  the  basis  of  the  general 
principle  for  which  the  case  is  so  often  quoted,  that 
it  has  any  particular  relationship  to  the  facts  of 
this  ease.  We  are  now  looking  at  it  only  from  the 
point  of  view  of  the  motion  to  dismiss  from  tlie 
plaintiff's  evidence. 

Mr.  Cullinan:    Yes,  your  Honor. 
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The  Court :  Taking  the  evidence  even  most  favor- 
able to  the  defendant,  it  would  appear  at  this  point 
that  there  was  an  arrangement  made  for  which  no 
time  was  specified  but  which  continued  apparently 
for  over  a  year. 

Mr.  Cullinan :  Yes.  So  they  had  an  arrangement 
for  a  period  December,  '51,  to  April,  '53.  That  is 
all  the  evidence  shows  at  this  point.  They  had  an 
arrangement  that  lasted  that  long.  But  there  is  no 
authority. 

The  Court :  Suppose  the  plaintiff  overpaid  [440]j 
the  defendant  during  the  second  year  of  the  opera-j 
tion  and  he  had  some  money  coming  from  the  de-j 
fendant;  he  wouldn't  have  a  cause  of  action 

Mr.  Cullinan:     He  would  have  a  common  countj 

The  Court:  he  wouldn't  have  a  cause  of  ac- 
tion because  the  terms  of  the  contract  were  nol 
approved  or  authorized,  or  the  man  who  made  th( 
deal  was  not  authorized  in  writing  to  make  it  b;j 
an  officer  of  the  corporation? 

Mr.  Cullinan:  "Well,  he  would  have  a  commoi 
count  claim  against  the  company. 

The  Court:  Well,  he  would  have  a  cause  of  ac- 
tion. 

Mr.  Cullinan:     Yes,  but  not  on  a  contract. 

The  Court:  Well,  have  you  some  evidence  to 
present  in  the  case?  You  said  something  about  hav- 
ing one  witness. 

Mr.  Cullinan :  Yes,  I  have  some  witnesses.  I  had 
further  grounds  on  the  motion  for  dismissal.  Maybe 
I  just  could  state  them 

The  Court :    This  case  has  been  dragging,  gentle- 
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men,  and  there  has  been  a  lot  of  repetition.  I  don't 
want  to  be  critical  ac^ain,  but  1  have  listened  very 
patiently  to  many,  many  rey)etitious  examinations, 
and  I  want  to  get  through  with  it. 

Any  legal  point  that  you  want  to  make,  you  can 
make  at  the  conclusion  of  the  evidence.  Let's  get 
whatever  evidence  you  have,  and  you  may  make 
your  motion  at  the  end  of  the  [441]  case  with  the 
same  force  and  effect  as  if  you  made  it  now,  and 
if  there  isn't  a  legal  ground  for  recovery,  it  would 
be  just  as  good  when  all  the  evidence  is  in  as  it  is 
now.  I  would  like  you  to  get  this  case  concluded,  so 
far  as  the  evidence  is  concerned,  and  then  I  will  be 
very  glad  to  hear  whatever  legal  points  you  have  to 
make  in  support  of  any  motion  you  wish  to  make. 

Mr.  Cullinan:  It  is  your  Honor's  desire,  then, 
that  I  not  even  state  the  additional  grounds  ? 

The  Court :  I  am  not  wanting  to  cut  you  off.  All 
I  am  indicating  is  that  whatever  motion  you  want 
to  make,  the  Court  will  reserve  the  right  for  you 
to  make  it  on  any  grovmds  that  you  want  to  make  it. 

Mr.  Cullinan:  All  right,  your  Honor.  Thank 
you. 

Mr.  Rothert:  I  will  reserve  any  answer  to  his 
argument  that  he  has  made  up  to  this  time  until  a 
later  time,  your  Honor. 

Mr.  Cullinan:     Mr.  Church. 
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JOHN  L.  CHURCH 

called  as  a  witness  on  behalf  of  the   defendant; 
sworn. 

The  Clerk:  Will  you  please  state  your  name  to 
the  Court? 

The  Witness :     John  L.  Church. 

Direct  Examination 
By  Mr.  Cullinan : 

Q.  Mr.  Church,  would  you  state  your  [442]  po- 
sition with  Hunt  Foods'? 

A.     I  am  the  general  credit  manager. 

Q.  Were  you  the  general  credit  manager  since 
the  year  1951  ?  A.     That  is  correct. 

Q.  And  are  you  familiar  with  the  record  of  ac- 
counts of  sales  to  and  payments  by  Wellington  Phil- 
lips Company?  A.     I  am. 

Q.     Those  records  are  under  your  control  ? 

A.    Yes. 

Q.     When  did  you  first  meet  Mr.  Phillips  ? 

A.  It  was  in  the  summer  of  1951;  I  believe  it 
was  July. 

Q.     Did  that  meeting  last  very  long? 

A.     No,  it  was  a  rather  short  meeting. 

Q.  Was  there  any  business  discussed  at  that 
meeting?  A.     There  was. 

Q.     What  was  discussed  at  that  meeting? 

A.  Well,  Mr.  Reid  introduced  me  to  Mr.  Phil- 
lips and  stated  that  Mr.  Phillips  wanted  to  purchase 
Hunt  products,  to  be  a  wholesale  distributor  to  the 
commissary  as  well  as  on  his  own  account,   and 
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would  I  L'ivc  him  a  line  of  credit.  I  told  Mr.  Hcid 
and  Mr.  Phillips  I  had  no  credit  file  on  him;  that 
I  would  build  my  file  up;  in  the  meantime  he  was 
to  submit  a  credit  application  and  figures. 

Q.  And  that  was  what  was  discussed  at  that 
meeting  ? 

A.     That  was  the  sum  and  substance.  [443] 

Q.     When  did  you  next  meet  with  Mr.  Phillips  1 

A.  I  think  approximately  three  or  four  weeks 
later. 

Q.     Would  that  be  in  September  of  '51? 

A.    Yes. 
W       Q.     So  in   September,   1951,  you  met  with  Mr. 
Phillips  and  that  was  down  at  Fullerton,  was  it 
not?  A.     Both  meetings  were  at  Fullerton. 

Q.  Will  you  tell  us  wdiat  was  said  at  that 
meeting  ? 

A.  Well,  I  think  at  that  time  Mr.  Phillips  had 
submitted  his  first  order;  I  had  started  my  credit 
file 

The  Court:     You  w^ere  just  asked  to  state  the 
conversation, 
k      A.    At  that  time  he  had  not  yet  submitted  the 
ft  figures  that  he  send  them  to  me.  It  was  a  very  brief 
Bineeting.  [444] 

Q.  (By  Mr.  Cullinan)  :  Now,  did  you  discuss — 
did  you  have  a  discussion  about  terms  of  payment 
at  that  meeting? 

A.  Yes,  there  w-as.  Mr.  Phillips  explained  that 
in  dealing  with  the  commissaries  he  would  prob- 
ably need  a  line  of  credit  bigger  than  his  capital 
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would  justify,  and  would  I  go  along.  I  said  our 

terms  were  two  per  cent  ten  days,  and  that's  all  the 

terms  I  could  give  him ;  he  had  to  pay  within  those 

terms. 

Q.     What  did  Mr.  Phillips  say? 

A.  Nothing  particular  I  can  remember  other 
than  he  acquiesced  to  them. 

Q.     Other  than  what  ? 

A.     Other  than  to  agree  to  them. 

Q.     What  were  your  terms  again  to  him? 

A.     Two  per  cent  ten  days. 

Mr.  Rothert:  Objected  to  as  asked  and  an- 
swered. 

Q.  (By  Mr.  Cullinan) :  Was  there  any  discus- 
sion as  to  any  extended  time  of  payment  at  that 
meeting  ? 

A.  Well,  in  connection  with  the  request  for 
terms,  Mr.  Phillips  stated  he  was  doing  business 
with  firms  in  the  San  Francisco  area,  Kingan  was 
mentioned  as  one  of  them — where  he  sold,  for  their 
account,  and  he  paid  them  when  he  got  paid.  I  told 
him  I  couldn't  accept  any  such  arrangement. 

Q.  Was  there  any  discussion  about  a  line  of 
credit  to  him  at  that  meeting?  [445] 

A.  Only  generally.  Mr.  Phillips  was  asking  for 
a  line  of  credit  commensurate  with  the  business  he 
could  do,  and  I  told  him  that  I  could  not  agree  to 
that  until  I  had  sufficient  figures  to  justify  such 
credit. 

Q.  Did  you  discuss  with  him  any  limit  of  credit 
at  that  time  ?  A.     No,  I  did  not. 
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Q.     Let  me  hand  you 

Mr.  Rothert:  May  I  see  it,  please?  (Passing 
papers.) 

Q.  (By  Mr.  Cullinan)  :  I  hand  you  a  six-page 
document  entitled,  "Accounts  Receivable,"  in  the 
name  of  Wellington  Phillips,  and  ask  you  what 
that  document  is? 

A.  These  are  the  original  ledger  cards  of  Well- 
ington Phillips  Company  as  taken  from  our  ac- 
counts receivable  files. 

Q.  It  covers  the  whole  period  that  Wellington 
Phillips  was  handling  the  Hunt  products'? 

A.  Yes.  It  covers  any  dealings  which  we  have 
had  with  Wellingion  Phillips. 

Mr.  Cullinan:  We  would  like  to  introduce  this 
in  evidence  as  our  next  in  order,  and  ask  the  right 
to  substitute  a  photostatic  copy  of  the  original.  No 
objection  ? 

Mr.  Rothert:  I  assume  they  were  prepared 
under  his  supervision  and  direction. 

Mr.  Cullinan:     Yes.  [446] 

Q.  These  were  prepared  under  your  supervision 
and  direction  and  under  your  control,  are  they  not, 
these  accounts  receivable? 

A.  These  accounts  receivable  were  and  the  pho- 
tostat was. 

Mr.  Cullinan:  We  will  offer  the  photostat  in 
evidence  as  our  next  exhibit. 

The  Clerk:  Defendant's  Exhibit  AN,  intro- 
duced and  filed  into  evidence. 
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(Whereupon  Account  Receivable  referred  to 
was  received  in  evidence  and  marked  Defend- 
ant's Exhibit  AN.) 

Q.  (By  Mr.  Cullinan)  :  Calling  your  attention 
to  Exhibit  AN,  the  upper  righthand  corner,  is  the 
date  9/51.  Was  this  opened  up  at  the  time  of  the 
meeting  with  Mr.  Phillips'? 

A.  No,  this  was  opened  up  at  the  time  of  the 
first  entry  Avhich  is  dated,  I  think,  September 

Q.     28? 

A.  28,  and  is  reference  to  our  credit  file  which 
was  opened  up  September  1. 

Q.  Now,  the  word  ''limit  $5,000"  in  the  upper 
righthand  corner,  w^hen  was  that  figure  inserted?     | 

A.  That  figure  was  inserted  some  time  in  No- 
vember when  this  first  sale  to  the  commissary  went 
into  effect.  ^ 

Q.     Was  there  any  discussion I 

A.     November,  1951.  [447]  ' 

Q.  Was  there  any  discussion  between  you  and 
Mr.  Phillips  with  respect  to  that  figure  of  5,000? 

A.  Well,  I  have  no  definite  recollection  of  a 
$5,000  figure.  My  recollection  of  my  discussion  with 
Mr.  Phillips  were  along  a  general  line,  that  I 
would  have 

The  Court:  That's  not  an  answer  to  the  ques- 
tion. 

Q.  (By  Mr.  Cullinan)  :  Was  there  any  discus- 
sion about  a  $5,000  figure? 

A.     I  have  no  recollection,  with  Mr.  Phillips. 
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Q.  Now,  have  you  prepared  from  this  accounts 
receivable  a  summary  of  th(^  totals  of  the  debts  and 
the  credits  for  the  calendar  years  covered  by  this 
accounts  receivable?  A.     I  have. 

Q.  I  hand  you  a  document  and  ask  you  if  that  is 
a  summary  of  the  debits  and  credits  on  this  account 
taken  from  the  accounts  receivable,  Exhibit  AN,  for 
the  calendar  years  involved  in  the  accounts  receiv- 
able'? A.     It  is. 

Mr.  Cullinan:  I  would  like  to  introduce  this  in 
evidence  as  our  next  exhibit,  as  a  summary. 

The  Clerk:  Defendant's  Exhibit  AO  introduced 
and  filed  into  evidence. 

(Whereupon  summary  referred  to  was  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  AO.) 

Q.  (By  Mr.  Cullinan)  :  Now,  Mr.  Church,  this 
exhibit  just  [448]  introduced  has  the  debits  and  the 
credits  for  the  years  '51,  '52,  '53,  and  '54,  '54  bein.^- 
only  on  the  credit  side.  Then  there  is  a  summary  at 
the  bottom  entitled  *' Actual  Debits  and  Actual 
Credits."  Now,  calling  your  attention  to  the  debit 
side  in  the  year  1951,  $22,114.74,  that  includes,  does 
it  not,  the  computation  includes  two  prebills  dated 
October  16,  1951  ?  A.     That  is  correct. 

Q.  One  in  the  sum  of  $9,490  and  one  in  the  sum 
of  $3,112.50.  A.    Yes,  sir. 

P    Q.     Now,  what  were  those  prebills? 

The  Court :     What  are  we  going  to  take  uj)  mat- 
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ters  of  this  kind  for?  Obviously  there  were  some 

items  that  were  either  duplications  or  some 

The  Witness:     They  were  payable 

The  Court:  and  they  don't  represent  the  ac- 
tual debit  or  credit  amounts.  I  don't  want  to  go  into 
all  this,  gentlemen;  it  has  no  bearing  on  the  case 
of  any  material  nature. 

Mr.  Cullinan:  I  wanted  to  establish  how  we  ar- 
rived at  the  actual  debits  and  credits. 

The  Court:  Apparently  there  is  no  dispute  as 
to  the  amounts.  Nobody  has  made  any  contention 
this  is  not  a  correct  statement  of  the  account. 

Q.  (By  Mr.  Cullinan) :  Mr.  Church,  I  hand 
you  a  yellow,  a  [449]  series  of  yellow  pages  en- 
titled, ''Wellington  Phillips  Company,"  and  ask 
you  if  that  is  a  summary  prepared  from  the  records 
under  your  control  of  invoices  by  date,  by  number, 
the  amount,  and  the  date  that  those  invoices  were 
paid.  A.     That  is  correct. 

Q.     And  that  was  prejDared  under  your  direction  ? 

A.  That  was  prepared  under  my  direction  and  at 
my  request. 

Q.     And  that  is  a  correct  summary? 

A.     It  is  a  correct  summary. 

Q.     Now,  calling  your  attention 

Mr.  Rothert :    Just  a  moment.  Let  me  see  it. 

The  Court:  Can't  we  shorten  this  matter,  gentle- 
men? This  case  is  now  getting  to  a  point  where  I 
just  don't  see  any  point  to  it.  What  interest  is  it  to 
the  Court  to  have  summaries  of  the  information  ? 

Mr.   Cullinan:     The  purpose  of  this  document, 
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which  I  prof)osed,  about  to  propose  as  an  exhibit, 
it  sliows  when  invoices  were  paid,  what  dates,  and 
it  shows  at  the  start  he  paid  right  ten  days  after 
being  invoiced,  and  then  in  January  of  1953  he 
started  to  pay  much  later  than  ten  days,  until  we 
get  down  towards  the  termination  where  he  is  three 
and  four  months  behind  in  his  payments.  Now,  the 
accounts  receivable  have — you  can't  translate  the 
invoice  billing  and  the  payments — you  can't  relate 
them  without  a  summary  that  shows  that  an  invoice 
dated  December  of  1952  was  paid  [450]  on  April 
of  1958.  This  summary  selects  the  invoices  by  date 
of  billing  and  the  payment,  show^s  what  date  each 
invoice  was  paid,  and  through  that  we  are  able  to 
show,  then,  they  started  out  on  a  ten-day  basis, 
started  to  make  it  fifteen  and  twenty 

The  Court:  I  don't  think  there  is  any  dispute 
about  the  fact  that  was  the  story  of  the  account. 

Mr.  Rothert:  We  will  agree  that  is  the  general 
trend.  I  don't  think  we  can  agree  with  the  exact 
accuracy,  but  I  don't  think  the  differences  are  im- 
portant. 

Mr.  Cullinan:  The  intent  of  the  plaintiff  in 
starting  his  payments  right  ten  days  after  billing, 
and  then  later  gradually — and  this  shows  how  the 
material  started  to  expand,  until  we  get  to — at  the 
time  of  termination  and  just  before,  until  he  was 
three  and  four  months  behind. 

The  Court:  Well,  there  is  no  question  about 
that.  The  evidence  already  shows  that.  Of  course, 
coincidentally  his  business  was  increasing. 
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Mr.  Cullinan:     May  we  introduce  this? 

The  Court:     All  right. 

Mr.  Cullinan :  Offer  this  in  evidence  as  our  sum- 
mary. 

Mr.  Rothert:  Are  they  records  from  which  they 
were  taken  here? 

Mr.  Cullinan:    Yes,  that's  this  (indicating). 

Mr.  Rothert:  I  mean,  that's  a  summary  of  a 
previous  [451]  exhibit? 

Mr.  Cullinan:     Yes,  it  ties  the  dates  of 

The  Court:  Ties  the  dates  of  payment  and  bill- 
ing in  with  the  invoice  record.  That's  what  you're 
putting  in,  isn't  it,  counsel? 

Mr.  Cullinan:     Yes,  your  Honor. 

The  Court:     All  right.  Exhibit  AP,  is  it? 

The  Clerk:  Yes,  sir.  Defendant's  Exhibit  AP 
introduced  and  filed  into  evidence. 

(Whereupon,  summary  referred  to  was  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  AP.) 

Q.  (By  Mr.  Cullinan) :  Did  you  ever  have  any 
conversation  with  Mr.  Phillips  subsequent  to  the 
one,  the  last  conversation  that  you  testified  to  ? 

Mr.  Rothert:     In  September,  '51? 

Mr.  Cullinan:     September,  '51. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Phillips  about  changing  terms  of  payment? 

A.  It  is  possible  in  that  period  that  I  did  have 
some  discussions  with  him.  He  may  have  come  into 
the  office  and  made  some 
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Tlie  Court:  You  will  have  to  answer  the  ques- 
tion, did  you  or  didn't  you. 

The  Witness:  To  the  best  of  my  recollection,  I 
did  not,  your  Honor.  [452] 

Mr.  Cullinan:  Your  Honor,  I  know  that  you 
want  to  shorten  this  up  and  there  are  a  lot  of  letters 
in  evidence  written  by  Mr.  Church  to  Mr.  Phillif)S 
and  back  and  forth,  talking  about  the  status  of  his 
account.  I  had  proposed  to  go  into  some  of  those 
letters;  I  think  your  Honor  feels  the  letters  speak 
for  themselves. 

The  Court:  I  am  inclined  to  think  so.  I  read 
them  as  they  came  in  and  I  think  I  have  a  pretty 
good  idea  of  the  relationsliip  between  the  parties. 
I  don't  see  there  is  any  particular  dispute  with 
reference  to  the  status  of  the  account.  It  is  as  it 
was. 

I  think  you  can  take  it  that  whatever  finding  the 
Court  would  have  to  make  in  that  regard  would  be 
in  accordance  with  the  actual  record  facts  as  shown 
in  the  record  and  in  the  letters.  If  you  have  some 
particular  thing  that  you  feel  you  want  to  present, 
don't  hesitate  to  do  so.  Again,  I  don't  want  to  fore- 
close you,  but  I  don't  see  any  particular  significance 
in  this  controversy  to  that  fact.  I  don't  see  any 
necessity  for  any  evidentiary  matter  being  pre- 
s(^nted  concerning  it,  because  it  does  appear  from 
the  record  that  as  time  went  on  the  plaintiff,  his 
credit-debit  balance  w-as  built  up  and  got  bigger, 
although  it  remained,  according  to  the  record  here, 
fairl}^  static  over  a  period  of  time  as  to  the  amounts. 
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I  notice  it  stayed  around  between  18  and  22  or  23 
thousand  dollars  except  for  one  period  [453]  when 
it  went  up  to  $27,000.  That  went  on  over  a  period 
of  time  and  that  the  payments  of  the  actual  in- 
voices were  made  sometimes  several  months  after 
the  invoices  w^ere  rendered,  and  that  that  was  the 
condition  of  the  account  at  the  time  of  the  so-called 
termination. 

Now^,  I  don't  know  what  you  can  add  to  it  by  any 
further  testimony  in  that  regard.  That's  what  it  is. 

Q.  (By  Mr.  Cullinan)  :  Mr.  Church,  did  you  at 
any  time  ever  tell  Mr.  Phillips  that  he  could  pay 
when  able  ?  A.     I  never  did. 

The  Court:     I  didn't  hear  that. 

Q.  (By  Mr.  Cullinan) :  Did  you  at  any  time 
tell  Mr.  Phillips  that  he  could  pay  Hunt  Foods  for 
merchandise  sold  to  him  when  able? 

A.     Never  did. 

Q.  Now,  it  is  admitted  that  certain  trade  accept- 
ances were  issued  and  without  further,  if  counsel 
has  no  objection — we  would  like  to  introduce  the 
originals  of  the  trade  acceptances. 

Mr.  Rothert:     No  objection. 

The  Court:     All  right. 

The  Clerk:  Defendant's  Exhibit  AQ  introduced 
and  filed  into  evidence. 

(Whereupon,  trade  acceptances  were  received 
in  evidence  and  marked  Defendant's  Ex- 
hibit AQ.)  [454] 

The  Court:     Three,  aren't  there? 
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Mr.  CuUinan :     There  are  three. 

The  Clerk:     Three,  sir. 

Q.  (By  Mr.  Ciillinan)  :  Now,  Mr.  Church,  prior 
— just  prior  to  the  signing  of  these  trade  accept- 
ances did  you  have  a  conversation  with  Mr.  Phil- 
lips about  the  execution  of  the  trade  acceptances? 

A.     I  did. 

Q.  Well,  how  long  prior  to  the  signing  of  this 
trad(^  acceptance  did  you  have  a  conversation  with 
Mr.  Phillips  about  a  plan  to  sign  the  trade  accept- 
ances ? 

A.  Well,  immediately  after  the  time  I  received 
notice  of  the  termination  of  this  arrangement,  I 
started  collection  procedure. 

Q.  Let  me  clarify  that.  The  trade  acceptances 
are  dated  July  8,  1953?  A.     That's  right. 

Q.  Was  there  any  discussion  just  prior  to  July 
8,  1953,  when  these  were  signed,  with  Mr.  Phillips  ? 

A.     There  was. 

Q.     How  long  before  that? 

A.  I  believe  the  earliest  date  I  talked  to  Mr. 
Phillips  was  about  in  May,  1953,  about  the  payment 
of  his  account,  how  he  wanted  to  pay  it. 

Mr.  Cullinan:  Could  we  have  a  short  recess  at 
this  time?  [455] 

(Recess.) 

Q.  (By  Mr.  Cullinan)  :  Mr.  Church,  did  you 
ever  have  a  conversation  with  Mr.  Phillips  in  which 
he  referred  to  a  contract  with  Hunt  Foods  ? 

A.     I  did. 
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Q.     When  was  that  conversation? 

A.  That,  I  believe,  was  in  the  first  part  of  1954, 
probably  February  or  March.  He  had  come  down 
to  my  office  to  discuss  further  payments  on  the  trade 
acceptances. 

Q.     The  trade  acceptances  were  then 

A.  They  had  been  signed  and  he  had  been  pay- 
ing on  account.  | 

Q.  Yes.  What  was  said  by  Mr.  Phillips  and  by 
you  at  this  time  ? 

A.  Mr.  Phillips  was  present,  Mr.  Conrad,  my  as- 
sistant, and  myself.  Wellington  said  that  he  wanted 
to  get  out  accounts  paid  up  and  that  when  he  had 
gotten  it  paid  up  he  intended  to  file  a  suit  for  dam- 
ages against  Hunt.  I  said,  ''What  are  you  talking 
about?"  ''Well,"  he  said,  "I  have  a  contract  with 
Hunt  and  that  has  been  breached  and  I  have  a  dam- 
age action  against  you.  I  don't  want  to  let  that 
stand  in  the  way  of  my  payments;  I  want  to  get 
cleaned  up  first." 

My  answer  to  that  was,  "I  don't  believe  you  have 
any  contract.  I  have  lived  with  this  deal  from  start 
to  finish,  and  I  know  of  no  such  arrangement.  But 
if  you  have  such  a  contract,  you  send  me  a  copy  of 
it,  tell  me  what  you  got  in  [456]  mind  and  I  will 
take  it  up  with  my  people.  By  the  way,  you  are  not 
referring  to  that  letter  which  Glenn  sent  out  an- 
nouncing your  appointment  as  a  jobber?"  He  said, 
"No,  I  am  not  referring  to  that  letter.  I  have  a  let- 
ter of  agreement  appointing  me  as  exclusive  dis- 
tributor with  no  cancelation  privilege. ' ' 
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I  said,  "If  you  have  such  a  letter,  submit  it.  If 
you  don't,  I  don't  want  to  hear  any  more  about  any 
negotiation  or  payment  of  this  matter." 

Q.  Did  you  have  any  prior  conversation  with 
Mr.  Phillips  in  which  the  subject  of  a  contract  was 
mentioned  % 

A.  At  no  time  in  my  prior  discussion  with  Mr. 
Phillips  was  the  subject  of  contract  mentioned. 

Q.  You  had  many  discussions  with  him  between 
December,  1951,  and  April  of  1953?  A.     I  did. 

Q.  You  had  many  discussions  between  April  of 
1953  and  March  of  1954?  A.     Quite  a  few. 

Q.  Your  discussions,  apart  from  the  letters 
which  are  in  evidence,  did  you  have  any  telephone 
conversations  with  Mr.  Phillips  relative  to  this 
status  of  his  account  between  April  of  '53  and  this 
March  of  '54  date?  A.     I  did. 

Q.  And  in  any  of  those  conversations  was  the 
subject  of  a  [457]  contract  at  all  discussed?  This 
is  between  April,  '53,  and  March  of  '54. 

A.  Not  after  his  attorney  wrote  that  letter  mak- 
ing a  demand  on  us. 

Q.  The  conversations,  the  telephone  conversa- 
tions between  April  of  '53,  and  March  of  '54,  were 
relevant  to  the  status  of  his  account? 

A.     Status  of  his  account,  that  is  correct. 

Q.  It  has  been  testified  that  initially  you  had  this 
1950  partnership  return,  initially  when  you  were 
arranging  with  Mr.  Phillips  and  were  making  ar- 
rangements already  discussed  about  in  September, 
*51,  you  had  his  1950  income  tax  return? 
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A.     Yes,  he  gave  us  that. 

Q.  After  that  date  did  you  ask  for  further 
financial  statements'? 

A.  At  regular  intervals  we  were  asking  him  for 
late  financial  figures. 

Q.  And  when  did  you  get  the  next  financial 
statement  from  Mr.  Phillips'? 

A.     Well,  the  1951  figures 

Q.  To  refresh  your  recollection,  so  we  will  get 
it  exact,  I  show  you  a  document,  partnership  in- 
come return,  1951,  Wellington  Phillips,  with  a  re- 
ceipt stamped,  received  May  15,  1952. 

A.  That  is  the  date  we  received  it  in  my  depart- 
ment. [458] 

Q.  And  between  September  of  '51  and  May  of 
'52  you  had  not  received  any  other  financial  state- 
ments from  Mr.  Phillips'?  A.     I  did  not. 

Q.  Did  you,  after  May  15,  1952,  receive  any 
financial  statements  from  Mr.  Phillips'? 

A.  He  gave  me  some  figures,  I  believe,  in  the 
first  part  of  '53. 

Q.    Would  that  be  his  '52  income  tax  return  *? 

A.     Tt  was  his  '52  income  tax  return. 

(Colloquy  between  counsel  inaudible  to  the 
reporter.) 

Q.  (By  Mr.  Cullinan)  :  I  show  you  the  partner- 
ship return  of  income  for  the  year  1952  from  Mr. 
Phillips.  Counsel  has  handed  me,  pinned  together, 
two  documents;  one  is  entitled  "Return,"  and  the 
other  is  entitled  "Amended  Return."  Showing  you 
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the  one  tliat  is  not  entitled  "Amended  Return,"  I 
ask  yon  if  that  is  what  you  received,  was  a  copy 
of  this  document. 

A.  T  don't  recall  whether — what  I  had  was  in 
I)encil  figures  like  this. 

Q.     Look  at  the  total. 

A.     It  showed  a  net  income  of  $5,000. 

The  Court :  Do  you  want  to  introduce  some  doc- 
ument in  evidence  ? 

Mr.  Cullinan:  I  just  want  to  ask  him,  without 
introducing  the  document,  what  the  total  income 
showed  on  that  [459]  partnership  return  was. 

The  Court :     Well,  state  what  it  was. 

The  Witness :     It  was  $5,000 

The  Court:     If  there  is  no  objection. 

Mr.  Rothert:  No  objection.  I  think  the  account- 
ant himself  said  that  an  amended  return  wasn't 
made  until  some  time 

The  Witness:  I  never  received  a  copy  of  the 
amended  return 

The  Court :     Never  mind. 

Mr.  Rothert:     So  he  couldn't  have 


The    Court:     Have   you   got   an   amount    there, 
counsel  % 

Mr.  Cullinan:     $5,239.27. 
Q.     Mr.  Church,  between  that  receipt  of  that  income 
tax  return  and  the  receipt  in  May  of  1952  of  the 
'51  income  tax  return,  did  you  have  any  financial 
statements  from  Mr.  Phillips? 

A.     It  seems  to  me  I  received  a  balance  sheet. 
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some  figures  from  them;  what  the  date  is  I  don't 

recall. 

Q.  You  don't  recall  whether  it  was  between  May 
of  '52  and  the  receipt  of  this  '52  income  tax  return  ? 

A.     No,  that  was  prior  to  May,  '52. 

Q.  Prior  to  '52.  Now,  based  upon  the  informa- 
tion, the  financial  information  with  respect  to  Mr. 
Phillips,  that  was  in  your  possession  during  the 
time  of  his  purchase  and  [460]  sale  of  Hunt  prod- 
ucts, what  is  the  limit  of  credit  that  you  would 
allow  him? 

Mr.  Rothert:  I  will  object  on  the  ground  it  is 
self-serving,  calls  for  the  opinion  and  conclusion  of 
the  witness. 

The  Court:  I  will  sustain  the  objection,  what 
he  would  do.  I  don't  see  that  that  is  of  any  impor- 
tance. What  was  done  was  the  only  factual  matter 
involved.  [461] 

Q.  (By  Mr.  Cullinan) :  Exhibit  C,  a  letter 
dated  April  22,  1952,  from  Mr.  Phillips  to  you, 
refers  to  the  formation  of  a  corporation  by  Mr. 
Phillips.  Prior  to  that  time  had  you  been  consulted 
by  Mr.  Phillips  with  respect  to  any  plan  to  form  a 
corporation  *? 

Mr.  Rothert :  Objected  to  as  incompetent,  irrele- 
vant and  immaterial 

The  Court:  I  am  inclined  to  think  so.  I  don't 
know  what  that  has  to  do  with  it. 

Mr.  Rothert:  The  partnership  did  it  all  the 
time;  they  had  a  corporation,  but 
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The  Court:  The  corporation  didn't  have  any 
part  in  this. 

Mr.  Cullinan:  Well,  it  appears  on  this,  your 
Honor  please 

The  Court:  Unless  you  claim  that  it  did,  of 
course,  you  can  bring  it  out.  If  it  didn't,  what  is 
the  good  of  wasting  time  about  it? 

Mr.  Cullinan:  What  I  wanted  to  show  is  this, 
that  under  the  plaintiff's  intcJrpretation  of  his  ar- 
rangement he  could  dissolve  his  partnership,  form 
a  corporation  without  even  talking  with  Hunt 
Foods.  In  other  words,  he  could  terminate  the  ar- 
rangement with  us  any  time  he  felt  like  it. 

The  Court:  I  don't  see  the  materiality  of  that, 
Avhat  he  though  he  could  do.  It's  something  that 
wasn't  done. 

Mr.  Rothert:  We  made  no  such  contention,  your 
Honor.  [462] 

Mr.  Cullinan:     No  further  questions. 

Cross-Examination 
By  Mr.  Rothert: 

Q.  Mr.  Church,  I  will  show  you  a  Hunt's  Food 
invoice,  No.  41430  to  Wellington  Phillips  in  the 
amount  of  $140.25. 

Mr.  Cullinan:  What  is  the  number  of  that  in- 
voice ? 

Mr.  Rothert:     41430. 

Q.  It  has  a  payment  stamp — paid  stamp  on  it. 
Is  that  a  paid  stamp  used  in  your  office? 
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A.  It  is  not.  It  is  somebody  else's  paid  stamp. 
We  do  not  stamp  invoices  and  mark  them  paid  and 
send  them  back. 

Q.     That  must  be  Mr.  Phillips'  paid  stamp. 

A.     Paid  stamp,  and  they  paid  him. 

Q.  I  see.  When  the  Nut  Tree,  for  instance,  paid 
here 

A.  Yes,  it  is — evidently  this  invoice  was  re- 
turned by  the  custonier  to  Mr.  Phillips  and  marked 
paid  for  his  records,  and  it  does  not  have  any  rela- 
tionship to  his  payment  date  and  our  payment  date. 

Q.     The  same  thing  would  be  true  of  these  others  ? 

A.  Yes,  those  are  similar  stamps,  you  will 
notice. 

Q.  Yes.  Well,  showing  you  that  same  invoice, 
what  would  be  the  invoice  date  on  that  % 

A.  You  mean  the  date  we  transmitted  it  to  Mr. 
Phillips'? 

Q.  Yes,  the  date  when  it  became  an  invoice  and 
started  time  rimning  for  payment?  [463] 

A.     I  would  say  October  21. 

Q.     31?  A.     October  31,  1951. 

Q.     That  is  the  date  you  sent  them  out? 

A.  Yes,  and  his  ten  days  would  run  from  that 
date. 

Q.     This  one  says  "Net  ten  days". 

A.     Yes,  there  is  no  cash  discount  on  that  invoice. 

Q.  Nearly  all  of  your  invoices  to  Phillips  would 
show  two  per  cent  ten  days,  wouldn't  it? 

A.     I  would  assume  that  would  be  correct,  Mr. 
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Rothert,  because  he  was  entitled  to  a  cash  discount 

under  this  arrangement. 

Q.     Now,  later  on 

The  Court:  I  don't  quite  understand  that.  I 
don't  know  whether  it  is  of  any  importance  in  the 
case  or  not,  but  what  benefit  is  it  to  anybody  that 
buys  merchandise  if  he  has  to  pay  it  in  any  event  in 
ten  days,  why,  then,  your  purchase  price — your 
statement  as  to  a  discount  is  meaningless,  isn't  it? 
You  might  just  as  well  say,  instead  of  billing  a  man 
for  $100,  you  bill  him  for  $90  payable  in  ten  days. 

The  Witness:  Well,  he  doesn't  have  any  period 
after  the  ten  days,  your  Honor,  in  which  his  ac- 
count is  not  delinquent.  That  is  the  only  meaning  of 
it.  It  is  a  term  generally  used  only  in  the  canning 
industry. 

The  Court:  Well,  I  used  to  have  a  little  experi- 
ence in  business  many  years  ago,  and  I  am  just 
wondering  about  it.  [464]  There  is  no  virtue  to  that 
sort  of  thing,  it  doesn't  have  any  meaning. 

The  Witness:  The  real  intention  is  he  has  ten 
days.  If  he  pays  it  in  ten  days,  all  right,  but  we  can 
go  after  him  on  the  eleventh  day  as  a  delinquent  ac- 
count. He  doesn't  have  30  days 

The  Court:  Well,  you  might  as  well  bill  him  for 
$90  instead  of  $100. 

The  Witness:     Well 

The  Court :     Due  and  payable  in  ten  days. 

The  Witness:  Well,  if  he  didn't  pay  it  he  would 
still  get  the  lesser  amount  under  the  net  billing  ar- 
rangement. 
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Q.  (By  Mr.  Rothert)  :  How  long  a  period  of 
time  is  there 

The  Court :  He  has  to  pay  it  in  the  ten  days  to 
get  the  discount. 

The  Witness:     That's  correct. 

The  Court:  If  they  don't  pay  it  in  ten  days, 
what  is  the  status  of  the  account? 

The  Witness:     It  is  delinquent. 

The  Court:  You  mean  you  are  going  to  charge 
him  interest? 

The  Witness:  No,  we  don't  charge  interest,  but 
we  proceed  to  go  after  him  for  collection.  But  if  he 
had  30  days  net,  we  wouldn't  start  our  collection 
process  imtil  after  the  expiration  of  the  30  days,  or 
60  days,  whatever  period  of  time  it  may  be.  Some 
firms  sell  on  a [465] 

The  Court:  You  say  that  is  something  peculiar 
to  the  canning  industry?  It  isn't  a  general  proce- 
dure in  business,  is  it?  I  never  saw 

The  Witness:  I  have  heard  of  it  in  other  firms, 
but  not  on  a  general  basis,  your  Honor. 

The  Court:     Well,  why  do  you  mean  to  do  that? 

The  Witness:  Well,  it  started  with  drafts.  At 
one  time  all  your  canning  business  was  done  on 
sight  draft  and  they  were  allowed  ten  days  in  which 
to  pay  the  sight  draft  and  earn  their  cash  discoimt. 
Then  when  they  went  over  to  open  billing,  the  same 
billing  terms  carried. 

The  Court:  Really  the  basis  upon  which  it 
started  didn't  exist  any  more.  You  just  followed  the 
old  custom. 
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The  Witness:  Followed  the  old  custom,  that  is 
correct. 

The  Court:  1  am  soriy  I  interrupted  you.  Go 
ahead. 

Q.  (By  Mr.  Rothert) :  For  how  long  a  period 
of  time  where  you  bill  for  two  per  cent  ten  days, 
how  long  a  period  of  time  exists  when  a  buyer  may 
not  get  the  cash  discount  and  is  not  delinquent  in 
paying  the  account? 

A.     I  don't  understand  that  question. 

Q.  Well,  at  a  certain  point  the  cash  discount  is 
no  longer  available  and  at  a  certain  point  it  is  due 
and  payable  and  is  thereafter  delinquent.  What's 
the  margin  of  time  between  those  two  points? 

A.  The  11th  day  after  the  date  of  the  invoice  the 
account  is  [466]  delinquent. 

Q.  And  on  the  10th  day  he  can  get  the  two  per 
cent  discount? 

A.  If  he  paid  it  on  the  10th  day  he  would  get 
the  cash  discount. 

Q.  Now,  as  I  understand  it,  you  don't  recall  any 
discussion  with  Mr.  Phillips  that  he  was  to  have 
$5,000  line  of  credit? 

A.     Not  that  particular,  no. 

Q.  Do  you  recall  any  discussion  in  w^hich  any 
specified  amount  w^as  stated  as  a  line  of  credit  to 
Mr.  Phillips? 

A.     Well,  w^hen  we  opened  the  account 

Q.     Well,  just  say 

A.  I  do  recall  a  discussion  where  Mr.  Phillips 
and  I  generally  discussed  the  amount  of  credit  I 
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would  give  him.  That  started  back  in  about  August 
of  '51.  He  said  he  would  need  $5,000  of  credit.  I 
told  him  that  based  upon  the  information  I  had  I 
wouldn't  give  him  that  much;  I  might  give  him  a 
couple  of  thousand  dollars,  that  he  would  have  to 
submit  me  financial  information  to  justify  $5,000  of 
credit  or  any  other  amount  of  credit;  that  in  my 
opinion  he  didn't  have  a  financial  background  suf- 
ficient to  justify  this  arrangement  and  that  he 
would  have  to  get  the  money  from  some  place  else, 
or  find  some  other  way  of  doing  business  if  he  ever 
was  going  to  do  the  business  that  he  hopefully  in- 
tended to  do. 

Q.  Now,  when  you  say  '^this  arrangement"  what 
arrangement  are  you  talking  about  %  [467] 

A.  Taking  the  account  as  a  jobber  to  sell  our 
products  to  commissaries.  He  talked  about,  well, 
''You  are  doing,  say,  $1,000  a  month.  I  hope  to  get 
that  up  to  $5,000  in  no  time,  maybe  $10,000."  I  say, 
"When  you  get  $10,000  a  month  you  are  out  of 
business;  you  are  out  of  business  above  $5,000  a 
month  unless  you  can  find  some  way  to  pay  me  on 
the  due  date  or  on  a  cash  basis." 

He  said,  "I  can't  pay  you  on  a  cash  basis." 

Q.  Well,  later  on,  about  the  time  of  the  assign- 
ment of  the  accounts  receivable  you  did  approve  an 
extension  of  credit  to  the  point  where  Mr.  Phillii)S 
could  pay  you  after  he  got  the  money  from  the 
Government  on  those  commissary  sales  ? 

A.     After  the  assignment  of  the  accounts  receiv- 
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able  he  was  to  pay  us  the  day  he  li^ot  the  money 

from  the  Government. 

Q.  And  you  were  informed  at  that  time  that  in 
some  cases  the  Government  was  as  late  as  60  days  in 
paying,  were  you  not? 

A.     That  isn't  the  way  I  was  informed. 

Mr.  Cullinan:     Just  a  moment. 

Q.  (By  Mr.  Rothert)  :  Well,  did  Mr.  Phillips 
make  such  a  statement  to  you? 

A.  He  didn't  make  it  exactly  that  way.  His 
vstatement  was:  ''You  know,  there  is  billing  errors, 
short  payments  and  so  forth  and  not  always  be  paid 
promptly." 

I  said,  I  understood  those  matters  and  would  take 
such  information  into  account  where  occasionally 
he  would  go  beyond  [468]  a  normal  period  of  pay- 
ment. \ 

Q.  Did  Mr.  Phillips  ever  discuss  with  you  that 
some  sales  had  been  turned  over  to  him  by  the  Hunt 
salesman  without  protit? 

A.     No,  he  never  did. 

Q.  You  didn't  write  him  any  letters  about  his 
accounts,  did  you,  after  June  of  1952?  There  is  a 
letter  of  June — I  am  looking  at  the  wrong  date. 

The  Court:  June  30 — no,  that  is  '53.  You  wrote 
him  letters  in  '53.  [469] 

Q.  (By  Mr.  Rothert)  :  During  the  period  from 
June  of  1952,  to  May  of  1953,  you  didn't  write  Mr. 
Phillips  any  letters  about  his  account,  did  you? 

A.  I  have  no  recollection  of  any  such  letters.  If 
I  did,  they  would  be  in  the  file. 
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Q.  At  any  time  did  Mr.  Phillips  tell  you  that 
the  Government  sometimes  was  as  slow  as  30  or  60 
days  in  paying  for  the  sales  to  the  commissary 
stores  ? 

A.  As  I  stated  before,  he  said  there  would  be 
occasions  when  they  would  be  slow.  That  is  the  gen- 
eral rule. 

Q.  Did  you  tell  him  anything  to  the  effect  that 
in  those  cases  he  would  nevertheless  have  to  pay  in 
10  days  whether  he  got  the  money  from  the  Govern- 
ment or  not? 

A.  Up  to  the  assignment  of  the  accounts  receiv- 
able our  terms  were  10  days  and  only  10  days.  He 
never  had  any  provision  or  arrangement  to  pay  be- 
yond the  10-day  period.  It  was  a  very  specialized 
controlled  account  and  it  was  handled  as  such. 

Q.     It  changed  at  that  point,  didn't  it? 

A.     It  changed  at  that  point. 

Q.  Other  than  the  2  per  cent  10  days  entries  on 
the  invoices  and  what  you  told  Mr.  Phillips  about 
it — I  will  withdraw  that. 

Did  you  have  any  information  during  the  time 
that  Mr.  Phillips  was  selling  these  accounts  that  his 
volume  of  business  [470]  was  increasing? 

A.  No,  other  than  what  would  show  on  the 
ledger  account. 

Q.     The  dollar  amounts  on  the  ledger  card? 

A.     That's  right. 

Mr.  Rothert:     I  have  no  further  questions. 
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Redirect  Examination 
V.y  Mr.  Rothert: 

Q.  Mr.  Cliurch,  I  show  you  a  letter  dated  June 
30,  1953,  relating-  to  the  account,  the  assignment  of 
accounts  receivable.  You  sent  that  letter  to  Mr. 
Phillips?  A.     I  did. 

Q.     In  that  letter  you  state 

Mr.  Rothert:  Your  Honor,  this  letter  is  after 
the  date  of  termination. 

The  Court:  It  is  already  in  evidence,  isn't  it? 
It  is  Defendant's  Exhibit  L. 

Mr.  Cullinan:     June  30th  of   '53? 

The  Court:     Yes,  from  Church  to  Phillips. 

Mr.  Rothert:     Yes. 

Mr.  Cullinan:    Yes,  from  Church  to  Phillips. 

The  Court:  You  have  got  it  marked  as  Defend- 
ant's Exhibit  L. 

Mr.  Cullinan:  Yes,  your  Honor.  I  thought  that 
was  another  one. 

Q.  I  call  your  attention  to  Defendant's  Exhibit 
L  ill  which  it  is  stated  in  tlie  first  paraj^raph :  [471] 

"With  reference  to  your  account  with  us  and 
the  discussions  which  you  have  had  with  our 
Mr.  Lentz,  to  say  the  least  I  am  verj^  disap- 
pointed in  our  collection  results.  There  is  owing 
to  us  at  the  present  time  $23,198.90,  and  to  the 
best  of  our  knowledge  only  a  few  thousand  dol- 
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lars  remains  to  be  collected  by  you  from  the 
Government  agencies  to  whom  this  merchan- 
dise was  sold,  which  means  you  have  collected 
over  $20,000  of  money  belong  to  Hunt  Foods, 
Inc.,  and  have  failed  to  account  for  it.  All  sales 
made  to  you  under  assignment  of  accounts  re- 
ceivable which  made  you  trustee  for  all  monies 
for  our  account.  You  have  had  no  authority  to 
use  any  of  this  money  for  your  own  uses. ' ' 

Now  did  you  at  any  time  prior  to  the  termination 
have  any  conversation  with  Mr.  Phillips  with  re- 
gard to  the  status  of  the  payments  under  those  ac- 
counts which  had  been  assigned?  That  is,  prior  to 
April  of  '53.  Did  you  have  any  telephone  conversa- 
tions with  him'? 

A.  I  'm  sure  I  had  a  few  telephone  conversations 
but  I  can't  place  the  exact  dates. 

Q.  Did  you  have  any  telephone  conversations 
prior  to — do  you  know  whether  any  were  prior  to 
the  termination  of  Mr.  Phillips  ?  [472] 

A.  No;  immediately  prior  to  the  termination 
date  my  collection  contact  was  through  the  Hay- 
w^ard  office,  and  Mr.  Steiger. 

Q.     Mr.  Steiger?  A.     Yes. 

Q.     Anybody  else  at  that  office? 

A.  No;  I  would  send  it  either  to  Flynn  or 
Steiger  as  the  case  may  be.  They  were  both  equal 
in  the  collection  end  of  it. 

Q.     Did  you  have  any  meetings  with  Mr.  Phil- 
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lips  in  the  latter  part  of  '52  or  early  '53  regarding 

the  status  of  his  account  ? 

A.  None  that  stands  out,  no ;  he  may  have  come 
into  the  office. 

Q.     He  may  have,  but  you  don't  recall? 

A.    No. 

Q.  Now,  I  hand  you  a  letter  dated  May  8,  1952, 
from  you  to  Mr.  Phillips  relating  to  the  accounts 
receivable  and  ask  you  if  that  is  a  letter  you  sent 
to  Mr.  Phillips'?  A.     I  did. 

Q.  I  call  your  attention  to  the  middle  of  the  next 
to  the  last  paragraph : 

''I  would  appreciate  it  very  much  if  you 
would  continue  to  pay  as  many  of  these  Govern- 
ment accounts  within  our  terms  as  is  possible. 
We  will  expect  payment  of  those  accounts  that 
require  a  longer  time  to  pay  immediately  after 
you  receive  payment."  [473] 

Was  there  any  discussion  with  Mr.  Phillips  at  this 
time  about  the  terms  of  payment  on  his  account  to 
you — to  Hunt? 

A.  There  was.  He  said  that  he  would  need  longer 
terms  in  some  instances,  but  that  for  the  most  pai^t 
he  would  continue  to  pay  within  10  days. 

Q.     And  what  did  you  say? 

A.  I  said  that's  the  way  I  wanted  it.  That  letter 
confirms  what  we  discussed. 

Mr.  Cullinan:  I  will  offer  this  letter  of  May  8, 
1952,  as  our  next  in  order. 
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evidence  and  marked  Defendant's  Exhibit  AR.) 

Mr.  Cullinan:     That  is  all. 
Mr.  Rothert:     No  questions. 
The  Court:     That  is  all. 
Mr.  Cullinan :     Call  Mr.  Steiger. 

EDWARD  STEIGER 

recalled  as  a  witness  on  behalf  of  the  defendant; 
previously  sworn. 


Direct  Examination 
Bv  Mr.  Cullinan: 


Q.  Mr.  Steiger,  what  products  represent  the 
bulk  of  Hunt  Foods  canned  business? 

A.  Tomato  sauce,  tomato  ketchup,  peaches,  to- 
mato juice,  solid  pack  tomatoes.  [474] 

Q.  Those  particular  items  represent  the  great 
proportion  of  Hunt  Food's  products'? 

A.     A  substantial  portion  of  our  volume. 

Q.  Now,  Mr.  Steiger,  in  your  capacity  as  a  rep- 
resentative of  Hunt's  in  the  Hay  ward  office,  have 
you  had  occasion  at  regular  intervals  to  go  around 
to  the  chain  stores  to  observe  prices  of  Himt's  ar- 
ticles and  other  articles  on  the  shelves? 

A.    Yes. 

Q.  Have  you  at  any  time  noted  the  price  of,  let 
us  say  tomato  sauce,  on  the  shelf  of  a  chain  store? 

A.    Yes. 

Q.     Have  you  had  any  occasion — let  us  take  S&W 
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tomato  sauce — to  note  the  j^rice  of  S&W  tomato 

sauce  ?  A.     Yes. 

Mr.  Cullinan:     Strike  that. 

Q.  You  have  had  occasion  to  note  the  price  on 
the  shelf  of  a  chain  of  Hunt  Foods  tomato  sauce, 
have  you  not?  A.    Yes. 

Q.  At  that  time  would  you  know  the  cost  to  the 
chain  of  Hunt  Foods  tomato  sauce? 

A.     At  what  time,  sir? 

Q.  At  the  time  you  saw  the  item.  In  other  words, 
let  me  ask  you  this  preliminarily:  You  are  current 
at  all  times  on  what  Hunt's  was  selling  its  products 
for — at  what  price  it  w^as  selling  its  products  to  the 
chains,  are  you  not?  [475] 

A.     That  is  part  of  my  job. 

Q.  When  you  observe  a  price  of  Hunt's  tomato 
sauce  at  a  chain,  can  you  tell  the  markup  on  that 
tomato  sauce  when  you  see  the  price  on  the  shelf 
of  a  chain  store  ?  A.     Pretty  close. 

The  Court:  What  are  you  trying  to  find  out? 
Whether  the  witness  knows  what  the  stores  sell  the 
products  of  Hunt's  for? 

Mr.  Cullinan:     What  the  markup  is. 

The  Court:  What  they  sell  it  for  would  accom- 
l)lish  that.  Obviously  he  should  know  that.  I  don't 
think  you  need  to  spend  a  lot  of  time  laying  a 
foundation.  Ask  him  what  you  want  to  know. 

Q.  What  generally  is  the  markup,  from  your 
obsei*vation,  on  Hunt's  tomato  sauce? 

A.     In  chain  stores? 

Q.    In  chain  stores. 
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A.  I  would  say  the  average  is  three  cans  for 
21  cents. 

Q.     I  meant  the  percentage  markup. 

A.  Oh,  the  percentage  markup.  Eight  to  ten  per 
cent  regular  w^eekdays;  as  low  as  cost  or  two  per 
cent  on  weekends. 

Q.     What  about  tomato  ketchup? 

A.  Ketchup  would  be  a  little  bit  higher.  I  w^ould 
say  ketchup  would  average  around  14  to — maybe 
average  14  per  cent  weekdays;  sometimes  cost  on 
weekends  or  10  per  cent.  [476] 

Q.     And  what  about,  say,  tomato  juice? 

A.  Tomato  juice  being  a  more  competitive  item 
would  probably  be  not  higher  than  16%  per  cent; 
perhaps  an  average  10  per  cent  markup,  and  at  cost 
or  below  cost  on  a  weekend  if  there  were  a  special 
in  that  store. 

Q.  Mr.  Steiger,  during  the  time  that  your  sales- 
men w'ere  selling  to  the  commissaries  you  had  occa- 
sion to  visit  the  commissaries  and  go  with  salesmen 
at  times  to  the  commissaries,  did  you  not? 

A.  I  went  to  Castle  Air  Force  Base  once  and  a 
couple  of  times  to  Presidio,  San  Francisco.  I  didn't 
make  a  general  practice  of  it,  but  I  did  visit  a  base 
or  two. 

Q.  And  the  officers  in  charge  of  the  various  com- 
missaries changed  from  time  to  time,  did  they  not? 

A.    Yes,  yes. 

Q.  And  at  times  when  there  is  a  change  in  com- 
missary officers  is  there  a  change  in  the  line  of  prod- 
ucts that  is  put  into  the  commissaries? 

Mr.  Rothert:     I  wdll  object  on  the  ground  that 
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it  calls  for  the  conclusion  and  opinion  of  the  wit- 
ness. 

Mr.  Cullinan:     From  his  experience. 

The  Court:     That  is  a  j)retty  general  question. 

Mr.  Rothert:     He  only  went  to  two  of  them. 

The  Court:  I  would  be  here  for  a  week  going 
into  every  item  and  every  different  man.  I  will  sus- 
tain the  objection.  [477] 

Q.  (By  Mr.  Cullinan) :  Mr.  Steiger,  you  testi- 
fied— this,  if  your  Honor  please,  is  just  to  get  the 
record  straight — ^you  testified  that  after  the  accounts 
receivable  were  assigned  you  had  never  gone  to  Mr. 
Phillips  to  discuss  the  status  of  his  account  with 
him.  Subsequent  to  that  testimony  we  have  dis- 
cussed the  accounts  receivable  and  trade  accept- 
ances, and  I  ask  you  whether  that  testimony  that 
you  never  went  to  Mr.  Phillips'  office  to  discuss  his 
accounts  after  the  execution  of  the  assignment  of 
the  accounts  receivable  was  correct? 

A.  No,  it  was  not  correct,  because  I  did  visit 
Mr.  Wellington  Phillips'  office  after  the  assignment 
of  the  account. 

Q.     And  for  what  purpose? 

A.     For  collection. 

Q.  And  without  going  into  it  at  this  time  so  that 
we  won't  delay  things,  how  many  times  you  visit 
him  after  the  assignment  of  the  accounts  receiv- 
able? A.     At  least  once. 

Q.  And  on  that  occasion  was  the  conversation 
as  you  have  related  yesterday  on  the  stand  with  re- 
spect to  his  account,  the  status  of  his  account? 

A.     Similar,  yes. 
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Q.  Do  you  know,  Mr.  Steiger,  what  proportion 
of  Hunt's  products  are  represented  by  the  items 
that  you  mentioned?  You  said  they  were  a  substan- 
tial part.  Do  you  know  the  percentage  of  Hunt 
volume  that  is  attributable  to  these  items'?  [478] 

A.     At  least  80  per  cent. 

Q.    At  least  80  per  cent? 

A.     At  least  80  per  cent. 

Mr.  Cullinan:     That  is  all. 

Cross-Examination 
By  Mr.  Rothert : 

Q.  Is  that  80  per  cent  on  nationwide  over-aU 
sales  or  Northern  California? 

A.  I  can  speak  only  from  our  district  in  North- 
ern California. 

Q.  On  the  other  items  of  the  Hunt  line  not  men- 
tioned specifically  by  you,  did  you  find  that  the  per- 
centage of  markup  in  chain  stores  was  usually  more 
than  the  items  specified? 

A.     Slightly  above,  yes. 

Q.  This  one  time  you  saw  Mr.  Phillips  after 
the  assignment  of  the  accounts  receivable,  was  that 
in  1952  within  a  month  or  two  or  three  after  the 
assignment  ? 

A.  It  could  have  been,  say,  three  months  after 
the  assignment. 

Q.  Did  you  have  anything  to  do  with  turning 
over  to  Mr.  Phillips  sales  that  salesmen  had  made  at 
San  Luis  Obispo  commissary  and  Hamilton  Air 
Force  Base  commissary  for  him  to  handle? 
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The  Court:  This  is  another  su))ject  now  which 
wasn't  gone  into  on  direct  examination,  and  if  it  is 
a  subject  will  you  tell  me  what  the  materiality 
is'i  [479] 

Mr.  Rothert:  The  materiality  is  that  they  were 
turning  over  to  Mr.  Phillips  accounts  on  which  the 
])rices  had  been  fixed  with  no  profit  for  him  to  as- 
sume the  credit  of  financing  those  orders  at  the 
very  same  time  he  was  talking  to  them  about 
"Hurry  up  and  pay  your  account,"  or  during  that 
gen(»ral  period. 

The  Court:  What  do  you  mean  by  taking  over 
the  orders'? 

Mr.  Rothert:  Well,  the  salesmen  got  an  order 
from  the  Government  and  priced  the  order.  Before 
it  was  filled  it  was  turned  over  to  Mr.  Phillips  and 
Hunt's  billed  Mr.  Phillips. 

The  Court:  And  he  filled  it  and  was  billed  for 
the  amoimt? 

Mr.  Rothert:  And  he  filled  it  and  was  billed  at 
two  per  cent  10  days. 

The  Court:     Is  that  correct  or  not? 

A.     That  is  correct  in,  at  least,  one  instance. 

Q.  (By  Mr.  Rothert) :  Wasn't  it  correct  in  one 
instance  tliat  Hamilton  and  one  instance  at  San 
Luis  Obispo?  A.     You  are  right,  sir. 

Q.  And  that  w^as  at  least  not  before  the  latter 
part  of  1952? 

]\Ir.  Cullinan:     Can  we  have  the  date  set? 

Mr.  Rothert:  San  Luis  Obispo  in  October  and 
Hamilton  Air  Force  Base  in  December  of  '52.  [480] 

The  Witness :     What  is  the  question,  sir  ? 
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The  Court:  Is  that  correct  or  not?  Can't  we  get 
along  % 

The  Witness:     It  is  correct. 

The  Court:     It  is  awfully  slow. 

Mr.  Rothert:     I  have  no  other  questions  now. 

Redirect  Examination 
By  Mr.  Cullinan : 

Q.  Mr.  Steiger,  the  price  in  chain  stores  on  the 
shelves,  were  they  higher  than  those  at  commis- 
saries, at  nearby  commissaries  ? 

A.     Considerably. 

Q.     Higher  priced?  A.     Considerably.  J 

Q.  The  chain  store  prices  were  higher  than  the 
commissary  ? 

A.     Considerably  higher  than  the  commissary. 

Mr.  Cullinan:     That's  all. 

Recross-Examination 
By  Mr.  Rothert : 

Q.  You  mean  considerably  more  than  the  per- 
centages that  you  have  testified  to  which  was  the 
difference  between  the  Hunt  prices  and  the  prices 
on  a  chain  store  shelf? 

The  Court :  No,  no,  that  isn  't  what  he  means.  He 
means  the  prices  that  were  charged  in  the  chain 
stores  were  higher  than  the  prices  charged  in  the 
commissaries. 

Q.  (By  Mr.  Rothert) :  Considerably  more.  Was 
that    difference    greater    than    the    percentage    of 
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markup  that  you  observed  in  [481]  the  chain  stores? 

A.  Do  you  mean  does  the  commissary  take  a 
greater  markup  than  the  chain  store? 

Q.  No.  Did  you  sell  to  the  commissaries  and  to 
the  chain  stores  at  substantially  the  same  price*? 

A.    Yes. 

Q.  Now,  you  say  that  the  chain  stores  had  a 
markup  of  certain  percentages  on  certain  items, 
you  have  already  testified  to  that.  Now,  how  much 
lower  were  the  commissary  prices  on  the  shelf  than 
the  chain  store  prices  on  the  shelf? 

Mr.  Cullinan:  What  particular  item  are  you 
talking  about? 

Mr.  Rothert:  These  same  items  that  he  said 
there  was  considerably  more  difference  between  the 
prices. 

A.     I  would  say  about  nine  per  cent,  perhaps. 

Q.  Nine  per  cent  represents  the  difference  be- 
tween what? 

A.  Between  the  eventual — the  markup  in  the 
commissary  as  against  the  markup  in  the  chain. 

Q.  Do  you  mean  the  price  in  the  commissary  or 
the  markup  in  the  commissary? 

A.     The  markup  as  well  as  the  price. 

Q.     Well 

The  Court :  What  difference  does  it  make  ?  They 
were  sold  at  the  same  price  to  the  commissaries  as 
thej"  were  to  the  chain  stores.  [482] 

Mr.  Rothert :  Well,  it  only  makes  a  difference — 
he  said  the  difference  in  price  at  the  commissary 
stores  and  the  chain  stores  was  considerably  more. 
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Now,  if  they  sold  them  at  the  same  price  to  both, 
how  could  the  diiference  in  price  be  considerably 
more   than   the   markup    in   the   chain   stores'?    It 
couldn't  be. 

Mr.  CuUinan:     That  isn't  what  he  testified  to. 

The  Court:     I  don't  understand  that. 

Q.  (By  Mr.  Rothert) :  You  said  considerably 
more;  what  would  you 

The  Court:  Obviously  the  commissary  stores 
sold  these  same  commodities  cheaper  than 

Mr.  Rothert:     Yes. 

The  Court :     Well,  everybody  knows  that. 

Mr.  Rothert :     I  know  that. 

The  Court:  What  is  the  point  you  want  to 
make? 

Mr.  Rothert:  I  want  to  find  out  what  he  was 
talking  about  when  he  said  that  this  difference  was 
considerably  more. 

The  Court:  I  didn't  understand  the  witness  to 
say  that. 

The  Witness:  I  said  considerably  more,  your 
Honor. 

The  Court:  You  mean  the  commissaries  charge 
more  for  the  same  merchandise  than  the  chain 
stores  *? 

The  Witness:     No,  sir,  the  question  was 

Mr.  Rothert:  The  difference  between  the  com- 
missary prices  and  the  chain  store  prices.  He  said 
they  were  considerably  [483]  more. 

The  Witness:  I  said  the  chain  store  prices  were 
considerably  more. 
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Mr.  Rothert:     Oh,  I  see. 
The  Witness:     Tlian  the  commissary. 
The  Court:     Well,  anything  else  now? 
Mr.  Rothert:     No  further  questions. 
Mr.  Cullinan:     No  further  questions. 
The  Court:     That  is  all. 

(Witness  excused.) 

The  Court :  Now,  you  have  got  still  something  to 
present,  I  take  it,  to  wind  up  the  case  on  either 
side? 

Mr.  Cullinan :     Just  a  moment,  your  Honor. 

The  Court:  I  think  we  had  better  put  it  over 
anyhow ;  you  may  want  to  make  some  argument,  or 
something  like  that,  finish  up  whatever  evidence 
either  side  has. 

Two  o'clock.  Would  that  be  all  right? 

Mr.  Cullinan:     Yes. 

(Whereupon,    an    adjournment    was    taken 
until  2:00  p.m.,  this  date.)  [484] 

Friday,  December  2,  1955—2 :00  P.M. 

The  Court:    Have  you  any  further  witnesses? 

Mr.  Cullinan:     No,  your  Honor. 

When  Mr.  Cousins  was  on  the  stand  I  sought  to 
bring  out  that  there  is  in  the  industry  a  custom  and 
usage  in  appointing  jobbers  under  which  the  ar- 
rangement is  terminable  at  the  will  of  each.  I  did 
not  make  a  formal  offer  of  proof  at  that  time  al- 
though the  colloquy  indicates  that  that  is  what  I 
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wanted  to  do.  And  if  it  is  satisfactory  with  the 
Court  to  consider  that  colloquy  at  the  time  as  a 
formal  offer  of  proof  I  would  not  make  one  now. 
Otherwise,  I  would  make  a  formal  offer  of  proof. 

The  Court :  That  is  all  right  with  me  if  it  is  with 
counsel. 

Mr.  Cullinan :     Thank  you. 

Mr.  Rothert :  It  is  all  right  that  we  consider  that 
as  an  already  made  offer  of  proof? 

Mr.  Cullinan:     Yes. 

Mr.  Rothert:    That  is  all  right  with  me,  yes. 

Mr.  Cullinan:    We  have  no  further  witnesses. 

Mr.  Rothert:     I  will  call  Mr.  Phillips. 

L.  W.  PHILLIPS 

recalled  on  hehalf  of  the  plaintiffs,  in  rebuttal ;  pre- 
viously [485]  sworn. 

Direct  Examination 
By  Mr.  Rothert: 

Q.  Mr.  Phillips,  I  will  show  you  what  purports 
to  be  an  invoice  from  Hunt  Foods,  No.  40068,  dated 
October  18,  1951.  Is  that  an  invoice  that  you  re- 
ceived from  Hunt  Foods  on  or  about  that  date  for 
purchases  from  Hunt  Foods'?  A.     That  is. 

Q.     In  the  amount  of  what?  A.     $910. 

Q.  I  hand  you  a  check  of  Wellington  Phillips 
Company,  No.  2224,  dated— it  looks  like  11/2/51. 

A.     That's  right. 

Q.     And  ask  you  what  that  is? 

A.     This  check  is  in  payment  for  this  invoice. 
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Q.     For  invoic'c  40068'?  A.     Yes,  sir. 

Q.  On  the  back  of  it  it  lias  the  endorsement  of 
Hunt  Foods,  Inc.,  dated  November  8th,  1951? 

A.     Yes,  sir. 

Q.  And  invoice  No.  41430  of  Hunt  Foods,  Inc., 
in  the  sum  of  $140.25,  dated  October  31,  1951. 

A.     Yes,  sir. 

Q.  Check  of  Wellington  Phillips  Company,  No. 
2260,  dated  November  21,  1951,  in  the  amount  of 
$140.25.  Is  that  check  [486]  in  payment  of  invoice 
No.  41430?  A.    Yes,  sir. 

Q.  That  has  endorsements  dated  November  24, 
1951,  of  Hunt's  Food,  Inc. 

Mr.  Rothert:  I  would  like  to  offer  those  in  evi- 
dence, your  Honor.  The  only  purpose  is  to  show 
that  the  dates  of  payment  were  later  than  the  dates 
shown  on  this  summary  schedule  introduced  this 
morning  by  the  defendant  and  to  show  that  in  some 
of  the  very  early  payments  by  Mr.  Phillips  the  pay- 
ments were  made  substantially  longer  than  ten  days 
after  invoice  rendered. 

The  Court :  You  mean  in  that  respect  you  correct 
the  dates  specified  in  the  schedule? 

Mr.  Rothert:     Yes. 

The  Court:     As  one  exhibit? 

Mr.  Rothert:     One  exhibit. 

(Whereupon,  documents  referred  to  above 
were  marked  Plaintiff's  Exhibit  No.  11  in  evi- 
dence.) 

Q.     (By  Mr.  Rothert)  :     I  will  show  you  Plain- 
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tiff's  Exliibit  10  for  identification,  copy  of  a  letter 
dated  July  28,  1952,  addressed  to  Hunt  Foods,  Inc., 
attention  of  Mr.  Miller,  Sales  Manager,  and  ask 
3' ou  what  that  is  ? 

A.  That  is  a  letter  written  to  Hunt's  Foods  in 
Los  Angeles,  attention  Mr.  Miller,  relative  to  a  con- 
versation. 

Q.     Is  it  a  letter [487] 

A.     Yes,  sir. 

Q.     that  you  had  something  to  do  with? 

A.     I  wrote  it;  my  secretary  typed  it. 

Q.     Was  it  mailed  on  or  about  that  date? 

A.     Yes,  sir. 

Mr.  Rotheii; :  I  would  like  to  offer  that  as  Plain- 
tiff's  next  in  order. 

The  Court:     What  is  the  date? 

Mr.  Rothert:  July  28,  1952.  The  contents  in  it 
are  not — it  isn't  of  any  importance  here;  I  just 
wanted  to  show  another  letter  sent  to  Mr.  Miller  of 
which  he  has  no  recollection  or  copy. 

(Whereupon,  document  formerly  marked  for 
identification  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  No.  10.) 

Q.  (By  Mr.  Rothert) :  Mr.  Phillips,  in  any  of 
the  discussions  you  had  with  a  representative  of 
Hunt's  Foods  about  your  account,  did  anybody 
make    a    statement   to   you    in    substance    that    if 


you 

Mr.  Cullinan :     Just  a  minute.  I  suggest  that  the 
witness  be  asked  to  tell  any  conversation  without 
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being  suggested  the  substance  of  some  conversa- 
tion. I  think  the  witness'  own  words  as  to  what  the 
conversation  was  would  be  the  best  way 

The  Court:  It  looks  like  you  are  starting  out 
by  leading  [488]  him  on  something,  unless  what  you 
are  asking  him  to  do  is  to  controvert  something 
that  some  other  witness  testified  to.  You  can  then 
refer  to  a  particular  matter.  I  don't  know  what  you 
have  in  mind. 

Mr.  Rothert:  Otherwise,  I  would  have  to  ask 
him  to  repeat  every  conversation  he  had,  and  then 
in  the  absence  of  something  it  would  appear  that 
nothing  was  said. 

The  Court:  It  would  not  be  leading,  I  don't 
believe,  if  the  question  were  put  in  the  form :  at  any 
time  did  you  ever  make  such-and-such  a  statement? 
Is  that  what  you  have  in  mind"? 

Mr.  Rothert :     Yes,  it  is,  your  Honor. 

The  Court:     Suppose  you  reframe  the  question. 

Q.  (By  Air,  Rothert)  :  In  any  conversation  you 
had  wdth  a  representative  of  Hunt  Foods  did  any 
representative  or  didn't  any  representative  ever 
make  a  statement  to  you  that  if  you  didn't  pay 
your  accomit  faster  than  you  w^ere  then  paying  it, 
you  might  not  be  allow^ed  to  purchase  any  more  of 
Hunt's  Foods  products? 

k.  The  statement  is  that  I  might  not  be  able  to 
purchase  any  more?  That  was  never  made  to  me. 

Q.  In  any  such  conversation  did  a  Hunt's  rep- 
resentative make  a  statement  that  you  would  not 
be  able  to  purchase  Hunt  foods  aiiy  more  if  vou 
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didn't  pay  up  your  account  more  promptly?  [489] 

A.     No. 

Q.  In  the  times  that  you  talked  to  Mr.  Church 
about  your  account  did  you  or  did  you  not  at  any 
time  state  to  him  that  you  would  continue  to  pay  up 
most  of  the  invoices  within  the  ten  day  period? 

A.     That  I  would  continue  to  pay  up  most? 

Q.     Yes.  A.     No. 

Q.  Did  you  ever  talk  to  Mr.  Flynn  or  Mr, 
Flynn's  office  in  Hay  ward?  A.     Yes,  sir. 

Q.    You  talked  to  him  in  his  office  about  ho 
many  times,  approximately? 

A.     In  the  course  of  our  arrangements? 

Q.     Well,  let's  say  just  in  the  fall  of  1951. 

A.     Possibly  a  half  dozen. 

Q.  Now  did  you  got  out  during  the  noon  recess 
to  examine  any  prices  at  the  Safeway  Store  on 
Market  Street  here? 

A.     I  did,  sir — the  largest  Safeway  Store  there  is.! 

Q.     You  mean  there  is  in  San  Francisco? 

A.     There  is,  period.  That  is  their  largest  store 

Q.  What  prices  did  you  look  at — the  prices  for 
what  items? 

A.  Tomato  sauce  and  2i/4  Hunt's  solid  pack 
tomatoes — Hunt's  tomato  sauce  8-ounce. 

Q.  What  was  the  shelf  prices  of  those  two 
items?  [490]  * 

A.  The  shelf  price  at  the  present  moment  on 
Hunt's  tomato  sauce  in  the  Safeway  Stores  at 
Duboce  and  Market  is  three  for  22,  88  cents  a 
dozen,  $5.28  a  case.  Their  cost  is  $4.50.  The  gross  on 
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the  selling  j^rice  is  15  per  cent,  a  gross  on  the  cost 

of  ID.  On  Hunt's  solid  pack  tomatoes 

Q.  What  was  the  price  on  the  Hunt's  solid  pack 
tomatoes  ? 

A.  The  Hunt's  solid  pack  tomatoes  were  25 
cents,  $6.00  a  case,  24  cans  in  a  case.  Their  cost 
today  is  $4.60,  a  gross  on  the  case  of  $1.40,  a  gross 
on  the  selling  price  of  231/^  per  cent,  a  gross  on  the 
cost  of  29  per  cent. 

Q.  In  your  analysis  of  sales  to  the  Alameda 
Naval  Air  Station  Avhich  you  testified  about  the 
other  day,  the  average  number  of  cases  per  item 
sold  in  a  12-month  period,  what  percentage  of  the 
total  sales  during  that  12-months  period  is  repre- 
sented by  tomato  juice,  peaches,  tomatoes  and 
tomato  sauce  ?  A.     Thirty  per  cent. 

Mr.  CuUinan:  You  are  asking  for  the  per- 
centage of  sales  at  the  Alameda  Air  Station  that  he 
made  in  that  one  year? 

Mr.  Rothert:  Yes,  based  on  the  average  monthly 
volume  that  he  testified  to  previous. 

Mr.  Cullinan:  AVhat  I  want  to  find  out,  are  you 
talking  about  specific  amomits  or  estimated 
amounts  ? 

]\Ir.  Rothert:  You  will  remember  he  took  the 
entire  sales  for  12  months  of  each  item  and  divided 
it  by  12  to  get  the  [491]  average  number  of  cases 
of  every  item  per  month,  and  I  w^ould  submit  that 
since  each  item  is  divided  by  the  same  number,  12, 
that  the  total  sales  in  the  year  would  end  up  with 
the  same  percentage. 
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Q.     That  is  30  per  cent  of  what? 
A.     Thirty  per  cent  of— the  figure  is  figured  this 

\va\' 

Q.     You  say  that  represents  30  per  cent  of  what  ? 

A.     Of  the  total  volume. 

Q.     Of  the  total  volimie 

A.     Each  month. 

The  Court:  The  total  volimie  of  what  you  sold 
to  them? 

A.     Yes,  sir,  of  the  54  items,  yes,  sir. 

Q.  (By  Mr.  Rothert) :  Now  during  the  time 
from,  say,  the  beginning  of  1952  until  the  time  of 
termination,  did  you  have  funds  in  your  business 
available  to  pay  the  Hunt's  invoices  substantially 
faster  than  you  did?  A.     No,  sir. 

Q.  There  has  been  testimony  about  a  sale  at 
San  Luis  Obispo  and  one  at  Hamilton  Air  Force 
Base  that  was  turned  over  to  you.  In  those  par- 
ticular sales  did  you  make  the  sale  yourself? 

A.     No,  sir. 

Q.  Did  you  have  anything  to  do  with  the  pricing 
of  the  items  ?  A.     No,  sir. 

Mr.  Cullinan:  If  your  Honor  please,  I  don't 
think  this  [492]  is  proper  rebuttal.  The  witnesses 
for  the  defendant  have  not  gone  into  what  was  sold 
at  Camp  San  Luis  Obispo  or  who  arranged  for 
the  sale. 

The  Court:     But  I  thought  that  Mr. 

The  Witness:     Steiger. 

The  Court :  One  of  the  last  witnesses  did  testify 
there  were  two  transactions. 
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Mr.  Kothert:     Yes. 

The  Court:  1  think  it  was  Mr.  Steiger;  two 
places  that  were  taken  over,  as  it  were,  from 

Mr.  Cullinan :  That  testimony  was  put  in  as  part 
of  the  plaintiff's  case  when  he  called  Mr.  Steiger. 

Mr.  Rothert:     Well,  that  happened  this  morning. 

The  Court:  It  is  already  in  and  it  hasn't  been 
disputed,  so  what  is  it  you  want  to  establish  ? 

Mr.  Rothert:  I  want  to  bring  out  that  some  of 
the  items  on  each  of  those  sales  Mr.  Phillips  had  to 
sell  to  the  commissaries  at  a  price  less  than  he  had 
to  pay  Hunt  Food  for  it  so  that  it  made  him  lose 
money  on  certain  items  in  those  sales. 

The  Coui-t:  Well,  what  were  the  circumstances 
under  which  he  took  over  these  particular  sales? 
Why  was  that  done '?  What  is  the  significance  of  the 
details  of  them? 

Mr.  Rothert:  As  I  understand  it.  Hunt  Foods 
continued  to  sell  to  Hamilton  Air  Force  Base  and 
that  Mr.  Phillips  [493]  consented  to  that,  and  then 
Hunt  Foods  eventually  asked  him  if  he  would  t<\ke 
it  over ;  on  that  Mr.  Steiger  testified  when  they  sort 
of  paved  the  way. 

The  Court:  Yes,  I  understand  that,  but  I  mean 
what  is  the  importance  of  going  into  the  detail  of 
it?  This  is  not  an  accounting  proceeding. 

Mr.  Rothert:  It  means  that  at  the  time — this 
happened  to  be  in  the  fall  of  1952,  one  in  Octol)er 
and  one  in  December — that  the  defendant  claims 
Mr.  Phillips  was  getting  pretty  bad  on  his  credit. 
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They  turned  over  transactions  to  him  that  not  only 
make  him  lose  a  little  money  but  that  he  has  to 
finance  himself  for  Hunt's,  in  effect. 

Mr.  CuUinan:  There  is  no  claim  by  the  defend- 
ant that  he  had  to  take  that  over. 

Mr.  Rothert:  So  there  would  be  a  small  con- 
tribution to  the  state  of  the  account. 

The  Court:  Hov^  did  it  come  about?  Do  these 
transactions  amount  to  much? 

Mr.  Rothert:  Do  they  amount  to  much?  One  is 
$2,000  and  the  other  is 

The  Court:  It  hasn't  been  developed  how  that 
came  about.  Coimsel  have  made  some  statements 
about  it  but  I  don't  know  what  evidence  there  is  as 
to  the  circumstances  under  which  the  plaintiff  as- 
sumed these  accounts,  if  it  has  materiality. 

Q.  (By  Mr.  Rothert)  :  What  happened,  what 
were  the  [494]  circumstances  when  you  took  over 
this  sale  to  the  Hamilton  Air  Force  Base? 

Mr.  Cullinan:  If  you  Honor  please,  I  submit 
that  this  is  not  proper  rebuttal 

The  Court:  Well,  I  agree  with  you  that  it  is 
not  proper  rebuttal.  It  is  not  something  that  you 
produced.  It  is  not  rebuttal  to  rebut  something  that 
counsel  himself  develops  affirmatively  on  cross-ex- 
amination. 

Mr.  Cullinan:  There  was  no  contention  in  the 
evidence  thus  far  one  way  or  another  as  to  why  it 
was  taken  over.  No  evidence  was  introduced  one 
wav  or  the  other  as  to  whv  it  was  taken  over. 
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The  Court:  There  has  been  reference  to  it  and 
I  think  that — oh,  [  will  ask  the  questions  myself. 

The  Witness:     O.K. 

The  Court:  Counsel  won't  Ix;  resijonsible  for  it 
and  then  you  can  take  objection  to  it  if  you  wish. 

The  Witness:     Yes,   sir. 

The  Court :  I  want  to  get  through  with  the  testi- 
mony. 

Q.  How  did  you  come  to  take  over  these  two 
accounts?  A.     Hunt's  asked  me  to. 

Q.     Well,  Hunt  asked  you  to.  Who  asked  you  to? 

A.     Mr.  Steiger. 

Q.     Why? 

A.  Because  he  wanted  his  salesmen  to  call  on 
somebody  else  [495]  and  us  to  service  the  account 
as  we  did  the  rest  of  the  accounts. 

Q.  Those  were  the  only  sales  that  had  then  been 
made  by  Hunt's  own  salesmen  at  that  time? 

A.     Yes,  sir. 

Q.  And  if  you  took  that  over  that  cleared  the 
deck,  as  it  were? 

A.  Except  one  account,  and  that  was  given  to 
me  on  the  last  trip  there,  the  Mare  Island  Naval 
Shipyard. 

Q.     That  is  the  other  one  that  is  referred  to? 

A.    The  third  one. 

Q.     The  third  one?  A.     Yes,  sir. 

Q.  And  what  were  the  amounts  of  these  three 
transactions? 

Mr.  Rothert:     Well,  I  don't  know  Mare  Island. 
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I  don't  have  that  segregated  out,  but  three  thou- 
sand  

The  Court:     Are  they  substantial  or  are  they  de 

minimus  *? 

The  Witness:     $3,000. 

Mr.  Rothert:  We  are  not  contending  that  he 
lost  a  lot  of  money  on  them  but  that  he  handled 
these  accounts  without  making  any  profits. 

The  Court:  You  have  made  the  contention  that 
they  were  either  the  same  price  that  he  was  being 
charged  for  them  or  less  in  some  instances.  You  said 
that.  Is  that  the  facf? 

Mr.  Rothert :  I  said  a  number  of  the  items  were 
less  than  [496]  what  he  was  being  charged  for  them. 

The  Court:     What  does  that  amount  to? 

A.    Very  small. 

Mr.  Rothert:     Very  small '? 

The  Witness:  Very  small,  infinitesimal,  10  or 
15  cents  a  case  or  5  cents  a  case. 

Mr.  Rothert:     De  minimus. 

The  Court:     It  doesn't  amount  to  much? 

A.     No,  sir. 

Q.  (By  Mr.  Rothert) :  When  were  you  asked  to 
take  over  the  Mare  Island  account? 

A.  At  the  time  of  Mr.  Steiger  and  my  call  there 
in  the  early  part  of  April  or  around  the  1st  of 
March. 

The  Court:     What  year? 

A.     1953. 

Q.  (By  Mr.  Rothert)  :  Did  you  have  any  con- 
tact with  Mr.  Miller  in  the  summer  of  1952? 
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A.  ]Jid  I  have  contact  with  Mr.  Miller  in  the 
Slimmer  of  '52? 

Q.     Yes.  A.     Yes,  sir. 

Q.     Did  you  talk  to  him?  A.     Yes,  sir. 

Q.  What  was  the  subject  of  your  discussions — 
your  sales  to  the  commissaries? 

A.     Yes,  sir.  [497] 

Q.     Or  something  else? 

A.     Sales  to  the  commissaries. 

Q.     Sales  to  which  commissaries? 

A.  Northern  California.  Did  you  say  the  sum- 
mer of  '52?  Is  your  question  the  summer  of  '52? 

Q.    Yes,  it  was. 

A.  Well,  that  was  wrong.  I  thought  you  meant 
'51.  '52  T  talked  to  him  about 

Q.  I  show  you  this  letter  which  is  Plaintiff's 
Exhibit  10.  At  about  that  time  in  July,  1952,  did 
you  ever  talk  to  Mr.  Miller  as  distinguished  from 
writing  him  that  letter?  A.     Yes,  sir. 

Q.    About  what? 

A.  About  the  sales  to  overseas  bases  after  Mr. 
Reid  had  left. 

Q.  Who  initiated  the  subject  of  the  sales  to  over- 
seas bases? 

The  Court:  This  is  a  collateral  matter,  isn't  it, 
counsel?  Why  bother  with  it? 

Mr.  Rothert:  I  have  no  further  questions,  your 
Honor. 
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Cross-Examination 
By  Mr.  Cullinan : 

Q.  Mr.  Phillips,  when  you  were  asked  to  take 
over  the  Hamilton  sales,  the  sales  to  the  Hamilton 
commissary A.     Yes. 

Q.    did  you  object  to  that? 

A.     No.  [498] 

Q.     You  were  glad  to  get  it,  weren't  you? 

A.     Sure;  it  is  another  account. 

Q.  Do  you  know  of  your  own  knowledge  when 
Mr.  Reid  left  Hunt's? 

A.     I  do  not,  sir. 

Mr.  Cullinan:     No  further  questions. 

Mr.  Rothert:     No  questions. 

The  Court:  Now,  gentlemen,  does  that  conclude 
the  evidence  on  both  sides?  [499] 

Mr.  Rothert:  Your  Honor,  I  have  another  wit- 
ness here  that  is  entirely  corroborative,  and  if  I 
may  state  what  it  is,  it  wouldn't  be  necessary  to  put 
him  on.  Mr.  Clark  Turner,  a  food  broker,  inde- 
pendently of  Mr.  Phillips,  checked  the  prices  of 
those  same  prices  that  he  just  testified  about  today 
during  the  noon  recess  and  so  it  would  be  entirely 
corroborative  of  the  prices  that  Mr.  Phillips  told 
us  about. 

The  Court:  There  is  no  dispute  about  it.  I  take 
it  that  that's  correct. 

Mr.  Rothert:     The  plaintiffs  rest. 


i 

I 


Wellington  Phillips,  ct  al.  519 

The  Court:  You  want  to  present  this  motion 
now,  counsel? 

Mr.  Cullinan:  Be  glad  to  present  it  now,  or  in 
writing,  what(^ver  your  Honor  wishes. 

'^riie  Court:  Well,  I  would  rather  have  you  do  it 
now;  since  it  is  practically  a  factual  case,  I  would 
like  to  hear  from  you,  having  the  facts  clearly  in 
mind. 

Mr.  Cullinan :  Your  Honor  please,  under  all  the 
evidence  in  this  case  there  is  no  contract  such  as 
contended  for  by  the  plaintiffs.  T  think  it  is  quite 
evident  from  all  the  evidence  in  this  case  that 
there  was  no  contract  for  any  ten-year  term.  The 
plaintiff  testifies  that  he  made  such  an  arrangement 
w4th  a  dead  man.  The  witnesses  who  were  present, 
he  says  that  Mr.  Steiger  was  not  present  at  all  of 
the  times.  Mr.  Steiger  never  heard  ten  years  men- 
tioned. [500]  Mr.  Mears,  his  own  witness,  and  sub- 
sequently an  employee  of  the  plaintiff,  testified  that 
there  was  no  mention  of  a  ten-year  period  at  that 
conversation.  So  I  think  under  all  the  evidence 
there  was  no  such  contract  as  contended  for  by 
plaintiff. 

I  think  the  evidence  shows  that  the  arrangement 
with  this  plaintiff  was  that  we  would  sell  goods  to 
him  and  he  would  resell  to  the  commissaries  and 
w^e  would  not  have  our  salesmen  selling  to  the  com- 
missaries. 

Now,  that's  the  whole  arrangement  between  the 
parties.  The  first  time,  the  evidence  has  shown,  the 
first  time  that  this  plaintiff  ever  claimed  to  have 
a  contract  such  as  he  is  claiming  here  now,  was 
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after  Mr.  Fl>Tin's  death,  and  then  only  after  he 
was  being  hard  pressed  for  the  payment  of  these 
accounts.  And  the  evidence  shows  that  the  arrange- 
ment between  the  parties— under  the  arrangement 
between  the  parties,  this  man  was  to  pay  for  the 
soods  within  ten  davs,  and  that  he  didn't  pay  for 
the  goods,  and  at  the  time  of  the  termination  and 
for  some  months  prior  to  that,  his  indebtedness  had 
been  building  up  until  finally  there  was  nothing  to 
say  we  can't  deal  with  a  man  who  can't  pay  us  for 
the  goods ;  we  will  get  somebody  else  than  can. 

I  think  on  the  question  of  the  contract  it  is  clear 
that  there  is  no  such  contract  as  is  claimed  by  the 
plaintiff  in  this  action.  [501] 

Now,  there  is  no  showing,  too,  that  Mr.  Flynn  had 
any  authority  to  enter  into  any  such  contract  as  is 
contended  for  by  the  plaintiff  in  this  action.  He 
had  no  authority  from  any  officer,  and  Mr.  Phillips 
never  dealt  with  any  officer  of  the  Hunt  Company. 
The  evidence  also  shows  that  under  the  arrange- 
ment between  the  parties,  Mr.  Phillips  had  no  spe- 
cific obligations.  He  wasn't  required  to  purchase 
anything  from  the  defendants.  If  he  sat  back  and 
didn't  order  one  case  from  the  defendant,  there 
wasn't  a  thing  the  defendant  could  do  about  it. 

He  testified  that  he  had  no  minimum  require- 
ments ;  he  testified  that  he  was  free,  if  he  wanted  to, 
to  continue  his  bidding  business.  He  testified  that 
he  cut  down  his  bidding  business;  he  was  not  re- 
quired to  cut  down  his  bidding  business.  If  he  didn't 
cut  down  his  bidding  business,  there  was  nothing 
that  Hunt  Foods  could  do  about  that.  And  so  on 
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the  question  of  mutuality,  which  is  an  important 
one  here,  all  the  plaintiff  had  to  do,  the  defendant 
had  to  sell  to  the  plaintiff  if  the  plaintiff  ordered 
something.  But  there  was  no  duty  on  the  plaintiff 
to  order  as  much  as  one  case  from  this  defendant. 

The  statute  of  frauds,  of  course,  we  have  raised 
here.  The  plaintiff — even  just  taking  the  plaintiff's 
testimony  alone — has  not  established  any  grounds 
for  an  estoppel  to  plead  the  statute  of  frauds.  To 
raise  an  estoppel,  he  has  [502]  to  show  that  he 
suffered  some  unconscionable  harm.  Now,  what  he 
claims  is  he  didn't  make  much  profit  in  his  year  of 
operation.  But  that  is  not  an  unconscionable  harm 
under  the  decisions. 

He  did  not  abandon  his  business;  he  was  not  re- 
quired to  abandon  his  business.  He  said  he  cut 
down  some  of  his  other,  his  bidding  business.  But 
cutting  down  under  the  cases,  which  we  have  cited 
in  the  memorandum  on  file,  on  the  occasion  of  our 
motion  to  dismiss,  the  giving  u])  of  prior  employ- 
ment or  a  prior  business  or  operating  at  a  less- 
than-profit  under  the  decisions  is  not  an  unconscion- 
able hardship  and  does  not  entitle  the  plaintiff  to 
assert  an  estoppel  as  against  the  statute  of  frauds. 

Now,  of  course,  the  estoppel  to  plead  the  statute 
of  frauds  applies  really  to  the  level  where  Flynn 
is  dealing  with  the  plaintiff.  Now,  even  if  there 
were  enough  to  establish  an  estoppel — let's  say 
Flynn  was  an  officer  of  the  corporation  and  that 
the  plaintiff  had  actually  suffered  some  unconscion- 
able harm,  the  question  of  estoppel  then  would  be 
the  only  question.  But  now,  Flynn,  not  being  an 
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officc^r  of  the  company,  had  to  have  an  authority  in 
writing  to  enter  into  the  contract  that  the  plaintiff 
claims  was  entered  into,  and  in  the  absence  of  that 
authority,  any  representation  made  by  Mr.  Flynn 
to  the  plaintiff  could  not  bind  the  corporation,  be- 
cause Mr.  Flynn  was  not  authorized  [503]  to  make 
that  kind  of  a  contract  and  the  representation  of 
the  agent,  assuming  that  there  were  such,  would  not 
be  enough  to  bind  the  company. 

The  Court :    That  point,  of  course,  would  only  be 
applicable  if  the  case  stands  or  falls  upon  the  claim 
that  the  contract  was  in  terms  to  be  performed  more 
than  a  year  after. 
Mr.  Cullinan:     Yes. 

The  Court:  Distinguished  from  a  contract  that 
might  extend  to  that  period,  but  was  not  by  its 
terms  to  be  performed  for  a  period  more  than  a 
year. 

Mr.  Cullinan:  It  would  extend,  too,  your  Honor, 
to  a  contract  if  it  were  held  that  what  they  were 
negotiating  for  or  agreed  to  was  a  contract  for  a 
reasonable  period  of  time.  If  that  reasonable  period 
of  time  was  more  than  one  year,  then  it  would  be  a 
contract  for  more  than  one  year  and  would  come 
within  the  statute.  If  the  reasonable  time  is  less 

than  a  year 

The  Court:  I  don't  know  what  the  California 
authorities  are  on  that.  I  read  your  memorandum 
in  connection  with  the  motion;  I  don't  think  that 
that  point  was  covered.  I  am  not  familiar  with  what 
the  California  authorities  held,  if  there  are  any,  on 
that  subject. 

i 


Wellington  Phillips,  rl  al.  523 

Mr.  Cullinan:  Well,  it  is  liow  long  is  tho  con- 
tract to  continiu; ;  if  it  is  to  continue [504] 

The  Court:  In  otlior  words,  a  detennination  of 
what  is  a  reasonable  time  might  not  be  a  determina- 
tion that  could  b(^  madc^  at  the  time  the  contract 
starts,  because  if  you  determine  what  is  a  reason- 
able time  from  all  the  facts  and  circumstances,  you 
may  have  to  take  into  account  facts  and  circum- 
stances that  were  not  in  existence  at  the  time  that 
the  contract  was  entered  into. 

Mr.  Cullinan:    Of  course,  the  question 

The  Coui't:  It  depends  on  the  nature,  of  course, 
of  the  contract. 

Mr.  Cullinan:  The  question  is  what  did  the 
parties  agree  to.  If  they  agreed  at  the  time  to  a 
contract  for  a  reasonable  period  of  time  and  if  the 
reasonable  period  of  time  is  more  than  one  year, 
then  they  agreed  to  a  contract  that  cannot  be  per- 
foi-med  in  one  year. 

The  Court:  Well,  of  course,  there  is  one  aspect 
of  the  case  which  would  indicate  that  the  arrange- 
ment was  entered  into  w^ith  no  time  specified. 

Mr.  Cullinan:  Yes,  with  no  time  specified,  in 
which  case  it  w^ould  be  terminable  at  will. 

The  Court:  Not  necessarily.  It  depends  on  the 
nature  of  the  contract  and  what  it  is  that  the  parties 
wei-e  agreeing  to  do.  It  might  be  a  contract  that  was 
intended  to  exist  for  a  reasonable  time  under  all  of 
the  circumstances  of  the  relationship  that  is  created 
by  the  parties  at  the  [505]  time. 

Mr.  Cullinan:  DuPont  v.  Clearborn,  an  Eighth 
Circuit  case,  64  Fed.  2d  255,  pointed  out  that  jobber 
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or  dealer  arrangements  wherein  no  time  is  specified 
are  arrangements  that  are  terminable  at  will. 

The  Court:  I  think  the  rule,  whatever  it  is  in 
that  case,  has  to  be  determined  on  the  basis  of  what 
the  case  was  before  the  Court.  I  don't  think  any 
court  could  lay  down  a  rule  in  every  case  that  would 
be  true. 

Mr.  Cullinan:  But  certainly,  taking  all  the  evi- 
dence in  this  case,  there  is  no  evidence  that  the 
parties,  first,  none  that  they  agreed  for  any  ten 
years  or  any  said  number  of  years.  Secondly,  there 
is  no  evidence  to  show  that  they  agreed  this  would 
continue  for  a  reasonable  period  of  time.  All  the 
evidence  shows  is  that  Phillips  wanted  to  be  a  job- 
ber to  sell  to  the  commissaries.  Hunt's  said,  ^'O.K. ; 
you  can  sell  to  the  commissaries.  We  will  sell  to  you 
and  you  can  resell  to  them. ' ' 

The  Court:  I  think  you  have  to  assume,  I  think 
you  have  to  start  out  with  the  assumption  it  was  a 
contract  which  was  mutually  advantageous.  I  don't 
put  too  much  faith  in  the  idea  that  this  was  some 
suppliant  that  came  to  get  a  handout  and  was  just 
a  good-natured  act  on  the  part  of  the  Hunt  people 
to  enter  into  this  arrangement.  It  was  an  arrange- 
ment that  had  mutual  advantages  to  them,  each 
having  [506]  some  benefits  and  some  burdens  in 
connection  with  it,  w^hatever  the  relationship  was. 
I  think  that  is  only  fair. 

Mr.  Cullinan:  Well,  I  think  business  men  when 
they  enter  into  any  arrangement 

The  Court:  Whenever  there  is  a  controversy, 
one  fellow  says,  oh,  the  other  fellow  did  nothing; 
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lie  is  no  good;  he  beat  his  wife,  or  something.  That's 
always  what  you  find  in  these  lawsuits  when  there 
is  a  disagn^ement  afterwards.  But  usually,  when 
business  men  get  togetlier,  they  at  least  think,  when 
they  enter  into  the  contract,  that  each  of  them  is 
going  to  get  some  advantage. 

Mr.  Cullinan:  I  think  that's  so,  and  I  think  that 
a  jobber  is  willing  to  take  a  risk — most  of  them 
do — when  they  get  into  something  that  they  think 
they  are  going  to  make  some  money  out  of  it  and 
they  are  willing  to  have  it. 

The  Court :  I  don 't  want  to  interrupt  your  argu- 
ment, because^  I  will  give  you  more,  or  course,  time 
in  connection  with  this,  but  we  are  taking  a  long 
time  on  a  matter  that  seems  to  me  maybe  shouldn't 
have  been  in  court,  that  it  was  a  matter  that  busi- 
ness men  ought  to  have  sufficient  capacity  to  adjust 
between  themselves,  these  kind  of  sorry  cases  where 
a  lot  of  technical  questions  come  into  the  case. 

Personally,  my  feeling  in  the  matter  is  that  there 
are  grave  legel  obstacles,  which  may  be  overcome — 
I  don't  know — to  the  plaintiff's  recovering,  but  I 
don't  think  he  got  a  [507]  very  good  deal  from  the 
Hunt  Company,  because  he  built  up  a  business  there 
which  they  spoke  of,  as  I  mentioned  before,  in 
glowing  terms  and  when  things  were  moving  along 
pretty  well.  His  account,  it  is  true,  had  a  big  debit 
side  to  it,  but  it  was  being  built  up  and  Hunt  was 
getting  twice  as  much  business  as  they  got  before. 
Because  the  grass  looked  greener  in  this  bigger 
field,  why,  for  that  reason  they  suddenly  shut  him 
off  and  legally  they  may  be  right.  I  only  mention 
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this  because  I  think  this  is  the  kind  of  business 
controversy  that  deserves  a  less  technical  and  per- 
haps more  equitable  and  perhaps  a  little  sentimental 
consideration  in  working  this  out. 

Mr.  Cullinan:  Well,  of  course,  the  provision  of 
the 

The  Court:  I  know.  You  think  on  the  side  of 
Hunt's  that  this  is  an  afterthought  and  he  couldn't 
pay  up  the  full  balance  of  the  contract  so  he 
jockeyed  up  this  idea  of  suing  Hunt  for  it.  Well,  a 
lot  of  times  that's  what  lawyers  are  for.  I  know,  at 
least  in  my  experience  in  practicing  law,  sometimes 
a  man  doesn't  realize  that  maybe  he  has  some  kind 
of  a  claim  until  he  is  pushed  hard  and  then  he  goes 
to  a  lawyer — usually  it  is  long  after  the  barn  door 
is  shut — and  maybe  his  belated  advice  then  appears 
to  the  other  side,  sometimes,  because  it  is  belated,  to 
be  wholly  unmeritorious.  What  I  have  just  said, 
Mr.  Cullinan,  is  not  very  much  on  the  legal  side  of 
the  case,  I  appreciate  that.  [508] 

Mr.  Cullinan :  Well,  on  the  same  side  of  the  case, 
not  the  legal  side,  your  Honor,  on  the  other  hand. 
Hunt's  is  not  in  the  business  of  being  a  banker  for 
some  jobber.  They  tried  to  go  along  with  this  man. 
He  got  way  behind  in  his  accounts. 

The  Court:  Let  me  interrupt  you.  If  I  thought 
that  was  the  reason  why  this  relationship  was  dis- 
continued, I  would  not  have  made  the  remarks  I 
made.  I  think  the  truth  of  the  matter  is,  and  I  can 
only  judge  that  from  what  I  hear,  and  maybe  there 
are  other  things  that  I  don't  know  anything  about, 
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but  from  what  I  have  heard  here,  I  am  satisfied  that 
the  status  of  the  account  had  nothing  whatsoever 
to  do  with  the  ending  of  this  man's  activities  with 
the  company.  It  came  about  because  they  had  an- 
other method  of  handling  it  that  they  thought  was 
more  profiitable  and  a  better  way  of  handling  it, 
and  it's  their  right  to  do  that.  But  that  was  the 
reason  for  it,  because  Mr.  Miller  and  one  of  the 
other  men  had  no  hesitancy  in  saying  that  the  status 
of  the  account  was  not  mentioned  as  the  reason,  to 
Mr.  Phillips,  in  discussions,  for  the  discontinuance 
of  the  thing.  His  account  had  a  larger  debit  balance 
than  it  had  in  the  early  stages  of  it,  but  that 
amount,  as  I  looked  over  the  statement,  was  an  av- 
erage that  had  gone  on  for  a  long,  considerable  pe- 
riod of  time  before  the  Hunt  people  decided  to  enter 
into  this  larger  activity  with  respect  to  the  sales  to 
the  commissaries,  [509]  but  I  don't  think  that  had 
anything  to  do  with  the  matter. 

Mr.  Cullinan:  Well,  they  had  tried"'to  work  out 
various  arrangements ;  they  had  tried  that  accounts 
receivable  device,  which  didn't  work  out.  As  the 
evidence  shows,  he  did  make  promise  of  payments, 
correspondence  is  full  of  promises. 

The  Court:  He  was  about  three  or  four  months 
behind,  there  was  long  periods  of  time  there  in  the 
collections,  and  I  think  Hunt  knew  that,  and  it  was 
worth  something  to  them,  must  have  been,  to  have 
this  business  increased.  All  that  was  involved  there 
was  interest  on  their  money  during  that  period  of 
time  and  I  suppose  if  any  business  was  worth  that. 
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worth  getting  for  them,  that  that  could  have  been 
absorbed  in  the  cost  of  doing  the  business. 

But  I  must  apologize  for  taking  so  much  time 
talking  about  a  non-legal  phase  of  this  case.  I  have 
seen  before  cases  where  business  men  get  into  these 
quarrels  where  they  would  be  better,  and  sometimes 
they  do,  even  in  the  court  and  after  litigation,  to 
dispose  of  them  themselves. 

As  I  see  the  legal  problems  in  the  case,  the  main 
problem,  of  course,  is  what  was  the  contract  or 
agreement  or  understanding  that  was  had,  what  is 
the  truth  of  that,  and  secondly,  the  question  of — 
depending  upon  what  was  the  actual  agreement, 
what  law  applies,  and  then  if,  under  any  of  [510] 
those  segments  of  the  case,  it  would  appear  that 
there  was  a  contract  which  has  legal  validity  to  it 
and  it  was  breached,  what,  if  any,  damage  did  the 
plaintiffs  suffer.  All  three  of  those  things  present 
some  difficulty  in  figuring  out. 

I  just  made  this  statement  to  you,  Mr.  Cullinan, 
so  as  to  save  argument  about  the  facts  of  the  mat- 
ter because  if  this  was  a  contract  that  was  for  a  pe- 
riod of  years,  if  the  Court  accepts  that  statement 
of  the  plaintiff  as  being  what  was  said  at  the  time, 
then  you  have  the  legal  problem  of  whether  or  not, 
as  you  have  argued,  there  was  sufficient  to  show 
that  that  agreement  is  taken  out  of  the  statute  of 
frauds. 

If,  on  the  other  hand,  the  Court  were  to  accept 
the  theory  of  fact  to  be,  the  truth  to  be  that  they 
went  into  this  arrangement  and  he  was  given  this 
exclusive  jobbing  status  and  no  time  at  all  was  spe- 
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cificd,  as  to  what  legal  relationship  resulted  from 
that. 

Mr.  Ciillinan :     Yes. 

The  Court :  Si  nee  there  was  no  corroboration  of 
the  plaintiff's  statement  with  respect  to  this  long 
term  contract,  I'm  more  inclined  to  think  that  there 
was  no  time  specified,  that  this  contract  was,  by  its 
very  nature — I  should  say — or  relationship — by  its 
very  nature  was  one  that  would  extend  for  a  sub- 
stantial period  of  time  and  that  a  substantial  period 
of  time  would  be  a  reasonable  period  of  [511]  time 
in  view  of  what  the  plaintiff  was  undertaking  to  do 
and  the  knowledg'e  of  the  defendant  of  what  he  was 
undertaking  to  do,  that  it  was  an  arrangement  that 
both  sides  anticipated  would  run  for  a  substantial 
length  of  time,  and  the  best  evidence  of  that  is  that 
it  did  run  for  a  year  and  a  half  and  then  was  dis- 
continued because,  as  I  say,  some  more  rosy  picture 
was  opened. 

Mr.  Cullinan:  Well,  of  course,  whatever  ai'- 
rangement  they  had,  this  plaintiff  had  breached  it 
by  not  making  the  payments  because  certainly  his 
statement  that  the  credit  manager,  hardly  knowing 
the  man  and  having  a  1950  statement  that  covered 
three  months,  saying  to  him,  ''Pay  when  you  are 
able;  there's  no  credit  limit,"  that  is  just  a  totally 
unbelievable  statement.  A  credit  manager  wouldn't 
last  very  long  if  he  were  to  make  that  kind  of  a 
deal. 

The  Court:  I  don't  think  the  relationship  de- 
pends necessarily  on  what  the  credit  manager  said. 
It  is  what  they  did  that  indicates,  at  least  that  was 
the  way  they  were  proceeding,  that  there  was  some 
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dissatisfaction  on  the  part  of  Hunt's  that  more 
prompt  payments  weren't  being  made  but  they  still 
continued  to  carry  on,  and  I  think  there  was  some 
recognition  that  there  were  difficulties,  that  a  man 
that  had  a  large  amount  of  capital  wouldn't  need 
to  go;  they  couldn't  get  someone,  in  my  opinion, 
that  would  carry  on  the  kind  of  pioneering  work 
that  had  been  done  to  make  some  [512]  money  out 
of  this  thing — they  couldn't  get  that  arrangement 
with  some  fellow  that  had  fifty  or  a  hundred  thou- 
sand dollars;  he  didn't  need  Hunt's  to  enter  into 
that  kind  of  an  arrangement.  So  it  necessarily 
meant  someone  had  to  pioneer  for  a  while  and  that's 
what  happened  here.  [512-A] 

Mr.  Cullinan:  Yes,  the  plaintiff  who  wants  to 
pioneer  should  have  resources  to  do  it  and  shouldn't 
depend  on  the  defendant  to  finance  him,  and  that's 
what  it  developed  into. 

The  Court:  I  don't  know  if  I  would  agree  with 
you.  That's  the  very  cold  point  of  view  of  the 
hardheaded  didatic  credit  manager.  I  sympathize 
with  that  point  of  view;  he  has  a  special  job  to  do. 
But  it  doesn't  necessary  follow  as  a  matter  of  busi- 
ness that  that's  so. 

AVell,  I  don't  know  whether  that  has  been  helpful 
or  not.  If  you  would  prefer  to  write  authorities  on 
the  legal  aspect  of  this  matter 

Mr.  Cullinan:  Well,  I  think  there  are  so  many 
involved,  the  easier  way  to  do  it,  so  that  your 
Honor  would  have  each  point  and  all  the  authorities 
pertinent 
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The  Court:  I  tliiiik  you  rni.i-lit  concentrate  on 
the  question  of  whether  the  contract  that  was  to  be 
])cr formed  within  a  reasonable  time,  what  is  the 
application  of  the  law  to  that,  and  also  I  think  it 
would  be  well  to  point  out  that  if  there  is  a  breach, 
have  damages  been  shown. 

Mr.  Cullinan:     Yes. 

The  Court:  It  is  a  very  difficult  question. 
Authorities  have  all  recognized  for  a  long  time  that 
is  a  difficult  question.  There  may  be  some  evidence 
here  that  would  warrant  inferring  that  there  would 
be  some  profits  here  of  an  accumulative  nature  in 
the  future.   [513] 

Mr.  Cullinan :  There  is,  of  course,  also  the  ques- 
tion here  as  to  whether  there  was  any  kind  of  a 
contract  at  all,  whether  it  was  just  a  business 
arrangement  that  either  party  could  terminate. 
That's  one  of  the  legal  questions. 

The  Court:  It  is  a  question  of  how  you  use  the 
word  '* contract."  A  layman  always  thinks  of  a  con- 
tract as  a  piece  of  paper  that  has  got  some  writing 
on  it,  but  of  course  there  are  other  kinds  of  con- 
tracts. We  can  refer  to  it  as  a  relationship  under 
which  the  parties  agreed  to  certain  mutual  obliga- 
tions. In  a  general  sense  it  is  still  a  contract,  if  it 
has  mutuality  to  it,  if  it  complies  with  the  statutes, 
sucli  as  the  statute  of  fraud,  or  otherwise  by  other 
law  taken  out  of  reach  of  the  statutes. 

Mr.  Cullinan:  Of  course,  the  questions  here  are 
whether  there  was  a  contract  for  any  period  of  time, 
whether  there  was  a  contract  for  a  reasonable  time, 
or  whether  there  was  no  contract  at  all   for  anv 
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period  of  time,  just  as  an  arrangement  to  make 
some  sales  to  a  man  who  is  going  to  resell  them. 

The  Court:  Well,  if  that  were  the  situation  I 
would  agree  with  you,  but  the  evidence  in  this 
case,  it  seems  to  me,  is  pretty  convincing  this  wasn't 
just  a  case  where  a  man  was  buying  merchandise 
from  somebody,  isn't  a  suit  for  a  purchase  price  of 
something  of  that  sort.  This  is  an  arrangement  by 
which,  for  certain  considerations,  the  man  was  given 
exclusive  representation  on  the  part  of  Hunt's  to 
sell  exclusively,  and  [514]  no  one  else,  as  their 
jobber,  to  the  commissaries.  So  it's  more  than  just 
a  relationship,  more  than  just  a  situation  to  buy  and 
sell  merchandise  one  to  the  other. 

Mr.  Cullinan:  Except,  though,  your  Honor,  we 
don't  say  at  one  and  the  same  time 

The  Court:  If  that  were  the  case,  I  don't  think 
we  would  be  here,  because  Hunt's  must  have  a 
thousand  customers,  more  or  less.  They  don't  do 
business  with  them  on  a  relationship  that  existed 
here. 

Mr.  Cullinan:  We  don't  say  to  them,  though,  by 
the  same  token  we  don't  say  to  them,  "Now,  you 
must  stop  all  your  other  business." 

The  Court:     No. 

Mr.  Cullinan:  "And  just  concentrate  on  work- 
ing for  Hunt's." 

The  Court:  But  the  evidence  does  show  that 
Hunt's  felt  that  it  was  too  costly  to  them  to  have 
their  own  salesmen  representing  them  in  these 
transactions  with  the  commissaries,  that  there  was 
an  advantage  to  them  to  take  their  own  salesmen 
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off  and  to  handle  this  business  which  they  thouj^ht 
mi.L^ht  he  developed  into  a  profitable  business  by  a 
man,  as  a  jobber,  who,  buying  from  them,  would 
buiUl  up  that  business  with  the  eommissarios.  They 
must  have  consider(^d  that,  because  they  sent  these 
notices  out  explaining  why  they  were  doing  it  to 
the  commissaries.  [515] 

Mr.  Cullinan  :  Those  notices,  of  course,  were  like 
a  calling  card;  they  let  a  person  know  I'm  selling 
Hunt's  products  in  this  particular  establishment.  I 
don't  think  that  that  bulletin  has  any  more  status 
than  an  ordinary  calling  card,  that  a  man  goes  in 
and  he  says,  "I  am  representing  Hunt's  and  sell- 
ing Hunt's  products."  But  Hunt's  reason,  ob- 
viously, for  starting  with  Phillips  was  not  that  it 
was  so  costly  for  them  to  handle  the  commissary, 
they  just  wanted  to  make  their  salesmen  available 
for  other  work. 

The  Court:  It  was  to  their  advantage;  I  wasn't 
using  the  term  "costly"  in  the  dollars  and  cents 
sense,  but  merely  that  it  was  time,  other  elements, 
not  worth  their  while.  So  therefore  they  were  at 
least  amenable — they  may  not  have  been  seeking 
this  arrangement,  but  the}''  were  amenable  to  it  and 
they  considered  it  to  be  an  arrangement  that  added 
advantages  to  them. 

Mr.  Cullinan:  I  think  Hunt's  wouldn't  go  into 
any  arrangement  if  they  didn't  think  they  were 
going  to  get  some  advantage  from  it  in  one  form  or 
anothei',  of  course.  I  will  be  glad  to  submit [516] 

The  Court:  Would  it  be  satisfactory  to  you, 
counsel,  to  write  a  brief? 
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Mr.  Rothert:  I  am  not  sure  I  understand  what 
the  proposal  is.  I  am  waiting  my  turn.  I  know  that 
your  Honor  doesn't  wish  a  full  dress  argument  on 
the  facts  and  I  won't  impose  on  your  Honor's  time 
or  attention;  but  I  did  have  a  feeling  of  misgiving 
here  after  listening  to  the  discussion  on  the  facts, 
and  I  am  wondering  whether  your  Honor  would 
arrive  at  some  definite  decision  on  the  facts  in  his 
mind  without  my  having  a  chance  to  make  some 
presentation. 

The  Court:  Whatever  I  have  expressed  on  the 
facts  is  favorable  to  your  client. 

Mr.   Rothert:     Yes,   I   understand,   although 

The  Court:  I  make  no  bones  about  telling  you 
that.  It  is  the  legal  question  that  bothers  me. 

Mr.  Rothert:  I  recognize  that,  your  Honor,  but 
what  I  mean  is  I  don't  agree  at  all  with  what  Mr. 
CuUinan  states  as  to  what  the  evidence  shows  on 
the  fact,  and  I  wouldn't  want  to  burden  the  Court 
with  addressing  myself  to  the  facts  if  it  isn't  going 
to  be  of  any  help.  But  I  am  willing  and  I  am 
anxious  to  present  any  type  of  written  memoran- 
dum or  otherwise  that  your  Honor  thinks  will  be 
of  assistance  in  determining  the  issues  in  the  case. 
And  whether  it  will  be  presented  in  the  usual  form 
of  plaintiff  opening  or  whether  it  will  be  presented 
as  a  matter  of  a  motion  to  dismiss  so  that  the  [517] 
defendant  opens,  it  makes  no  difference  to  me. 

The  Court:  I  don't  care  either  in  that  regard. 
I  think  that  really  the  matter  arises  on  the  defend- 
ant's reserved  motion  to  dismiss  the  case,  because  if 
the  motion  to  dismiss  is  granted  that  disposes  of  the 
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case.  If  it  is  denied,  there  will  be  left  then  only 
the  question  as  to  the  sufficiency  of  the  evidence  as 
to  damages.  So  I  would  offliand  think  that  perhaps 
it  would  be  better  to  present  the  motion  first. 

Mr.  Cullinan:     Yes,  your  Honor. 

Mr.  Rothert:  In  the  nature  of  a  reserved  motion 
to  dismiss  at  the  end  of  the  plaintiff's  case? 

The  Court:  That's  right,  because  you  recall 
that, 

Mr.  Rothert:  Yes,  I  do  recall,  that  was  re- 
served. 

The  Court:     I  told  him  to  present  his  evidence. 

Because  the  legal  questions  as  to  the  plaintiff's 
case,  exclusive  of  the  question  of  damages,  which  is 
a  mixed  question  of  law  and  fact 

Mr.  Rothert:     That's  right. 

The  Court:  Aside  from  that  the  m«iin  question 
of  law  arises  on  the  motion  to  dismiss. 

Mr.  Rothert:  As  I  understand  it,  the  motion  to 
dismiss  at  the  end  of  the  plaintiff's  case  considers 
the  facts  with  the  deductions  and  inferences  most 
favorable  to  the  plaintiff.  The  very  l)rief  discussion 
oil  that  motion  held  this  morning  wasn't  on  that 
assumption  from  the  facts,  but [518] 

The  Court:  There  really  is  no  great  dispute  of 
fa("ts  in  this  case  on  the  main  issues.  There  is  a 
variety  of  viewpoints  on  the  testimony  as  to  what 
was  said  in  the  meetings  from  which  the  relatioTi- 
ship  or  agreement  of  the  parties  was  said  to  have 
grown  or  emerged.  But  aside  from  that,  there  isn't 
anv   great   factual   issue  here — a   lot   of   collatornl 
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matters  that  go  to  the  heart  of  the  matter  as  to 
what  was  the  understanding  of  the  parties. 

Mr.  Cullinan:  I  think  the  practical  and  ex- 
peditious way  to  handle  the  presentation  would  be 
for  me  imder  the  discussion  here  to  withdraw  the 
motion  and  just 

The  Court:     Submit  the  case? 

Mr.  Cullinan:  Submit  the  case,  because  we 
have 

The  Court :     We  have  some  questions 

Mr.  Cullinan:  There  is  going  to  be  factual  dis- 
cussion as  well  as  legal  discussion. 

The  Court:  I  think  perhaps  you  are  right.  You 
write  the  opening  memorandum. 

Mr.  Rothert:     Yes,  your  Honor. 

The  Court :  And  treat  it  as  if  the  case  were  sub- 
mitted. If  the  case  is  decided  in  favor  of  the  de- 
fendant, we  v^ll  say,  it  doesn't  make  much  dif- 
ference whether  it  is  on  a  motion  to  dismiss  after 
all  the  evidence  is  in  or  whether  it  is  on  the  merits. 

Mr.  Rothert:     On  the  submission,  yes.  [519] 

'I'ho  Court:  It  is  not  going  to  make  any  dif- 
ference. So  I  guess  you  had  better  take  it  in  the 
ordinary  way. 

Mr.  Rothert:     All  right. 

The  Court:  But  I  think  the  main  question  is  as 
I  have  said  on 

Mr.  Rothert:  I  have  understood  your  Honor's 
comments  on  it.  I  think  it  is  heli)ful  to  both  at- 
torneys in  the  preparation  of  the  memoranda. 

In  presenting  the  opening  memorandum  for  the 
plaintiff    I    would    ordinarily    consider    the    legal 
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points  that  were  already  argued  in  the  motion  to 
dismiss  on  the  pleadings,  and  I  see  only  one  other 
legal  point  has  been  raised  today  and  that  is,  that 
in  addition  to  the  lack  of  written  contract,  it  is 
now  contended  that  there  must  also  be  written 
authority  through  Mr.  Flyim. 

The  Court:  That  is  right;  that  is  an  additional 
point. 

Mr.  Rothert:  That  is  the  only  one  I  recognize 
as  a  new  point. 

The  Court:  On  the  allegations  of  the  complaint 
I  feel  that  Judge  Harris'  decision  was  correct  in 
denying  the  motion,  and  now  there  is  a  question  as 
to  whether  or  not  the  evidence  presented  is  suf- 
ficient of  course  to  sustain  contention  of  the 
estoppel. 

Mr.  Rothert:  I  understand  that,  yes,  your 
Honor. 

The  Court:     I  think  you  should  present  it.  [520] 

Mr.  Rothert:  How  much  time  may  I  have  to 
present  the  opening? 

The  Court:  What  do  you  say,  ten  days — ten,  ten 
and  five,  or  something  like  that? 

Mr.  Rothert:  Yes,  that  will  be  satisfactory  with 
me. 

The  Court:  Will  that  be  all  right  with  yon, 
counsel  ? 

Mr.  Cullinan:  T  am  just  trying  to  figure  when 
Christmas  comes. 

The  Court:     T  was  looking  at  the  calendar,  too. 

Mr.  Rothert :     Twentv  davs  from  now  is  the  !22nd. 
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The  Court :  Well,  I  think  maybe  you  might  take 
15  (lays,  and  then  if  you  take  15  days  to  reply 

Mr.  Cullinan:     Fine. 

The  Court:  You  won't  have  to  work  over  the 
Christmas  period,  then. 

Mr.  Rothert:     Fifteen,  fifteen  and 

The  Court:     What? 

Mr.  Rothert:     One  week,  seven  days? 

The  Court:     Fifteen,  fifteen  and  ten. 

]\rr.  Rothert :     That  is  adequate,  yes,  your  Honor. 

The  Court:     Is  that  all  right? 

iMr.  Cullinan:     Yes,  your  Honor. 

The  Court:  Also  I  would  suggest  in  the  in- 
terval, as  you  approach  the  Christmas  season  you 
might  go  outside  and  buy  each  other  a  cup  of  coffee 
and  maybe  you  might  have  a  little  discussion  among 
yourselves  about  this  case.  [521] 


Certificate  of  Reporter 

I  (We),  Official  Reporter (s)  and  Official  Re- 
porter(s)  pro  tern,  certify  that  the  foregoing  tran- 
script of  521  pages  is  a  true  and  correct  transcript 
of  the  matter  therein  contained  as  reported  by  me 
(us)  and  thereafter  reduced  to  typewriting,  to  the 
best  of  my  (our)  ability. 

/s/  F.  SWEENEY, 

/s/  W.  A.  FOSTER, 

/s/  R.  D.  NORTON. 

[Endorsed] :    Filed  April  25,  1956. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  (Jlerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accompany- 
ing documents  and  exhibits,  listed  below,  are  the 
originals  filed  in  this  Court  in  the  above-entitled 
case  and  constitute  the  record  on  appeal  herein  as 
designated  by  the  attorneys: 

Excerpt  from  Docket  Entries. 

Petition  for  Removal  from  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County  of 
Alameda,  with  copy  of  complaint  and  summons  at- 
tached. 

Bond  on  Removal. 

Answer,  counterclaim  and  cross-complaint  of 
Hunt  Food,  Inc. 

Answer  of  plaintiffs  to  counterclaim  and  cross- 
claim  of  defendant. 

Motion  of  defendant  to  dismiss  and  for  judgment 
on   pleadings. 

Order  for  Judgment. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Defendant's  Proposed  Modifications  to  Findings 
of  Fact,  Conclusions  of  Law  and  Judgment. 

Memorandum  of  Costs  of  Plaintitf. 

Memorandum  of  Costs  by  Defendant. 

Notice  of  Appeal. 
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Supersedeas  Bond. 

Statement  of  Points  Upon  which  Appellant  In- 
tends to  Rely  on  Appeal. 

Appellant's  Designation  of  Record  on  Appeal. 

Appellees'  Designation  of  Record  on  Appeal. 

Reporters'  Transcript  of  Proceedings  Nov.  28,  29, 
30,  Dec.  1  and  2,  1955. 

Plaintiffs'  Exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9,  10 
and  11. 

Defendant's  Exhibits  A,  B,  C,  D,  E,  F,  G,  H,  I, 
J,  K,  L,  M,  N,  O,  P,  Q,  R,  S,  T,  U,  V,  W,  X,  Y, 
Z,  AA,  AB,  AC,  AD,  AE,  AF,  AG,  AH,  AI,  AJ, 
AK,  AL,  AM,  AN,  AO,  AP,  AQ  and  AR. 

In   Witness   Whereof,   I   have   hereunto   set  my  | 
hand  and  affixed  the  seal  of  said  District  Court  this 
27th  day  of  July,  1956. 

C.  W.  CALBREATH, 

Clerk; 

By  /s/  MARGARET  P.  BEAN, 
Deputy  Clerk. 
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[Endorsed] :  No.  15216.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Hunt  Foods,  Inc.,  a 
Corporation,  Appellant,  vs.  Wellington  Phillips  and 
H.  W.  Liholni,  Appellees.  Transcript  of  Record. 
Appeal  From  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Di- 
vision. 

Filed:     July  27,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the   United   States   Court   of  Appeals 

for  the  Ninth  Circuit 

No.  15,216 

HUNT  FOODS,  INC., 

Appellant, 
vs. 

WELLINGTON  PHILLIPS  and  H.  W.  LIHOLM, 

Appellees. 

APPELLANT'S  STATEMENT  OF  POINTS  ON 
WHICH  IT  INTENDS  TO  RELY  ON  AP- 
PEAL AND  DESIGNATION  OF  RECORD 
MATERIAL    TO    THE    CONSIDERATION 
OF  THE  APPEAL 
Hunt  Foods,  Inc.,  Appellant,  hereby  adopts  the 
*' Concise  Statement  of  the  Points  on  Which  Ap- 
pellant Intends  to  Rely  on  Appeal,"  filed  in  the 
District  Court  of  the  above-entitled  matter  on  June 
27,  1956,  and  entered  in  the  typewritten  record,  as 
and    for   its    statement   of   points    required    under 
Riile  17(6),  and  hereby  adopts  the  "Designation  of 
Contents  of  Record  on  Appeal,"  filed  in  the  Dis- 
trict Court  of  the  above-entitled  matter  on  June 
27,  1956,  and  a])pearing  in  the  typewritten  record, 
as  and  for  its  designation  of  record  material  to  the 
appeal  herein,  as  required  by  Rule  17(6). 

EUSTACE  CULLINAN, 
BEN  C.  DUNIWAY, 
VINCENT  CULLINAN, 

By  /s/  EUSTACE  CULLINAN, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed  January  31,  1956. 
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No.  15,216 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Hunt  Foods,  Inc., 


vs. 


Wellington  Phillips 
and  H.  W.  Liholm, 


Appellant, 


Appellees. 


BRIEF  FOR  APPELLANT. 


STATEMENT  OF  JURISDICTION. 
District  Court. 

This  is  an  appeal  from  a  judgment  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Di^dsion,  in  a  civil  action  award- 
ing plaintiffs  $21,500  for  damages  for  breach  of  oral 
contract.  It  is  also  an  appeal,  in  the  same  action, 
from  a  judgment  in  favor  of  defendant  Himt  Foods, 
Inc.  for  $11,495.16  due  on  trade  acceptances  in  that 
said  judgment  failed  to  award  defendant  $2,029.63 
interest  from  the  due  date  of  the  trade  acceptances 
and  failed  to  award  defendant  attorney  fees  pursuant 
to  the  terms  of  the  trade  acceptances. 


The  complaint  for  damages  for  alleged  breach  of 
oral  contract  was  filed  in  the  Superior  Court  of  Ala- 
meda County,  California,  asking  damages  against  ap- 
pellant in  the  simi  of  $380,000  (Trans,  pp.  16-17)  and 
was  removed  to  the  said  District  Court  by  defendant 
Hunt  Foods,  Inc.,  a  Delaware  corporation,  appellant 
here,  under  Sections  1441  and  1446  of  Title  28  U.  S. 
Code  (Trans,  p.  6).  Thereafter  appellant  filed  in  the 
said  District  Court  its  answer,  counter-claim  and 
cross-complaint  (Trans,  p.  19),  alleging  the  actual  ar- 
rangement between  the  parties  and  pleading,  among 
other  things,  three  trade  acceptances  in  appellant's 
favor  on  which  the  principal  amount  due  was  $11,- 
495.16.  The  District  Court  had  jurisdiction  under  Sec. 
1332,  Title  28,  U.  S.  Code. 

Court  of  Appeals,  Ninth  Circuit. 

The  judgment  of  the  District  Court  was  entered 
June  7, 1956.  Notice  of  appeal  was  filed  Jime  18, 1956. 
Appellant's  bond  was  approved  by  the  trial  judge  and 
was  filed  June  18,  1956.  Under  Rule  73(a)  and  Sec. 
1291,  Title  28,  U.  S.  Code  this  Court  has  jurisdiction. 


I. 

CONCISE  STATEMENT  OF  THE  CASE. 
(A)  SUMMARY  OF  THE  FACTS. 

The  appellees  are  a  limited  partnership  composed 
of  Wellington  Phillips,  H.  W.  Liholm,  general  part- 
ners, and  Overseas  Trading  Corporation,  limited  part- 
ner.   The  appellant  is  a  Delaware  corporation  doing 


business  in  California  and  throughout  the  United 
States  in  the  canning  and  selling  of  foodstuffs.  From 
October,  1950,  when  appellees  first  entered  business, 
until  December,  1951,  the  partnership  was  engaged 
partly  in  selling  foodstuffs  as  a  broker  but  principally 
was  engaged  in  what  is  known  as  a  ''bidding  busi- 
ness", i.e.  bidding  on  food  items  in  the  grocery  field 
according  to  specification  and  not  according  to  brand. 
Such  a  type  of  business  is  substantially  different  from 
the  sale  of  items  by  brand  to  government  commissaries. 

As  of  December  1,  1951,  the  partnership,  through 
Phillips,  was  designated  orally  by  one  Flynn,  the 
district  manager  of  appellant's  Hay  ward  sales  office 
as  a  jobber  to  purchase  and  resell  Hunt  products  to 
21  specified  government  commissaries.  This  was  an 
entirely  new  type  of  business  for  appellees. 

The  appointment  was  exclusive  only  in  the  sense 
that  Hunt  itself  would  not  have  its  three  salesmen 
sell  to  these  specific  commissaries.  It  was  not  ex- 
clusive to  the  extent  of  limiting  the  regular  business 
of  appellees,  and  appellees  were  free  to  sell  compet- 
itor's products  except  as  a  jobber  to  the  specified  com- 
missaries. 

Phillips  is  the  only  partner  that  anyone  at  Himt 
has  ever  seen  or  communicated  with.  Appellees'  case 
is  based  on  Phillips'  testimony  of  the  conversations 
he  had  with  Flynn,  the  district  manager  of  the  Hay- 
ward  sales  office  of  appellant.  Therefore,  for  con- 
venience sake,  we  will  sometimes  refer  to  appellees, 
collectively,  as  Phillips  and  to  appellant  as  Hunt. 


Flynn  died  in  December  1953  long  before  Phillips 
asserted  any  contract.  The  oral  arrangement  was  not 
made  with  any  executive  of  Hunt  and  no  officer 
of  Himt  knew  of  any  contract  such  as  that  asserted 
in  this  action.  In  so  far  as  the  officers  of  Hunt  knew, 
that  company  was  selling  some  products  to  Phillips 
who  resold  to  government  commissaries,  either  party 
being  free  to  discontinue  at  any  time. 

Appellees  commenced  operations  for  Himt  in  De- 
cember, 1951  and  the  arrangement  was  temiinated  by 
Hunt  in  April,  1953.  The  Court  found  that  the 
arrangement  was  for  an  indefinite  period  and  that, 
when  Himt  terminated  sales  to  Phillips  after  16 
months  of  operation,  it  had  breached  the  contract 
because  the  oral  contract  was  to  run  for  some  longer 
but  undetermined  period  of  time. 

Under  the  oral  contract,  as  testified  to  by  Phillips, 
he  could  not  be  required  to  purchase  any  quota  or 
other  minimiun  amount  of  goods  from  Himt.  Under 
the  oral  contract,  as  shown  by  the  uncontradicted 
evidence,  Phillips  was  free  to  and  did  continue  to 
carry  on  his  brokerage  and  bidding  business  for  cus- 
tomers other  than  Hunt.  During  the  first  year  of  the 
period  Phillips  handled  Hunt's  products,  he  did  over 
a  quarter  of  a  million  dollars  in  his  "bidding"  busi- 
ness involving  products  of  other  manufacturers  and 
he  increased  his  profits  on  brokerage  for  others  by 
40%. 

Virtually  from  the  start  of  their  relationship, 
Phillips  failed  to  pay  when  due  for  merchandise  de- 


livered.  Every  credit  arrangement  was  violated  by 
him.  At  the  time  of  termination,  in  April,  1953,  he 
owed  Hunt  approximately  $25,000,  much  of  which  was 
owed  for  goods  delivered  by  Himt  four  months  earlier. 
This  default  justified  termination. 

Phillips  never  had  the  financial  resources  to  handle 
the  job  undertaken.  He  could  not  continue  unless 
Hunt  undertook  to  be  a  banker,  a  task  which  could 
not  and  was  not  assimied  by  Hunt. 

There  is  a  complete  absence  of  evidence  to  support 
a  finding  of  damages  to  apx)eUees.  There  is  nothing 
in  the  record  to  show  the  actual  sales  of  Hunt  prod- 
ucts made  by  Phillips  in  the  16  months.  There  is  no 
evidence  of  the  actual  profit  made  by  appellees  on 
these  sales.  There  is  no  evidence  of  appellees'  expense 
of  handling  the  Hunt  account.  Phillips  relies  upon 
guesses,  surmises,  and  speculation  in  place  of  intro- 
ducing the  actual  facts  of  his  performance. 

Subsequent  to  termination,  Phillips  made  payments 
on  the  Hunt  balance  so  that  by  August,  19-53,  the  bal- 
ance due  Hunt  was  reduced  to  $13,319.37.  Phillips 
then  accepted  three  trade  acceptances  each  in  the  sum 
of  84,439.79,  representing  this  balance  due  to  Hunt. 
These  acceptances  were  due,  resx)ectively,  on  October 
1.  1953,  November  1,  1953,  December  1,  1953.  Phillips 
paid  $1,824.21  on  the  first  trade  acceptance.  The  bal- 
ance of  $2,615.55  on  this  acceptance  was  never  paid, 
and  no  payments  were  ever  made  on  the  other  two 
acceptances,  leaving  $11,495.16  principal  due.  Each  of 
the  trade  acceptances  provided  for  reasonable  attor- 
neys* fees  if  suit  were  instituted  for  collection. 


The  Court  awarded  Hunt  judgment  for  the  prin- 
cipal balance  of  $11,495.16  due  but  failed  to  include 
interest  from  maturity  date  or  attorneys'  fees,  as  pro- 
vided in  the  documents.  The  Court  also  awarded 
Phillips  $21,500  damages  but  the  Findings  do  not 
show  any  basis  for  computation  of  damages. 


(B)  SUMMARY  OF  LEGAL  QUESTIONS. 

(1)  Reason  for  Termination  need  not  be  stated 

(2)  The  Arrangement  was  terminable  at  will 

(3)  Lack  of  Mutuality  makes  the  contract  termin- 
able at  will 

(4)  The  Statute  of  Frauds  is  a  Defense  and  FjS- 
toppel  is  not  applicable 

(5)  Any  term,  indefinite  or  not,  which  is  for  more 
than  a  year,  is  within  the  statute 

(6)  No  one  had  authority  to  bind  Hunt  for  more 
than  one  year 

(7)  Prospective  damages  not  awarded  to  a  new  en- 
terprise 

(8)  There   is   no   evidence   to   support   a   damage 
award  to  Phillips 

(A)  The  best  possible  proof  must  be  given 

(B)  Guess  and  conjecture  are  not  sufficient 

(C)  Contingent  future  bargains  render  dam- 
ages uncertain 

(D)  Phillips'  dilemma 


(E)  Total  lack  of  proof  of  Phillips'  expense 

of  doing  business 

(F)  No  proof  of  profit  or  losses  after  termina- 
tion 

(G)  No  proof  of  ability  to  perform 


II. 

SPECIFICATIONS  OF  ERRORS  IN  THE  FINDINGS. 

There  were  many  material  errors  in  the  Findings. 
The  District  Court  also  failed  to  find  on  several  mate- 
rial issues. 

The  Findings,  as  signed,  are  at  pages  36  to  42  of 
the  Transcript  of  Record.  Appellant  duly  filed  pro- 
posed Modifications  of  Findings  (Tr.  pp.  43-53)  and 
the  reasons  therefor,  none  of  which  were  adopted. 


(A)  ERRORS  RELATIVE  TO  APPEAL  FROM  JUDGMENT  AWARD- 
ING APPELLANT  ONLY  $11,495.16,  AND  OMITTING  INTER- 
EST, ATTORNEYS'  FEES  AND  COSTS. 

Finding  XII  (Trans,  p.  41)  makes  no  reference  to 
the  provisions  of  the  Trade  Acceptances  under  which 
Phillips  was  boimd  to  pay  all  costs  of  collection  in- 
cluding attorneys'  fees  and  fails  to  award  attorneys' 
fees.  This  Finding  also  fails  to  specify  interest  on  the 
liquidated  amounts  from  date  of  maturity.  Computa- 
tion of  the  interest  and  attorneys'  fees  is  set  forth  in 
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Appellant's  Proposed  Modification  to  this   Finding 
(Trans,  pp.  50-52). 


(B)    ERRORS  RELIED  UPON  IN  APPEAL  FROM  JUDGMENT 
AWARDING  DAMAGES  TO  PHILLIPS. 

Specification  No.  1 — Findings  relating  to  the  nature  of  the  ar- 
rangement. 

Finding  III  (Trans,  pp.  37-38)  finds  that  Phillips 
was  orally  appointed  an  exclusive  jobber  for  Hunt's  to 
purchase  and  resell  Hunt  products  to  designated  com- 
missaries for  an  unspecified  period  of  time  commenc- 
ing December  1,  1951  and  that  Phillips  agreed  to  pro- 
mote the  sale  of  Hunt  products  and  to  perform  the 
duties  and  obligations  of  an  exclusive  military  jobber. 

The  alleged  oral  contract  was  made  in  the  course 
of  conversations  between  Phillips  and  one  Flynn,  then 
sales  manager  of  the  Hayward  office  of  Hunt  (Trans, 
p.  170).  (Since  Flynn  died  in  December  1953  (Trans. 
p.  432)  long  before  Phillips  asserted  any  oral  con- 
tract, the  only  direct  testimony  of  what  was  agreed  to 
is  that  of  Phillips  himself.) 

Phillips  says  he  told  Flynn  that  he  was  willing  to 
buy  Hunt  products  and  resell  to  the  commissaries  in 
Northern  California  if  he  could  be  assured  of  having 
the  arrangement  for  a  10-year  period  (Trans,  p.  103) 
because  he  would  probably  make  little  profit  at 
first.  The  Court  disbelieved  him  on  this  and  held 
that  an  arrangement  for  an  indefinite  period  re- 
sulted. Phillips  could  resell  at  any  price  he  thought 
desirable    (Trans,   p.   121) ;   there   was   no   quota   or 
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minimum  amount  of  purchases.  Phillips  testified  as 
follows  (Trans,  p.  232)  : 

**Q.  Was  there  any  minimum  number  of  j)urchases 
that  was  established;  that  you  would  have  to  pur- 
chase any  minimum  amount  of  canned  goods? 

A.    None." 

Phillips  retained  the  right  to  devote  as  much  time 
as  he  wished  to  work  for  others  in  his  regular  business 
— bidding  and  brokerage.  How  substantial  a  business 
he  did  for  others  while  handling  Himt  products  will 
be  shown  in  the  discussion  imder  the  next  succeeding 
specification  of  error. 

There  is  no  evidence  as  to  what  are  the  ''duties 
and  obligations"  of  a  jobber  or  whether  they  were 
ever  discussed;  hence  the  finding  is  without  basis. 
The  complaint  alleges  only  that  appellees  agreed  to 
''promote  the  sales"  [Par.  IV  (4)  Trans,  p.  11]. 
There  was  no  "compensation"  payable  to  appellees. 

Phillips'  conduct  at  and  subsequent  to  termination 
shows  there  was  no  contract  that  was  to  continue.  It 
is  significant  that  at  this  termination  meeting  Phil- 
lips did  not  claim  he  had  any  contract  or  other  non- 
terminable  arrangement  with  Hunt  (Trans,  p.  427). 
He  accepted  the  fact  of  termination.  In  the  nine 
months  between  the  date  of  tennination  and  early 
1954,  numerous  letters  (e.g.  Ex.  H,  I,  J,  K)  passed 
between  the  parties.  In  none  of  these  does  Phillips 
claim  any  contract.  He  introduced  a  copy  of  a  pur- 
ported letter  dated  March  14,  1953  to  Mr.  Miller 
(Exhibit  6).  This  was  never  received  at  Hunt's 
(Trans,  p.  453).    Phillips  never  mentioned  it  in  Ex- 
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hibit  H,  his  letter  of  a  month  later,  nor  did  he  men- 
tion that  letter  thereafter. 

The  authorities  holding  that  the  arrangement  is 
terminable  at  will  are  collected  in  Sections  2  and  3  of 
the  Argument,  infra. 

Specification  No.  2 — Findings  relating  to  estoppel. 

Findings  IV  and  V  (Trans,  pp.  38-39)  are  that 
at  the  time  the  oral  agreement  was  made,  Phillips  ad- 
vised that  he  would  sell  without  substantial  profit  for 
about  two  years  and  that  he  would  eventually  abandon 
his  bidding  business  and  that,  in  performing,  Phillips 
substantially  abandoned  his  bidding  business  and  did 
sell  quantities  of  Himt  products  without  substantial 
profit.  It  will  be  noted  that  the  Findings  are  7iot  that 
Phillips  was  required  to  do  either  of  these. 

The  finding  that  Phillips  would  sell  'Svithout  sub- 
stantial profit"  is  meaningless  because  there  is  no  evi- 
dence of  what  a  ^ ^substantial' '  profit  is.  Furthermore, 
there  is  no  evidence  of  what  profit  appellees  actually 
made  on  their  Hunt  sales  nor  of  expenses.  Detailed 
discussion  of  the  insufficiency  of  evidence  on  profits 
is  in  the  Appendix,  Part  II. 

Some  note  should  be  made  here  of  Phillips  testi- 
mony that  there  was  no  profit  trouble  for  him  (Trans, 
p.  367). 

Phillips  was  free  to  and  did  continue  his  bidding 
and  brokerage  business.  During  the  first  year,  1952, 
of  the  Himt  arrangement,  Phillips  did  over  a  quarter 
of  a  million  dollars  sales  for  others  in  bidding  and 
brokerage ;  a  $253,175  voliune  in  the  bidding  business 
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against  $94,000  in  Hunt  sales  (Trans,  p.  360).  In 
addition  to  this,  he  increased  his  profits  as  broker  for 
others  than  Hunt,  by  40%,  from  $2,773.43  in  1951  to 
$3,906.15  in  1952  (Trans,  p.  361).  He  actually  took 
on  extra  help  for  the  brokerage  work  (Trans,  p.  239). 
So  his  bidding  business  and  his  brokerage  business 
constituted  more  than  75%  of  his  total  business  for 
the  year,  leaving  the  Hunt  account  as  virtually  a 
sideline. 

Furthermore,  the  evidence  does  not  show  any  need 
to  curtail  appellees'  other  business.  The  new  venture 
with  Hmit  only  required  infrequent  visits  to  com- 
missaries (Trans,  p.  149),  which  were  virtually  within 
a  small  geographic  triangle  with  the  respective  points 
at  San  Francisco,  Sacramento  and  Monterey.  Twenty- 
one  commissaries  were  designated  as  those  to  which 
Phillips  might  resell  Hunt  products  (Ex.  AM)  ])ut, 
so  far  as  the  evidence  shows,  Phillips  sold  only  to 
Alameda,  Ord,  Hamilton  (few  months).  Camp  Cook 
(two  sales),  and  Lompoc  (two  sales). 

Prior  to  asking  for  the  Hunt  business,  Phillips  had 
said  the  bidding  business  was  falling  off  and  he  was 
seeking  other  types  of  business  to  fill  the  gap  (Trans, 
p.  267).  So  far  as  the  proof  goes  that  was  why  the 
business  might  decrease.  There  is  no  evidence  that 
Phillips  voluntarily  cut  dotvn  the  business. 

Under  the  rules  of  law  discussed  in  Sections  3  and 
4  of  the  Argmnent  of  the  Case,  infra,  these  facts  are 
insufficient  as  a  basis  for  estoppel  against  Hunt. 
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Specification  No.  3 — Findings  on  performance  and  breach. 

Findings  VI  and  VII  (Trans,  pp.  39-40)  find  that 
Hunt  breached  the  contract  by  terminating  the  ar- 
rangement and  that  Phillips  had  performed  fully  up 
to  that  time. 

There  is  a  total  omission  to  find  on  either  Phillips' 
inability  to  pay  or  on  his  repeated  violations  of  every 
credit  arrangement  made  with  him  during  the  period. 
The  trial  judge  himself  said  (Trans,  pp.  193-194)  ''that 
there  was  a  failure  (of  appellees)  to  pay  and  money 
owing  is  apparently  not  in  dispute."  The  evidence 
showing  the  default  of  Phillips  is  siunmarized  in  Part 
I  of  the  appendix  to  this  brief. 

Specification  No.  4 — Findings  relating  to  the  nature  and  origin 
of  damages. 

Finding  VIII  is  to  the  effect  that  as  a  result  of 
selling  without  "substantial"  gross  profit,  Phillips  in- 
curred substantial  losses,  in  that  his  business  credit 
was  damaged  and  he  was  unable  to  renew  his  bidding 
business. 

Damage  to  credit: 

The  striking  fact  of  this  whole  case  is  that  Phillips 
never  had  the  financial  ability  to  perform!  The  only 
capital  Phillips  had  at  time  of  termination  was  ac- 
counts receivable  (Trans,  p.  144).  There  is  no  evi- 
dence as  to  what  capital,  if  any,  the  partnership  had 
at  the  start  of  this  operation.  Mr.  Church  told  Phil- 
lips he  would  be  out  of  business  if  he  did  more  than 
$5000  a  month  gross  sales  (Trans,  p.  490)  because  of 
insufficient  capital. 
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Causation: 

There  is  no  evidence  that  the  Hunt  account  caused 
any  loss  of  capital  or  credit.  Other  factors  caused 
Phillips'  condition,  whatever  the  condition  was.  Thus, 
in  February  of  1953  a  fire  adversely  affected  Phillips' 
business  and  this  affected  the  profits  in  his  business 
(Trans,  p.  233) ;  an  unauthorized  withdrawal  of  $5000 
by  the  partner,  Liholm,  left  the  partnership  short  of 
capital  (Exhibits  I,  J,  M)  ;  Phillips  was  also  ham- 
pered by  the  bankruptcy  of  a  larger  creditor  who 
owed  him  $4000  (Exhibits  AK,  AF). 

In  addition  to  these  factors,  in  1952,  when  arrear- 
ages on  the  Himt  purchases  were  mounting,  Phillips 
paid  out  over  $12,000  as  a  loan  to  the  limited  partner. 
Overseas  Finance  &  Trading  Co.  (Trans,  p.  237),  at 
the  rate  of  about  $1000  a  month  (Trans,  p.  389)  the 
limited  partner  being  then  in  tax  trouble  with  the  Fed- 
eral government  and  paying  off  Federal  tax  liens. 
The  loan  was  not  repaid.  These  events  caused  what- 
ever loss  may  have  been  suffered. 

There  is  no  proof  of  what  loss  Phillips  suffered  in 
the  Hmit  business — in  fact  appellee's  counsel  stated 
no  effort  would  be  made  to  prove  the  amount  of  any 
loss  so  suffered  (Trans,  p.  130).  According  to  Mr. 
Willey,  appellee's  accountant,  the  Overseas  Finance 
&  Trading  Co.  (which  Phillips  asserted  (Trans,  p. 
146)  was  his  only  source  of  credit),  was  unable  to 
advance  any  funds  to  appellees  because  all  its  capital 
was  tied  up  in  a  camera  business  (Trans,  pp.  390-391), 
and,  also,  that  company  w^as  struggling  to  pay  off 
Federal  tax  liens  on  the  installment  plan  (Trans,  pp. 
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392-393).  Obviously,  this  drying  up  of  an  alleged- 
credit  source  was  not  caused  by  Hunt.  It  was  due  to 
the  Overseas  Company's  business  problems,  with 
which  Hunt  was  not  concerned. 

There  is  no  evidence  that  Phillips  requested  credit 
from  his  limited  partner  or  from  a  lending  institution, 
before  or  after  termination ;  hence  no  evidence  of  lack 
of  credit. 

Resumption  of  bidding  business: 

The  evidence  shows,  (see  simimary  imder  Specifica- 
tion 2  above),  that  Phillips  did  a  tremendous  bidding 
business  while  handling  the  Hunt  arrangement.  Phil- 
lips himself  testified  that  immediately  upon  termina- 
tion ''we  started  to  resume  our  bidding  business  and 
we  also  went  into  the  brokerage  business".  (Trans,  p. 
144).  He  admitted  that  volume  increased  a  few  weeks 
after  termination  (Trans,  p.  234),  and  between  June 
1953  and  September  1954  he  wrote  often  of  the 
substantial  volume  he  was  doing  after  termination 
(Exhibits  J,  K,  P,  R,  S,  T,  U,  Y,  AI,  AK,  AL).  He 
even  sent  copies  of  large  new  contracts  (Ex.  R)  and 
a  summary  of  new  accounts  receivable  (Ex.  U). 

Specification  No.  5 — Findings  relative  to  Hunt's  knowledge  of 
the  agreement. 

Finding  IX  is  to  the  effect  that  Hunt  was  informed 
of  and  consented  to  the  Phillips'  plan  to  sell  at  little 
profit  for  two  years  and  discontinue  his  bidding  busi- 
ness. As  will  be  shown  in  the  discussion  of  the  ' '  Equal 
Dignities"  law,    [Part  6  of  the  Argument],  it  was 
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incumbent  upon  Phillips  to  j^rove  that  an  executive 
officer  of  Hunts  actually  had  notice  of  the  terms  of 
the  contract  found  by  the  Court  to  have  been  made. 

The  whole  arrangement  was  made  between  Phillips 
and  Flynn  (Trans,  p.  170),  who  was  not  an  executive 
officer.  Phillips  had  a  conversation  with  Miller,  the 
assistant  sales  manager,  but  details  were  not  discussed 
(Trans,  p.  107),  and  Miller,  (who  was  not  an  execu- 
tive officer),  knew  nothing  of  the  details  (Trans,  pp. 
445,  446).  Flynn  made  no  reports  to  superiors  of 
what  he  arranged  with  Phillips  (Trans,  pp.  421,  424, 
445-446). 

The  only  time  Phillips  ever  talked  with  an  execu- 
tive officer  was  after  termination  when  he  telephoned 
Mr.  Erlanger,  who  had  never  heard  of  a  contract  with 
Phillips  (Trans,  p.  141). 

Specification  No.  6 — Findings  relating-  to  basis  for  computing 
damages. 

Finding  X  (Trans,  p.  41)  finds  that  a  ''reasonable 
computation"  of  damages  is  $21,500. 

There  is  no  foundation  for  any  award  of  damages. 
Appellees'  comisel  has  stated  that  the  damages  sought 
are  based  on  a  prospective  profit  (Trans,  p.  120).  In 
Part  II  of  the  Appendix  we  discuss  in  detail  the  in- 
sufficiency of  the  evidence  to  support  any  finding  of 
damages.  Suffice  it  to  point  out  here  that  Phillips 
was  authorized  to  resell  to  21  commissaries  (Exhibit 
AM),  and  he  operated  for  16  months,  yet  he  proved 
only  the  amount  of  his  sales  at  Alameda  Air  Base  for 
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12  montlis  (Trans,  p.  295),  four  months  at  Fort  Ord 
(Trans,  p.  298),  and  four  months  at  Hamilton  Air 
Base  (Trans,  p.  300).  These  limited  periods  were  se- 
lected because  sales  were  "spotty"  in  other  months 
(Trans,  p.  300).  Using  these  carefully  selected  fig- 
ures, and  making  the  additional  but  unwarranted  as- 
sumption that  (Trans,  pp.  312-314)  the  same  prod- 
ucts would  be  sold  at  each  commissary,  Phillips  then 
estimates  his  amiual  volume  at  the  three  bases,  dis- 
daining proof  of  the  actual  annual  volume.  He  then 
assumes  that  others  of  the  commissaries  were  "as 
big"  as  these  (Trans,  p.  314),  and  thus  derives  an  esti- 
mated annual  volume  at  other  bases,  again  failing  to 
prove  his  actual  annual  volimie.  He  then  invents  a 
margin  for  the  future  of  20%  gross  profit  (Trans, 
p.  317)  without  any  foimdation  therefor. 

Even  with  this  pyramid  of  speculations,  Phillips 
never  produced  evidence  of  his  expenses  of  doing 
business  as  against  his  gross  profit  guess. 

In  order  to  make  a  proper  finding  on  damages, 
the  Court  tvould  have  to  find: 

(a)  that  Phillips  was  entitled  to  unlimited 
credit  to  enable  him  to  make  the  prospective  sales 
on  which  loss  of  future  profits  is  based ; 

(b)  the  amoimt  of  the  prospective  voliune ; 

(c)  the  percentage  of  net  profit  that  could  be 
made  by  Phillips  (gross  less  expenses)  ; 

(d)  the  length  of  the  period  the  arrangement 
was  to  run. 

The  Coui-t  didn't  so  find;  it  couldn't. 


17 


Specification  No.  7 — The  Court  incorrectly  applied  the  law. 

Discussion  of  the  law  applicable  to  this  case  is  found 
in  the  next  succeeding  section  of  this  brief. 


III. 

CONCISE  ARGUMENT  OF  THE  CASE. 

1.     THE  REASON  FOR  TERMINATION  NEED  NOT  BE 
STATED  TO  THE  OTHER  PARTY. 

The  default  of  Phillips  in  his  payments,  his  callous 
disregard  of  every  payment  plan,  was  a  material 
breach,  justifying  termination.  The  trial  judge  made 
much  of  the  fact  that  the  default  was  not  mentioned  in 
the  conversation  at  which  Phillips  was  advised  of  the 
termination  (Trans,  p.  526). 

It  is  not  necessary  that  the  cause  for  termination 
be  stated  to  the  other  party.  It  is  only  necessary  that 
there  he  a  cause.  Justice  Brandeis,  for  the  United 
States  Supreme  Court,  summarized  the  rule  in 
College  Point  Boat  Corp.  v.  U.  S.  (1925)  267  U.S. 
12,  45  Su.  Ct.  199,  69  L.  Ed.  490  (at  page  493  of  69 
L.  Ed.)  : 

'*A  party  to  a  contract  who  is  sued  for  its 
breach  may  ordinarily  defend  on  the  ground  that 
there  existed,  at  the  time,  a  legal  excuse  for  non- 
performance by  him,  although  he  was  then 
ignorant  of  the  fact.  He  may,  likewise,  justify 
an  asserted  termination,  rescission,  or  repudia- 
tion, of  a  contract  by  proving  that  there  was,  at 
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the  time,  an  adequate  cause,  although  it  did  not 
become  known  to  him  until  later. ' ' 

See  also : 

Restatement,  Contracts,  Sec.  278; 
Western  Auto  Supply  v.  Sullivan  (C.C.  8, 1954) 
210  F.  (2d)  36. 

That  there  was  sufficient  cause  is  demonstrated  in 
the  review  of  the  evidence  in  Part  I  of  the  appendix. 


2.     THE  ARRANGEMENT  WAS  TERMINABLE  AT  WILL. 

There  are  many  gambles  taken  in  commercial  life. 
Here  Phillips  bought  Hunt's  products  and  resold 
them.  Each  hoped  the  arrangement  would  be  mutually 
successful  and  would  continue.  This  is  true  of  any 
business  arrangement.  The  trial  Court  felt  that  if 
parties  hope  that  an  arrangement  will  last  for  a  period 
of  time,  they  thereby  agree  to  deal  for  a  period  of 
time  (Trans,  pp.  243-244).  But  the  law  is  clear  that  a 
hope  is  not  itself  an  agreement  binding  parties  for  a 
period  of  time;  each  is,  nevertheless,  free  to  stop 
dealing  with  the  other.  A  mutual  expectation  of  in- 
definite continuance  of  a  relationship  is  customary 
but  that  does  not  abridge  the  right  of  either  party 
to  terminate.  Curtiss  Candy  v.  Silherman,  (C.C.  6th, 
1933)  45  F.  (2d)  451  at  452.  (See  also  Ruinello  v. 
Murray  (1951)  36  Cal.  (2d)  687,  227  Pac.  (2d)  251). 

Contrary  to  the  ^dew  expressed  by  the  trial  Court 
(Trans,  p.  529)  the  mere  fact  that  the  parties  did  busi- 
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ness  together  for  more  than  a  year  does  not  raise  any 
inference  that  they  had  actually  contracted  to  be 
bound  to  each  other  for  that  or  any  other  period.  A 
persuasive  line  of  cases  supports  this  contention: 
Willard  Southland  d  Co.  v.  United  States  (1922) 
262  U.S.  489,  67  L.  Ed.  1086;  Curtiss  Candy  Co.  v. 
Silherman  (6th  Circuit)  45  F.  (2d)  451;  Jordan  v. 
Buich  Motor  Co.  (7th  Circuit)  75  F.  (2d)  447; 
William  C.  Atwater  d  Co.  v.  United  States  (1922) 
262  U.S.  495,  67  L.  Ed.  1089) ;  Fitzgerald  v.  First  Na- 
tional Bank  (8th  Cir.,  1902)  114  Fed.  474  and  others. 
All  of  these  cases  concern  manufacturer  and  dealer- 
ship agreements,  some  written  and  some  oral,  and 
they  hold  that  the  arrangement  is  terminable  at  will. 

The  Fourth  Circuit  summarized  the  rationale  of  the 
decisions  in  Ford-  Motor  Co.  v.  Kirkm/ijer  Motor  Co. 
(1933)  65  F.  (2d)  1001  at  1003: 

''This  contract  was  not  one  of  sale,  or  of  hiring, 
or  of  agency.  Viewed  in  the  light  most  favorable 
to  plaintiff,  it  was  nothing  more  than  a  condi- 
tional contract  to  sell  goods  to  plaintiff  in  the 
future  upon  the  tenns  and  prices  at  which  sales 
were  made  to  other  dealers,  but  without  specifying 
the  amount  of  goods  to  be  sold  or  purchased." 

*' It  merely  furnishes  a  basis  upon  which  dealings 
are  to  be  conducted;  and,  while  it  is  a  binding 
contract  to  the  extent  that  it  is  perfoi-med,  it 
imposes  no  obligation  on  defendant  to  sell  or  on 
the  dealer  to  buy  and  furnishes  no  basis  for  re- 
covery of  damages  if  defendant  refuses  to  sell.'' 
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3.    LACK  OF  MUTUALITY  MAKES  THE  CONTRACT 
TERMINABLE  AT  WILL. 

The  mutuality  and  enforceability  of  a  contract  de- 
pends upon  whether  or  not  both  parties  are  bound  by 
the  agreement  and  whether  there  is  sufficient  cer- 
tainty as  to  quantity  so  that  it  is  feasible  to  ascertain 
the  amount  of  the  commodity  intended  as  the  subject 
of  the  arrangement. 

In  this  case,  the  lack  of  mutuality  is  demonstrated 
principally,  but  not  exclusively,  by  two  separate  facts : 
First,  Phillips  was  entitled  to  and  did  freely  engage 
in  his  brokerage  as  well  as  his  bidding  business; 
second,  Hunt  couldn't  force  Phillips  to  buy  as  much 
as  one  can  of  goods.  j 

(a)  Phillips  right  to  concentrate  on  other  business. 

Hoffman  v.  Pfingsten  (Wis.  1951),  50  N.W.  (2d) 
369,  260  Wis.  160,  26  A.L.R.  (2d)  1132,  is  startlingly 
similar  to  this  case.  The  plaintiff  was  the  exclusive 
distributor  of  the  defendant's  products.  The  original 
contract  obliged  plaintiff  to  take  25,000  bottles  of 
defendant's  shoe  dressing  monthly,  but  this  was  modi-  \ 
fied  and  that  requirement  was  completely  eliminated 
(Phillips  had  no  quota  to  meet).  It  was  held  that  the 
contract  as  modified  lacked  mutuality.  The  Court 
pointed  out  that  this  is  particularly  so  where  a  plain- 
tiff has  no  obligation  to  give  all  his  time  to  the  de- 
fendant's products,  but  is  permitted  by  the  contract 
to  engage  in  other  business  (as  Phillips  was,  and  did). 
Friedman  v.  McKay  Leather  Co.  (1919)  179  Cal.  566, 
178  Pac.  139,  at  page  568  of  the  official  report: 
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^'As  the  api)el]ants  did  not  agree  to  give  all  or 
any  definite  portion  of  their  time  to  respondent's 
business,  it  was  wholly  optional  with  them  whether 
or  not  they  would  endeavor  to  secure  orders  for 
respondent. 

(b)  Phillips  could  not  be  forced  to  buy  from  Hunt. 

The  Eighth  Circuit  in  E.  I.  Du  Pont  De  Nemours 
d  Co.  V.  Claiborne  (1933)  64  F.  (2d)  224,  had  before 
it  a  case  very  similar  to  the  instant  case  (except  that 
in  that  case,  unlike  this  one,  the  dealer  had  spent  six 
years  building  up  the  market  for  the  products  and 
had  invested  large  sums  in  the  business).  The  issue 
as  stated  by  the  Court  (page  227)  : 

'' Reduced  to  its  lowest  terms,  the  claim  of  the 
Reno  Company  is  that  what  it  bargained  for  and 
received  from  the  Du  Pont  Company  was  an 
agreement  that  it  should  be  the  sole  distributor 
of  Duco  in  the  State  of  Iowa  so  long  as  the  Du 
Pont  Company  was  satisfied  with  its  services  and 
so  long  as  it  (the  Reno  Company)  chose  to  per- 
form the  services;  that  the  consideration  for  the 
promise  on  the  part  of  the  Du  Pont  Company  was 
the  promise  of  the  Reno  Company  to  act  as  sole 
distributor  and  to  do  the  things  which  it  was  re- 
quired to  do  under  the  agreement,  and  the  per- 
formance of  that  promise." 

(This  is  virtually  a  summary  of  Finding  I,  Trans, 
p.  38.) 

The  Court  held  that  the  defendant  could  terminate 
such  an  exclusive  contract  at  any  time  for  lack  of 
mutuality : 
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''The  contract  itself  provides  that  the  considera- 
tion for  the  services  of  the  Reno  Company  is  the 
discount  of  25  per  cent,  upon  all  materials  or- 
dered from  the  Du  Pont  Company.  The  agree- 
ment was  nothing  more  than  a  sales  agency  agree- 
ment, terminable  at  will  by  the  Reno  Company, 
but  containing  a  promise  of  the  Du  Pont  Com- 
pany to  continue  so  long  as  satisfied  with  the 
sei^dces  of  its  distributor."    (Pages  228,  229). 

''Our  conclusion,  therefore,  is  that,  whether  the 
termination  by  the  Du  Pont  Company  was  in 
good  faith  or  bad  faith,  no  action  for  damages 
could  be  based  upon  it."  (P.  233). 

See  also:  Velie  Motor  Co,  v.  Kopmeier  (C.C.  7th, 
1912),  194  F.  324;  Oakland  Motor  Co.  v.  hidiana 
Auto.  Co.  (C.C.  7th,  1912),  201  F.  499;  Woerhide  v. 
Barber  Asp.  Pav.  Co.  (C.C.  8th,  1918),  251  F.  196; 
Huffman  v.  Paige-Detroit  Motor  Co.  (C.C.  8th,  1919), 
262  F.  116. 

(c)  An  agreement  to  "promote  the  sales"  is  not  sufficient  consid- 
eration for  a  promise  to  keep  Phillips  as  a  jobber  for  an  un- 
specified period  of  time. 

In  Leach  v.  Kentucky  Coal  Company  (1919),  256 
Fed.  686,  the  plaintiff  was  to  sell  and  distribute  "as 
much  as  possible"  of  defendant's  products  for  five 
years  in  a  particular  territory.  The  Court  held  that 
there  was  a  lack  of  mutuality: 

' '  There  is  no  obligation  whatever  upon  plaintiff 
to  order  any  coal.  If  plaintiff  had  refused  or  neg- 
lected to  order  coal,  defendant  would  not  have 
any  cause  of  action  against  him." 


23 


Similarly:  Jackson  v.  Alpha  Cement  Co.  (1907), 
106  NYS  1052. 

The  last  two  cases  mentioned  were  followed  by  the 
California  Court  in  Scott  v.  Cline  Electric  Manufac- 
turing  Company  (1930),  104  Cal.  App.  122  at  126;  785 
Pac.  349  at  351. 

Accord:  Hancock  Oil  Co.  v.  McClellon  (1955),  135 
Cal.  App.  (2d)  667;  288  Pac.  (2d)  39;  Lawrence 
Block  Co.  V.  Polston  (1954),  123  Cal.  App.  (2d)  300 
at  308;  266  Pac.  (2d)  856;  J.  A.  Folger  Co.  v.  Wil- 
liamson (1954),  129  Cal.  App.  (2d)  184  at  187;  276 
Pac.  (2d)  645. 

(d)  Phillips  engaging  in  a  new  business. 

A  recent  annotation  in  26  ALR  (2d)  1139  at  1141 
points  out  that  in  determining  whether  the  approx- 
imate quantity  involved  is  sufficiently  ascertainable, 
the  Courts  hold  that  if  the  business  is  a  new  type  of 
business  when  the  contract  is  made,  the  contract  is 
imcertain  and  unenforceable  because  there  is  no  cri- 
terion to  determine  the  amount  that  would  be  needed. 
Here  Phillips  admits  that  the  jobber  arrangement  was 
new  to  appellees  and  drastically  different  from  his 
prior  business  (Trans,  p.  168  and  see  p.  97). 

(e)  Part  performance  does  not  supply  mutuality. 

The  trial  Court  on  many  occasions  showed  it  was 
impressed  by  Phillips'  testimony  that  he  had  doubled 
sales  of  Hunt's  products  to  commissaries.  This  does 
not  affect  the  mutuality  question.  In  A.  Santaella  d- 
Co.  V.  Lange  Co.  (C.C.  8th),  155  F.  719  at  725,  in- 
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volving  an  exclusive  sales  representative  in  a  desig- 
nated territory,  the  Court  said  that  counsel  had  been 
*' placing  much  stress  upon  the  contention  that  the 
testimony  of  Mr.  Lange  tended  to  show  that  a 
part  of  his  undertaking  under  the  arrangement 
between  the  parties  was  that  he  should,  by  his 
experience  and  labor,  extend  the  field  for  the  sale 
of  the  cigars  to  be  furnished  by  the  plaintiff  in 
error,  thereby  creating  a  larger  market  for  them, 
and  that  he  performed  in  this  respect  his  under- 
taking. Let  it  he  so  conceded.  But  how  does  this 
obviate  the  stubborn  fact  that  whether  or  not  he 
would  maintain  that  field  and  demand,  occupy  or 
abandon  it,  or  cease,  ad  libitum,  to  soid  in  any 
orders,  or  betake  himself  to  some  other  field  of 
opef^ation  and  employment,  where  wholly  optional 
on  the  part  of  the  defendant  in  error?  The  plain- 
tiff in  error,  on  such  election  by  its  purchaser, 
was  without  remedy."   (Emphasis  added) 

Accord.  Victor  Talking  Machine  v.  Lacher  (Mimi. 
1915),  150  N.W.  790. 

(f )  Exclusive  dealership  does  not  cure  lack  of  mutuality. 

Phillips  was  not  an  '^exclusive"  dealer  to  the  extent 
of  being  prevented  from  engaging  in  other  business. 

Phillips  would  distinguish  the  cases  on  the  ground 
that  he  had  an  '^ exclusive"  (Trans,  p.  199).  Many 
of  the  cases  above  cited  involved  ''exclusives".  As 
was  said  in  Curtiss  Candy  Co.  v.  Silberman  (C.C.  6th, 
1930),  45  Fed.  (2d)  451  at  page  453: 

'*0n  the  other  hand,  the  normal  inference  is 
that  the  parties  intended  the  restrictive  promise 
of  defendant,  to  sell  to  no  others  in  Hamilton 
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county,  to  be  operative  only  for  that  period  dur- 
ing which  plaintiffs  continued  to  represent  de- 
fendant; in  other  words,  that  the  grant  of  ex- 
clusive territory  was  dependent  upon  and  related 
to  the  performance  of  the  marketing  agreement 
and  was  coextensive  in  term  with  it — tJmt  it  tvas, 
as  was  the  marketing  agreement,  revocable  or 
terminable  at  will."  (Emphasis  added) 

An  exclusive  representative  contract,  even  where 
the  product  is  new  and  requires  the  representative  to 
install  expensive  show  rooms  or  warehouses  and  do 
much  advertising  (which  Phillips  was  not  required 
to  do),  is  terminable  at  will  where  one  or  both  parties 
has  an  unrestricted  right  to  refuse  to  perform  {Royal 
V,  Chicago  Streamlite  Co.  (7th  Circuit  1950),  178  F. 
(2d)  81). 


4.  THE  STATUTE  OF  FRAUDS  IS  A  DEFENSE  AND 
ESTOPPEL  IS  NOT  APPLICABLE. 

Appellant  pleaded  the  Statute  of  Frauds  (Trans, 
p.  24),  and  also  moved,  unsuccessfully,  for  dismissal 
prior  to  trial  on  the  same  ground  (Trans,  pp.  33-35). 
The  California  Civil  Code,  Section  1624(1)  requires 
that  a  contract  which  is  to  last  for  more  than  a  year 
shall  be  in  writing.  The  trial  Court  held  that  the  oral 
contract  was  to  continue  for  more  than  one  year  but 
that  appellant  is  estopped  to  rely  on  the  Statute. 

The  doctrine  of  estoppel  never  operates  to  destroy 
the  salutary  rules  embodied  in  the  Statute  of  Frauds 
(Stepp  V.  Williams,  52  Cal.  App.  237,  198  Pac.  661). 
The  Statute  is  designed  to  protect  a  defendant  in  a 
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situation  like  the  instant  one  wherein  the  plaintiff's 
claim  is  based  on  a  conversation  with  a  dead  man. 

Estoppel  is  not  favored  by  the  law  (23  Cah  Jur. 
(2d)  p.  421)  ;  it  is  applied  only  where  the  plaintiff 
suffers  an  ''imconscionable  hardship"  in  performing, 
which  defendant  caused  by  action  or  inaction.  "Un- 
conscionable" means  monstrously  harsh  and  shocking 
to  the  conscience  (Cf.  Domas  Realty  Co.  v.  3440 
Realty  Co.  (1943),  40  N.Y.S.  (2d)  69  at  73,  179  Misc. 
749). 

In  order  to  warrant  the  application  of  the  doctrine 
two  basic  elements  must  be  foimd — (a)  Acts  or  rep- 
resentations of  the  other  party  which  are  tantamoimt 
to  fraud,  (b)  causing  unconscionable  hardship. 

The  trial  Court's  finding  as  to  the  representation 
element  is  two-fold:  that  Phillips  said  he  intended 
(1)  to  sell  at  small  profit  for  a  while,  and  (2)  to  cur- 
tail his  other  business  so  that  he  could  work  the  Hunt 
account.  On  the  hardship  element,  it  was  found  that 
Phillips  did  so  operate  with  the  result  that,  at  time 
of  termination,  his  credit  was  impaired  and  he  was 
unable  to  resume  his  bidding  business. 

The  representation  element: 

It  is  important  to  note  that  Phillips  was  not  re- 
quired hy  the  agreement  to  follow  through  on  either 
of  his  ''intentions".  Under  the  contract,  as  pleaded 
and  foimd  by  the  Court,  Phillips  was  entitled  to  fix 
his  own  sales  price  and  he  was  entitled  to  and  did 
devote  all  the  time  he  wished  in  his  business  for  other 
customers.  Therefore,  assuming  for  the  moment  that 
there  was  a  detrimental  change  of  position,  never- 
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theless  it  would  not  be  sufficient  to  raise  an  estoppel 
because  the  change  of  position  was  not  required  by 
the  contract  or  im})licit  in  the  performance.  (23  Cal. 
Jur.  (2d)  p.  423;  Schick  Service  v.  Jones  (C.C.  9th, 
1949),  173  Fed.  (2d)  969. 

The  evidence  bearing  on  the  two  representations  is 
discussed  under  the  second  specification  of  error 
above.  The  import  of  the  first  part  of  the  finding  is 
that  appellees  made  some  but  might  have  made  more 
profit.  Estoppel  is  never  intended  to  work  a  gain  to 
a  party  {Palmer  v.  Phillips  (1954),  123  Cal.  App. 
(2d)  291,  266  Pac.  (2d)  850).  The  loss  of  a  chance  for 
greater  profits  is  never  a  ground  for  estoppel,  other- 
wise estoppel  would  be  ''an  instrument  of  gain  or 
profit  while  its  object  is  protective  and  limited  to 
saving  harmless  or  making  whole  the  person  in  whose 
favor  it  arises"  {Little  v.  Union  Oil  Co.  (1925),  73 
Cal.  App.  612,  at  620-621,  283  Pac.  1066  at  1069). 

In  Morrison  v.  Land  (1951),  169  Cal.  580,  147  Pac. 
259,  it  was  held  that  plaintiffs'  refusal  of  other  offers 
of  employment  at  higher  compensation  (relying  on 
defendant's  promise)  was  not  sufficient  to  raise  an 
estoppel. 

There  are  numerous  California  cases  in  which  a 
plaintiff,  suing  on  an  oral  contract,  imsuccessfully 
relied  on  estoppel  based  on  loss  of  anticipated  bene- 
fits. See  cases  summarized  in  Palmer  v.  Phillips 
(1954),  123  Cal.  App.  (2d)  291,  266  Pac.  (2d)  850. 

The  intention  of  Phillips  to  abandon  his  bidding 
business  is  no  basis  for  estoppel  ]:>ecause,  as  shown 
above,  he  didn't  abandon  that  business ;  rather,  it  con- 
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stitiited  75%  of  his  business,  his  Hunt  account  being 
a  relatively  minor  item. 

On  the  Hardship  Question: 

As  seen  in  the  discussion  of  facts  relative  to  Phil- 
lips' credit  situation,  imder  the  4th  Specification  of 
error,  if  there  was  any  credit  impairment,  there  is  no 
evidence  that  this  was  caused  by  the  Hunt  sales,  but 
on  the  contrary  the  nmuerous  other  adversities  were 
the  proximate  cause. 

The  fact  that  Phillips  didn't  pay  Hunt  on  time  does 
not  by  itself  establish  lack  of  credit  nor  that  he  was 
imable  to  pay.  It  only  shows  that  he  did  not  pay — 
it  doesn't  show  ivhy  he  didn't  pay. 

The  parties  didn't  contemplate  possible  impairment 
of  credit,  therefore  if  such  resulted,  it  is  not  a  ground 
for  estoppel  {Little  v.  IJyiion  Oil  Co.  (1925),  73  Cal. 
App.  612  at  620,  next  to  last  paragraph;  238  Pac. 
1066  at  1069). 


5.    ANY  TERM,  INDEFINITE  OR  NOT,  WHICH  IS  FOR  MORE 
THAN  A  YEAR  IS  WITHIN  THE  STATUTE. 

The  trial  judge  stated  that  because  the  parties  did 
business  for  16  months,  they  had  contracted  for  an 
indefinite  but  longer  period  than  that  (Trans,  p.  529). 

But  if  the  contract  was  for  an  indefinite  period  and 
such  period  exceeds  a  year,  then  by  definition  the 
agreement  is  barred  by  the  Statute  of  Frauds.  The 
Ninth  Circuit  has  so  held. 

In  Fihrehoard  Products  v.  Townsetid  (C.'C.A.  9th, 
1953),  202  Fed.  (2d)  180,  the  plaintiff  quit  a  job,  sold 
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his  household  i^oods  at  a  sacrifice  and  moved  to  Cal- 
ifornia with  his  family  upon  defendant's  promise  of 
permanent  employment.  District  Judge  Harrison 
held  that  the  defendant  was  estopped  to  assert  the 
Statute  of  Frauds  and  also  held  that  the  particular 
contract  for  permanent  employment  should  continue 
for  two  years  but  was  not  within  the  Statute.  Circuit 
Judges  Pope  and  Healy  agreed  that  estoppel  was 
there  present  hut  held  that  a  contract  for  a  rea>sonable 
tvme  is  within  the  Statute  if  the  reasotiable  time  is 
more  than  one  year: 

**I  have  difficulty  in  reasoning  how  this  can  be 
in  fact  a  contract  for  employment  for  a  period 
of  two  years  and  yet  not  come  within  the  pro- 
visions of  the  California  Statute  of  Frauds  re- 
lating to  contracts  not  to  be  performed  within  a 
year."  (Page  183.) 

"that  since  the  contract  from  Fibreboard  to  Town- 
send  was  in  truth  and  in  fact  a  contract  for  em- 
ployment for  two  years,  the  impact  of  the  Statute 
of  Frauds  upon  it  would  be  precisely  the  same 
as  upon  any  other  contract  for  emi:)lo\Tiient  for  a 
fixed  period  in  excess  of  one  year."    (Page  184.) 

No  matter  what  theorizing  is  done,  if  the  end  result 
is  a  contract  that  was  to  last  for  more  than  a  year, 
it  is  within  the  Statute  of  Frauds. 

The  contract  is  made  by  the  parties  when  they  con- 
tract— a  new  contract  cannot  be  made  by  a  sympa- 
thetic Court  after  termination.  In  the  Du  Pout  v. 
Claihotme  case,  from  which  we  have  quoted  at  leng-th 
above,  the  Eighth  Circuit  said: 
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*'We  have  much  sjrmpathy  with  the  theory 
upon  which  the  case  was  disposed  of  in  the  court 
below.  It  seems  fair  that,  after  having  spent  six 
years  in  developing  the  territory  assigned  to  it, 
the  Reno  Company  should  have  been  permitted 
to  continue  or  should  have  been  compensated  for 
the  injury  done  it  by  having  its  business  taken 
away.  However,  the  injury  done  to  the  Reno 
Company  was  one  against  which  its  contract, 
rather  obviously,  did  not  afford  protection." 
(Page  233.) 


6.  NO  ONE  HAD  AUTHORITY  TO  BIND  HUNT  FOR 
MORE  THAN  ONE  YEAR. 

California  Civil  Code  Section  2309  requires  that 
the  authority  of  Mr.  Flynn,  the  Hayward  sales  man- 
ager, to  make  such  a  contract  as  that  found  by  the 
District  Court  must  be  evidenced  by  a  writing.  Since 
the  contract,  as  found,  was  to  last  for  more  than  a 
year,  it  must  be  in  writing  (C.C.  1624(1))  and  the 
authority  of  the  Hunt  employee  to  enter  into  such  a 
contract  must  also  be  in  writing  under  Section  2309 
of  the  same  Code  miless  the  employee  is  an  executive 
officer.  This  rule  is  generally  known  as  the  "Equal 
Dignities"  Rule. 

There  is  no  evidence  that  Hunt's  employee,  Flynn 
(or  Miller)  had  any  written  authority  to  enter  into 
a  contract  which  would  continue  for  more  than  one 
year.  (See  summary  of  evidence  under  Specification 
No.  5  above.)  Neither  Flynn  nor  Miller  were  execu- 
tive officers.  A  jobber  arrangement  was  imique  with 
Himt  (Trans,  p.  446). 
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Both  the  Ninth  Circuit  and  the  California  Court 
have  rendered  decisions  which  control  on  this  point. 

The  Ninth  Circuit  decision  is  Ekwood  Lumber  Co. 
V.  Moore  Well  d  Lnmher  Co.  (1938),  97  Fed.  (2d) 
402.  This  was  a  suit  for  damages  for  breach  of  al- 
leged contract  for  sale  of  substantial  amounts  of 
lumber,  which  contract  was  required  by  the  Statute 
of  Frauds  to  be  in  writing.  The  alleged  contract  was 
a  letter  written  by  one  who  was  the  sales  agent  of 
the  defendant  corporation  in  obtaining  orders  for 
lumber  in  a  specified  area  (like  Flymi  and  Miller  of 
Himt  Foods).  The  Court  held  that,  the  defense  of  the 
Statute  of  Frauds  having  been  raised,  the  burden  was 
on  plaintiff  to  prove  written  authority  of  the  agent 
to  enter  into  the  contract  and  that  plaintiff  had  failed 
in  his  proof.  The  Court  said,  referring  to  the  defend- 
ant as  appellee,  (page  409)  : 

^'Assuming,  .  .  .  that  it  was  represented  that  the 
authority  of  Carl  R.  Moore  .  .  .  included  the  mak- 
ing of  contracts  of  sale,  there  is  no  evidence  that 
such  representations  went  to  the  extent  of  allow- 
ing for  an  assumption  that  the  agent  had  author- 
ity to  enter  into  contracts  required  to  be  in  writ- 
ing. .  .  .  Appellee  could  in  no  icay  he  estopped  to 
assert  the  defense  of  California  Civil  Code,  sec. 
2309,  unless  it  represented  that  its  agent  was  au- 
thorized to  enter  into  co)itracts  required  to  he  in 
writing."  (Emx^hasis  added.) 

Followed  in  Jeppi  v.  Brockman  Holding  Co.  (1949), 
34  Cal.  (2d)  11  at  17;  206  Pac.  (2d)  847. 

In  Anderson  v.  Standard  Liimher  Co.  (1923),  64 
Cal.  App.  410,  1  Pac.  495,  the  defendant  corporation's 
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agent  was  authorized  to  hire  designated  types  of  em- 
ployees at  specified  wages.  The  agent  exceeded  his 
actual  authority  by  hiring  the  plaintiff  (who  was  not 
within  the  authorized  categories  of  employees)  and 
by  agi'eeing  to  pay  plaintiff  a  salary  in  excess  of  that 
authorized.  The  plaintiff  was  later  discharged  and 
sued  to  recover  the  salary  stated  in  his  contract  made 
with  the  agent  of  the  corporation.  The  Court  held 
that  plaintiff  could  not  hold  the  corporation  to  the 
alleged  contract  since  it  was  made  by  the  agent  with- 
out authority;  that  the  corporation  officers  had  no 
knowledge  of  the  alleged  terms  of  the  contract,  even 
though  they  did  know  that  the  plaintiff  had  been  em- 
ployed, and  the  corporate  officers  had  made  no  rep- 
resentations to  the  plaintiff  that  the  agent  had  any 
such  authority. 

Cited  in: 

Mortgage  Guarantee  Co.  v.  Chotiner  (1936),  8 
Cal  (2d)  110  at  113;  64  P.  (2d)  138  at  140. 

The  California  Supreme  Court  has  ruled  that  where 
a  plaintiff  claims  that  a  ten  year  contract  was  made 
by  an  agent  (exactly  as  Phillips  did  here)  the  con- 
tract must  be  in  writing  and  the  written  authority  of 
the  agent  must  be  proved. 

**It  is  claimed  by  the  appellants  that  the  record 
contains  no  evidence  showing  any  authority  on 
the  part  of  either  Charles  L,  Fair  or  Hei-mann 
Oelrichs  to  bind  Mrs.  Oelrichs  and  Mrs.  Vander- 
bilt  by  any  such  contract  as  found  by  the  Court. 
We  think  this  contention  is  sound  and  must  be 
sustained. ' ' 

(Seymour  v.  Oelrichs   (1909)   156  Cal.  782  at 
788.) 
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The  case  just  cited  also  hold  that  knowledge  by  a 
principal  of  a  contract  with  the  plaintiff  does  not 
justify  any  inference  of  ratification  of  or  notice  of  a 
contract  required  to  be  in  writing.  Thus,  if  we  assume 
the  officers  of  Hunt  Foods  knew  Phillips  was  buying 
and  selling  their  products  to  commissaries,  exclusively 
or  otherwise,  there  is  no  inference  of  notice  of  or  of 
ratification  of  any  agreement  which  wasn't  terminable 
at  will. 

'^Even  though  they  (the  principals)  had  knowl- 
edge that  he  had  made  a  contract  of  employment 
with  Seymour  on  their  behalf,  their  duty  to  in- 
quire into  the  terms  of  such  contract  did  not 
impute  to  them  notice  that  he  had  exceeded  his 
authority  and  imdertaken  to  bind  them  by  an 
agreement  required  to  be  in  writing."  (P.  791 
of  official  reports;  p.  92  Pac.  reports.) 

It  is  the  rule  in  California  that  in  order  to  rely  upon 
any  ostensible  authority,  the  plaintiff  must  produce 
evidence  of  similar  transactions  in  which  the  act  of 
the  agent  was  authorized  or  recognized ;  he  must  show 
at  least  one  specific  instance  in  which  a  similar  act 
of  the  agent  was  authorized  or  recognized,  2  Cal.  Jur. 
(2d)  p.  700,  citing  cases  (Dunlap  v.  Dean  (1930) 
109  Cal.  App.  300  at  307,  292  Pac.  991  at  994).  It  is 
admitted  that  the  particular  arrangement  claimed  by 
Phillips  was  ''unique"  for  Hunt  Foods  (Trans,  p. 
446),  so  no  prior  custom  existed. 

Here  the  most  that  can  be  said  is  that  the  corporate 
officers  knew  that  Hunt  products  were  being  sold  to 
Phillips.    There  is  no  proof  of  knowledge  by  an  of- 
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ficer  of  Hunt  of  any  arrangement  that  was  to  endure 
or  could  be  required  to  endure  for  any  period  of  time. 
Phillips  has  not  met  his  burden  of  proof. 


7.    PROSPECTIVE  DAMAGES  NOT  AWARDED  TO 
A  NEW  ENTERPRISE. 

Phillips  testified  that  this  was  a  new  type  of  business 
for  the  partnership;  that  this  was  "a  drastic  change 
for  us  from  one  kind  of  business  to  another"  (Trans, 
p.  168) ;  even  the  items  sold  were  different  (Trans,  p. 
97).  In  fact  the  business  was  so  new  he  had  not  even 
started  to  sell  at  some  of  the  commissaries  and  at 
others  he  was  just  getting  some  items  in  at  time  of 
termination  (Trans,  pp.  127-128).  Even  the  partner- 
ship itself  was  new,  having  merely  one  year's  opera- 
tion in  the  other  type  of  business  (Trans,  p.  171). 

It  is  well  established  that  no  prospective  profits  may 
be  recovered  when  the  alleged  breach  occurs  in  connec- 
tion with  a  new  venture  which  is  interpreted  by  the 
defendant.   25  CJ.S.  519. 

California  Press  Mfg.  Go.  v.  Stafford  Packing  Co. 
(1923)  192  Cal.  479,  221  Pac.  345.  The  trial  Court 
awarded  damages  for  loss  of  prospective  profits  but 
the  Supreme  Court  reversed,  saying  (p.  485)  : 

''Where  a  new  business  or  enterprise  is  engaged 
in,  and  damages  by  way  of  profits  are  sought  for 
its  interruption  or  prevention,  the  rule  is  that 
they  will  be  denied,  for  the  reason  that  such  busi- 
ness is  an  adventure  as  distinguished  from  an 
established  business,  and  its  profits  are  speculative 
and  remote,  existing  only  in  anticipation." 
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See  also: 

Gibson  v.  Hercules  Mfg.  d  Sales  Co.  (1927)  80 

Cal.  App.  689,  252  Pac.  780; 
Hartley  v.  Weller  (1951)  104  Cal.  App.  (2d) 
118,  231  Pac.  (2d)  133. 


8.    THERE  IS  NO  EVIDENCE  TO  SUPPORT  A  DAMAGE 
AWARD  TO  PHILLIPS. 

The  findings  do  not  indicate  how  the  Court  arrived 
at  $21,500  as  the  amount  of  prospective  damages  suf- 
fered by  appellee. 

(a)  The  best  possible  proof  must  be  given. 

Because  any  estimate  of  future  profits  is  specu- 
lative, it  is  necessary  that  the  best  available  proof  be 
adduced  (Allen  v.  Gardner  (1954)  126  Cal.  App. 
(2d)  335  at  342,  272  Pac.  (2d)  99)  (See  Sedgwick, 
Damages,  9th  Ed.,  Sec.  171).  Usually  the  proof  con- 
sists of  showing  the  actual  receipts  and  expenses 
during  the  period  of  operation  and,  where  possible, 
the  sales  made  in  the  plaintiff's  territory  after  the 
termination  {Restatement  Contracts,  Sec.  331,  com- 
ments c  and  e).  Appellee  did  neither,  although  both 
figures  were  available.  There  is  no  evidence  of  the 
sales  and  expenses  while  handling  the  Himt  account. 
The  summary  of  the  evidence  is  set  forth  in  Part  II  of 
the  appendix. 

(b)  Guesses  and  conjectures  are  not  sufficient. 

The  comment  on  the  evidence  in  Part  II  of  the 
appendix  shows  that  Phillips  substituted  speculation 
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as  to  the  annual  volume  done  by  him  at  three  of  the 
21  bases,  rather  than  proving  the  actual  volume,  then 
estimates  his  volume  at  the  other  commissaries,  in- 
vents a  margin  of  gross  profit  for  the  year  after  ter- 
mination, followed  by  an  imaginary  rate  of  increase. 

Prospective  damages  must  be  proved  just  as  any 
other  damages  are  proved  and  that  burden  is  on  the 
plaintiffs;  Austin  v.  Roberts  (1933)  130  Cal.  App. 
328  at  333,  20  P.  (2d)  97  at  99.    - 

This  bit  of  prophetic  vision — or  myopia — is  not  evi- 
dence on  which  an  award  for  damages  may  be  given 
(Caspary  v.  Moore  (1937)  21  Cal.  App.  (2d)  694  at 
699,  70Pac.  (2d)  224). 

In  Stephany  v.  Hunt  Brothers  (1923)  62  Cal.  App. 
638  at  643,  the  plaintiff  was  an  exclusive  sales  agent 
who  sued  for  damages  for  the  premature  termination 
of  his  contract.  By  a  system  of  multiplication  based 
on  estimates  of  what  sales  he  could  have  made,  he 
endeavored  to  show  the  probable  voliune  of  business 
that  might  have  been  secured  but  for  defendant's 
breach.  The  Court  held  that  this  type  of  evidence 
was  not  a  basis  for  an  award  of  prospective  damages. 
See  also:  Friedman  v.  McKay  Leather  Goods  (1919) 
179  Cal.  566,  178  Pac.  139 ;  Baumer  v.  Franklin  Co. 
Distilling  Co.  (C.C.  6th,  1943)  135  Fed.  (2d)  384; 
Parke  v.  Frank  (1888)  75  Cal.  364,  17  Pac.  427. 

Schmitt  V.  Continental-Diamond  Fibre  Co.  (C.C. 
7th,  1940)  116  Fed.  (2d)  779,  is  strikingly  similar.  The 
plaintiff  there,  also  an  exclusive  sales  agent,  unsuc- 
cessfully introduced  the  same  type  of  evidence  as  that 
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relied  upon  by  Phillips  in  the  case  at  bar.  The  Cir- 
cuit Couii;  summarizes  the  theory  of  that  plaintiff, 
referring  to  him  as  appellant  (pa^e  784)  : 

'* Appellant,  of  course,  admits  that  he  lost 
money  on  his  contract  durins^  the  year  1931,  and 
the  first  five  months  of  1932,  until  its  termina- 
tion. Nevertheless,  he  contends  that  it  was  still 
a  valuable  contract  to  him  for  the  reason  that  he 
was  then  in  a  position  to  reduce  his  expenses  sub- 
stantially and  still  keep  up  his  volume  of  sales — 
that  up  imtil  that  time  he  had  been  spending  a 
great  deal  in  building  up  his  territory  ..." 

'*  Appellant  assumes  that  a  certain  percentage  of 
this  business  would  have  originated  in  his  dis- 
trict, the  precentage  increasing  from  28%  in  1932 
to  31%  in  1934  and  1935— a  wholly  arbitrary 
figure  so  far  as  we  are  able  to  ascertain.  Such 
percentage  of  business  would  have  yielded  him 
certain  gross  commissions,  from  the  amount  of 
which  he  subtracts  expenses  not  exceeding  $35,- 
000  a  year,  leaving  a  total  of  $163,095  for  the 
years  1932  to  1935,  inclusive." 

^'The  District  Court  was  justified  in  disregarding 
such  testimony  as  proof  of  appellant's  damages, 
and,  in  the  absence  of  any  better  evidence,  in  hold- 
ing that  appellant  had  not  proved  his  claim  for 
damages,  conceding  for  the  moment  that  he  had 
proved  breach  of  the  contract." 

(c)  Contiiigent  future  bargains  rendered  damages  uncertain. 

Where  future  profits  are  dependent  on  collateral 
agreements,  or  contingent  on  future  bargains  or  states 
of  the  market,  they  are  too  uncertain. 
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The  evidence,  summarized  in  Part  II  of  the  Ap- 
pendix hereto,  shows  that  the  conditions  in  the  com- 
missaries are  not  constant;  that  there  are  frequent 
changes  in  volume  at  the  individual  commissaries; 
that  a  profit  is  dependent  on  the  particular  '^  condi- 
tion" you  are  in  at  a  particular  commissary;  that 
purchases  are  at  the  discretion  of  individual  officers, 
that  Phillips'  estimates  of  future  sales  was  based  on 
what  some  officer  hoped  to  order  (but  hadn't)  in 
the  future. 

Such  uncertainty  precludes  a  damage  award  {Sedg- 
wick, 9th,  Damages,  p.  9378,  Sec.  197;  McGregor  v. 
Wright  (1931)  117  Cal.  App.  186  at  197— leadnote  6, 
3  Pac.  (2d)  624).  See  also  15  Amer.  Jur.  p.  557. 

(d)  Phillips'  dilemma. 

Appellee's  case  is  based  on  what  profits  Phillips 
thinks  he  might  have  made  after  termination.  Yet, 
when  arguing  for  an  estoppel  against  the  statute  of 
frauds,  Phillips  asserts  the  Hunt  business  was 
handled  at  a  loss.  If  he  did  operate  at  a  loss,  then  an 
estimate  as  to  profits  he  might  have  made  has  no 
probative  force.  Letvis-Hale  Co.  v.  Enterprise  Fuel 
Co.  (4th  Cir.  1929)  33  Fed.  (2d)  727  at  730: 

"Bearing  in  mind  that  during  most  of  the  time 
the  Washington  office  had  been  conducted  at  a 
substantial  loss,  and  at  no  time  at  a  profit,  we 
do  not  attribute  probative  force  to  the  opinion 
of  the  agent's  Washington  manager  as  to  the  sales 
which  would  have  been  made  had  the  agency  con- 
tinued." 
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(e)  Fatal  lack  of  proof  of  Phillips'  expense  of  doing  business. 

There  is  not  a  scintilla  of  evidence — not  even  a 
guess — as  to  what  Phillips'  travel  expense,  sales  ex- 
pense, billing  or  overhead  amounted  to  at  any  time. 
His  collection  of  guesses  are  all  as  to  gross  profit,  but 
he  failed  completely  to  introduce  any  evidence  of  his 
expense  of  doing  business. 

Sknper  v.  Imperial  Trrig.  Dist.  (1939)  33  Cal.  App. 
(2d)  392,  91  Pac.  (2d)  910,  the  plaintiff  proved  his 
income  before  and  after  the  event  but  did  not  offer 
evidence  of  his  expense  of  doing  business.  The  Court 
held  that  this  failure  of  proof  on  the  part  of  plain- 
tiff prevented  any  award  for  lost  profits. 

15  Amer.  Juris.,  page  574: 
''Proof  of  the  gross  receipts  of  the  business  stand- 
ing alone,  however,  is  not  sufficient." 

Similarly: 

Ellerson  v.  Grove  (C.C.  4th,  1930)  44  Fed.  (2d) 

493  at  499; 
Fireside   Marslimalloiv   Co.   v.    Quinlan    (C.C. 
8th,  1954)  213  F.  (2d)  16. 

In  Central  Coal  &  Coke  Co.  v.  Hartman  (C.C.  8th), 
111  Fed.  96,  the  plaintiff  testified  to  his  ordinary 
profit  on  the  merchandise  based  on  his  purchase  cost 
and  his  sale  price.  The  Circuit  Coui*t  held  this  was 
not  enough — the  expense  of  operating  is  an  essential 
part  of  the  proof. 

Alexanders  Dept.  Stores,  Inc.  v.  Ohrhacli,  Inc. 
(1945),  56  N.Y.S.  (2d)  173  at  182,  269  A.D.  321. 
Plaintiff,  a  general  department  store,  sued  defendant 
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manufacturer  for  refusing  to  sell  it  a  In-and  name 
line  of  clothes.  The  plaintiff  proved  (1)  the  actual 
voliune  of  sales  for  two  years  before  he  was  cut  off 
and  one  year  afterward  (2)  the  increase  in  volume  in 
the  second  year  over  the  first  year  and  the  further  in- 
crease in  the  third  year  (3)  the  cost  price,  the  sale 
price  and  the  mark-up.  An  accountant  who  had  done 
plaintiff's  work  for  many  years  estimated  the  costs, 
overhead  expenses  and  profits  in  the  particular  de- 
partment in  this  store,  and  computed  the  per  cent 
these  items  were  of  the  selling  price.  Held:  For  the 
defendant. 

''With  nothing  before  the  court  to  indicate  even 
approximately  what  the  deductible  expenses  were 
or  how  they  were  calculated  and  no  standard  of 
comparison  between  the  net  profits  earned  before 
the  discrimination  and  those  earned  during  the 
period,  the  proof  is  insufficient  to  sustain  the 
damages  foimd." 

(f )  No  proof  of  profits  or  losses  after  termination  was  introduced. 
A  plaintiff  must  not  only  prove  what  his  expenses 
were  and  what  expenses  in  the  future  are  anticipated, 
but  he  must  show  what  profits  he  made  in  his  other 
business  since  termination  (1953,  1954  and  1955), 
earnings  which  the  time  and  facilities  of  his  office, 
left  free  by  the  absence  of  Hunt  accoimt,  enabled  him 
to  make  from  other  clients.  (Palmer  v.  N.  Y.  Herald 
(1929),  239  N.Y.S.  619;  Rapidol  v.  Howe  (Wash. 
1927),  258  Pac.  469). 
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(g)  No  proof  of  ability  to  perform. 

The  evidence  set  forth  in  Part  I  of  the  appendix 
shows  that  at  time  of  termination  Phillips'  only  caf)- 
ital  was  accoimts  receivable  (Trans,  j).  144)  which 
he  had  previously  assigned  to  Hunt  (Ex.  E)  and  he 
owed  Himt  some  $25,000  (Trans,  p.  218)  which  was 
long  overdue  (p.  9  of  Ex.  AP). 

There  is  no  evidence  that  Hunt  ever  agreed  to  fi- 
nance appellee's  business,  nor  that  Church  or  any 
one  else  would  have  authority  to  agree  to  finance  the 
business.  Hunt  Foods,  Inc.  is  not  in  the  banking 
business. 

Even  if  we  assume,  without  basis  therefor,  that 
Hunt  volmitarily  did  finance  plaintiff  up  to  time  of 
termination,  that  would  not  constitute  an  agreement 
to  extend  any  credit  for  the  future. 

Proof  of  the  ability  of  the  appellee  partnership 
to  pay  for  and  receive  the  Hunt  merchandise  was  es- 
sential in  order  to  establish  that  damages  resulted 
from  any  supposed  breach.  (Watson  v.  Oregon  Moline 
Plow  Co.  (Ore.  1924),  227  Pac.  278  at  285),  112  Ore. 
414. 

A  party  to  a  contract  cannot  insist  upon  damages 
for  nonperformance  by  the  other  unless  he  proves  his 
ability  to  perform  thereafter  (12  Am.  Jur.  889). 

The  California  rule  is  succinctly  stated  in: 
McBonnan  v.  Moody  (1942),  50  Cal.  App.  (2d)  136 
at  141,  122  Pac.  (2d)  639  at  642. 

'*It  is  a  general  rule  that  one  who  cannot  per- 
form his  part  of  a  contract  is  not  entitled  to  per- 
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formance  on  the  pai-t  of  his  contractee.  (17  C.J.S 
934.)  Notwithstanding  that  if  a  vendee  under  a 
sales  agTeement  notifies  the  vendor  before  the 
latter  is  in  default  that  the  vendee  will  not  per- 
form, .  .  .  yet  upon  the  trial  there  must  he  proof 
of  the  vendor's  ability  to  perform  all  of  his 
covenants/'  (Italics  ours.) 

It  was  clearly  established  that  Phillips  could  not 
finance  the  jobber  operation.  He  testified  (Trans,  p. 
131)  that  as  business  increased  the  more  he  owed 
Hunt  and  that  he  never  had  funds  with  w^hich  to  pay 
Hunt  faster  (p.  512).  He  could  not  have  continued 
after  termination  unless  Hunt  became  a  banker  for 
him  and  this  Hmit  w^as  neither  obligated  nor  dis- 
posed to  do. 


CONCLUSION.  I 

Phillips  was  never  obliged  to  purchase  any  Hunt 
products.  He  had  no  obligation  to  establish  a  ware- 
house or  to  advertise.  He  was  entitled  to,  and  did, 
devote  as  much  time  as  he  desired  to  his  bidding  and 
brokerage  business.  Since  Hunt  could  not  compel 
Phillips  to  do  anything,  there  is  a  complete  lack  of 
mutuality. 

If  the  oral  contract  was  to  endure  for  more  than  a 
year  it  is  within  the  Statute  of  Frauds.  The  only 
grounds  for  estoppel  against  this  plea,  as  found  by  the 
Court  are  that,  at  the  time  of  contracting,  Phillips 
said  he  intended  to  sell  at  a  small  profit  for  a  year 
or  so  and  that  he  expected  he  would  have  to  abandon 
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his  other  business.    He  did  not  oblige  himself  to  do 
either. 

A  small  profit  is  nevertheless  a  profit,  and  loss  of 
greater  profits  is  not  a  groimd  for  estoppel,  other- 
wise the  doctrine  would  be  applied  as  ''a  sword  in- 
stead of  a  shield."  Further,  there  is  no  evidence  of 
what  profit — large  or  small — Phillips  actually  made 
on  his  Hunt  operation. 

Phillips  may  have  expected  to  abandon  his  other 
work  but  he  did  not  do  so — in  fact  his  other  business 
constituted  75%  of  his  volume  during  the  Hunt 
period. 

The  only  finding  of  hardship  is  that  Phillips'  credit 
was  not  good  at  the  time  of  termination  but  there  is 
no  showing  what  credit  he  ever  had,  nor  what  caused 
his  poor  credit.  His  only  alleged  source  of  credit 
was  his  limited  partner,  and  that  partner  was  unable 
to  help,  not  because  of  Hunt,  but  because  of  the  lim- 
ited partner's  own  business  practices  and  tax  diffi- 
culties. 

The  evidence  shows  that  no  executive  officer  of 
Hmit  knew  of  such  a  contract  as  that  found  by  the 
Court,  a  contract  which  would  be  unique  with  Himt. 
Knowledge  that  Phillips  was  buying  from  Hunt  is  not 
knowledge  of  the  terms  of  an  unusual  contract. 

Whether  or  not  termination  was  justified  is  im- 
material because  of  the  lack  of  mutuality  and  the  ap- 
plication of  the  Statute  of  Frauds.  Nevertheless, 
there  was  ample  justification  for  termination  in  the 
material  breach  by  Phillips,  his  refusal  to  pay  on  time 
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and  his  lending  to  his  limited  partner  monies  that 
were  long  overdue  to  Hunt  and  which,  under  the  as- 
signment of  Receivables,  were  Himt  funds  held  by 
Phillips  as  a  constructive  trustee.  This  latter  defec- 
tion is  a  cause  for  termination,  even  if  it  was  not 
known  to  Hunt. 

In  endeavoring  to  show  damage,  Phillips  failed  to 
produce  the  best  evidence  available  and  relied  on  rank 
speculation.  The  burden  of  introducing  all  facts  avail- 
able applies  to  a  plaintiff  seeking  prospective  dam- 
ages to  the  same  extent  as  in  an  ordinary  damage 
action. 

Hunt  is  entitled  to  judgment  for  the  $11,495.16 
principal  due,  plus  interest  from  the  maturity  dates 
of  the  respective  trade  acceptances  and  reasonable  at- 
torneys fees. 

Dated,  San  Francisco,  California, 
November  14, 1956. 

Gushing,  Gushing,  Duniway  &  Gorrill, 
Attorneys  for  Appellant. 


(Appendix  Follows.) 
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Appendix 

PART  I. 

SUMMARY  OF  EVIDENCE  ESTABLISHING  THE  DEFAULT 
OF  APPELLEES  JUSTIFYING  TERMINATION. 

The  terms  of  payment  were  arranged  just  prior 
to  December  1951  between  Phillips  and  a  Mr.  Church, 
of  the  credit  department  of  Hunt  (Trans,  p.  469). 
At  this  time  Phillips  submitted  a  year-old  statement 
of  the  partnership  covering  a  three-month  period 
(Trans,  p.  179).  Mr.  Church  testified  that  Phillips 
was  to  pay  10  days  after  delivery  of  merchandise 
(Trans,  p.  470).  Phillips  testified  that  all  invoices 
were  marked  ''payable  in  10  days"  (Trans,  p.  178). 
Mr.  Church  explained  that  in  the  canning  industry  the 
words  "net  10  days"  on  an  invoice  means  the  buyer 
can  take  a  discount  if  he  pays  within  10  days  but 
that  the  invoice  is  delinquent  after  the  10th  day; 
that  this  stemmed  from  the  earlier  practice  in  the 
canning  industry  of  doing  business  on  sight  draft 
allowing  10  days  in  which  to  pay  the  draft  and  earn 
a  discoimt  (Trans,  p.  488).  Exhibit  AP  which  is 
a  correlation  of  invoices  and  dates  of  payment  thereof, 
shows  that  shortly  after  he  started  selling  Hunt 
products  he  failed  to  pay  when  due  and  thereafter 
was  regularl}^  delinquent.  Phillips  asked  for  an  addi- 
tional week  over  the  10  days  (Ex.  A),  but  Mr.  Church 
insisted  on  payment  mthin  10  days  (Ex.  C)  and  com- 
plained that  Phillips  had  failed  to  fulfill  his  promise 
to  submit  current  financial  information  in  substitu- 
tion for  the  year-old  profit  and  loss  statement  which 
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covered  oiily  a  three-month  period  (Exhibits  B  &  C). 
There  was  no  statement  submitted  until  May  of  1952 
(Trans,  p.  482). 

The  debt  was  mounting  rapidly  (Exhibit  AN)  and 
Phillips  proposed  (Ex.  D)  an  assignment  of  Accounts 
Receivable,  for  the  protection  of  Himt  (Trans,  p. 
188)  which  was  executed  May  12,  1952  (Ex.  E). 

This  assignment  (Ex.  E),  assigned  to  Hunt  certain 
specified  receivables  and  all  future  receivables. 

''and  all  amounts  which  may  become  due  and 
owing  to  Wellington  Phillips  &  Co.,  a  part- 
nership, m  the  future  arising  out  of  the  sale  .  .  . 
to  (specifying  17  commissaries)". 

Phillips  says  he  never  paid  any  attention  to  this 
assignment  (Trans,  p.  138).  Phillips  in  his  corre- 
spondence said  the  commissaries  were  paying  him 
3  to  4  weeks  after  he  billed  them  (Exhibits  F  and  G), 
and  on  his  direct  testimony  he  raised  it  to  5  weeks 
(Trans,  p.  131),  yet  by  August  he  was  running  be- 
hind as  much  as  3  months  on  payments  to  Hunt 
(pages  5  and  6  of  Exhibit  AP).  His  indebtedness 
moimted  and  remained  large.  It  was  around  $18,000 
when  the  assignment  was  executed,  over  $24,000  at 
the  end  of  the  year  and  a  high  of  over  $29,000  in 
the  middle  of  April,  1953. 

At  the  time  of  termination  appellees  owed  appellant 
$28,813.19  and  were  then  as  much  as  five  months  over- 
due in  payment  for  goods  purchased  from  Hunt  (Page 
9  of  Exhibit  AP).  For  example,  page  9  of  this 
exhibit  shows  the  payment  on  April  17,  1953,  which 
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was  the  last  payment  he  made  before  termination, 
incUided  shipments  to  him  on  December  19,  1952 
(4  months) ;  his  payment  on  March  24,  1953,  included 
deliveries  on  October  16,  1952  (5  months);  page  8 
of  this  exhibit  shows  his  payment  on  February  17, 
1953,  included  items  shipped  on  October  6,  1952  (4% 
months).  Yet  Phillips  testified  (Trans,  p.  131)  that 
the  payments  from  the  government  averaged  30  days 
from  his  billing  date,  which  would  be  a  week  ahead 
of  Hunt's  invoices.  Under  the  assignment  these 
monies  belonged  to  Hunt  as  received  by  Phillips.  He 
was  a  trustee  for  Hunt  and  was,  therefore,  using 
Hunt's  money  to  finance  his  personal  needs  and  was 
withholding  Hunt  monies  for  approximately  4  to  5 
months  after  he  was  paid. 

In  the  face  of  these  facts,  there  is  no  justification 
for  Findings  VI  and  VII. 


PART  II. 


SUMMARY  OF  THE  EVIDENCE  RELATING  TO 
PROSPECTIVE  DAMAGES. 

(a)  ACTUAL  VOLUME  NOT  SHOWN. 

Appellees  were  permitted  to  resell  to  21  com- 
missaries (Exhibit  AM).  They  operated  for  sixteen 
months. 

Here  is  a  short  summary  of  a  feiv  of  the  avail- 
able facts  that  appellee  failed  to  prove: 

(1)  The  actual  volume  of  sales  and  amoimts  of 
profit  at  the  21  commissaries. 
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(2)  The  volume  and  the  profit  at  Alameda  Air 
Base  in  the  four  months  after  December, 
1952  (he  showed  only  the  first  12  months). 

(3)  The  actual  volume  of  sales  at  Fort  Ord  for 
the  full  16  months.  (Phillips  put  into  evi- 
dence the  sales  for  only  the  last  4  months  he 
was  to  sell  at  that  commissary.) 

(4)  The  actual  volume  at  Hamilton  for  the  full 
time.  (He  picked  only  the  last  four  months 
because,  in  other  months  the  sales  were 
'^  spotty".) 

(5)  The  amount  of  his  expenses  of  doing  busi- 
ness (travel,  billing,  overhead). 

(6)  Whether  he  lost  or  made  profit  in  his  quar- 
ter of  a  million  sales  of  products  of  others 
or  in  his  brokerage. 

The  following  is  an  outline  of  the  assumptions 
Phillips  uses  for  ''evidence"  of  sales  done  in  con- 
nection with  the  subject  of  damages : 

First  asst(/mption:  He  estimates  the  annual  volume 
of  sales  at  three  of  the  21  commissaries  when  he  had 
available  the  actual  figures.  He  took  a  selected  12 
months  at  Alameda  Air  Base,  4  months  at  Ford  Ord 
and  four  months  at  Hamilton  Field,  and  endeavors  to 
translate  these  into  an  annual  volume.  Thus,  he 
takes  sales  for  four  ''good"  months  at  Fort  Ord 
and  multiplies  this  by  three  to  get  an  estimate  of  what 
he  did  in  a  twelve-month  period  at  that  base.  A  guess 
is  thereby  submitted  in  lieu  of  the  actual  volume  at 


that  commissary.  He  docs  the  same  for  Hamilton 
Field  Air  Base.  Phillips  picked  the  particular  four 
months  at  Ford  Ord  because  that  was  the  only  fjeriod 
wherein  sales  were  "consistent"  (Trans,  p.  300).  He 
selected  a  different  four  months  at  Hamilton  Field  be- 
cause the  rest  of  the  time  the  sales  were  "spotty" 
(Trans,  p.  299).  In  this  manner  appellees  derive  an 
assumed  annual  volume  at  these  three  bases,  ignoring 
the  actual  annual  volume. 

Second  assumption:  On  the  speculations  as  to  what 
the  annual  volume  might  have  been  at  the  three  par- 
ticular commissaries,  Phillips  makes  some  further 
assumptions.  They  assume  that  Fort  Ord's  volume 
was  seven  times  that  of  Alameda,  without,  of  course, 
any  evidence  to  support  the  estimate.  Then  he 
imagines  that  the  Presidio,  Mare  Island,  Mather  Field 
and  Castle  Air  Force  Base  are  as  "big"  as  Fort  Ord 
(no  evidence  at  all  on  this),  and,  therefore,  were  each 
sold  seven  times  the  volume  to  Alameda.  Thus  Phillips 
arrives  at  the  estimated  volume  to  those  four  bases 
without  proving  any  actual  sales  to  those  commis- 
saries (Tr.  p.  314). 

It  is  said  that,  to  the  philosopher,  Herbert  Spencer, 
a  tragedy  was  a  syllogism  disproved  by  facts.  In  this 
case  appellees'  estimated  volume  of  sales  to  the  five 
commissaries,  based  on  the  pyi'amid  of  guess  upon 
guess,  is  completely  disposed  by  the  facts.  If  the 
volume  at  the  five  commissaries,  Ord,  Presidio,  Mare 
Island,  Mather  Field  and  Castle  Air  Force  Base  had 
each  been   seven  times  the  $11,000  volume  at  Ala- 
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meda  Air  Station,  then  the  total  volume  in  the  12 
months  of  1952  for  these  five  bases  would  have  been 
$385,000  (5  X  7  X  $11,000).  Yet  Phillips'  total  volume 
of  sales  for  all  21  commissaries  m  16  months  was  only 
$94,000.  This  is  ''boot  strap"  argument  and  the  straps 
are  from  seven  league  boots. 

Compare,  therefore: 

Actual  volume  to  21  commissaries  for  16 

months  $  94,000 

Assumed  volume  to  5  commissaries  for  12 

months  $385,000 

Furthermore,  there  was  no  evidence  from  which 
it  could  be  inferred  that  conditions  in  the  commis- 
saries are  relatively  constant  or  that  one  is  similar 
to  another.  In  fact,  Phillips'  testimony  shows  that 
there  are  frequent  changes  in  volume  at  the  commis- 
saries (e.g.,  at  Ord  where  the  niunber  of  items  and 
volume  of  sales  varied  substantially  from  month  to 
month).  He  admitted  that  making  a  profit  at  a  com- 
missary depends  on  the  condition  he  is  in  at  a  par- 
ticular base  (pages  276-277),  which,  of  course,  can  and 
does  change  from  time  to  time.  He  never  disclosed 
what  condition  he  was  in  at  the  various  commissaries. 
His  testimony  is  to  the  effect  that  at  three  of  the 
commissaries  the  particular  purchasing  officer,  at  time 
of  termination,  was  "planning"  to  put  in  the  Hunt 
line.  These  were  Mather  Air  base  (Trans,  p.  127) 
Travis  Field  (Trans,  p.  136)  and  at  Treasure  Island 
if  certain  other  competitors  could  be  eliminated 
(Trans,  p.  147).  Phillips  also  said  that  at  Mare 
Island,  the  purchasing  officer  was  an  old  navy  friend 
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of  his,  and  was  planning  to  put  the  line  in  (Trans,  p. 
127)  but  up  to  the  eve  of  termination  Phillii)s  had 
never  sold  at  Mare  Island  (Trans,  pp.  516  and  127), 
Hunt  salesmen  having  done  the  job  rather  than 
Phillips.  Whether  a  base  would  purchase  the  prod- 
ucts of  a  particular  company  obviously  depends  on 
friendship  with  the  officer,  and  there  are  many  per- 
sonnel changes  at  these  military  posts  (Trans,  p.  498). 
Even  if  there  had  been  evidence  from  which  future 
volume  could  be  estimated,  there  is  no  basis  for  esti- 
mate of  future  profits. 

1.  Phillips'  testimony  concerned  gross  profit  only — no  evidence 
of  business  expenses. 

All  of  Phillips'  testimony  relates  to  Gross  profit. 
He  introduced  no  evidence  of  his  expense  of  doing 
business,  so  there  is  no  basis  to  estimate  net  pi^ofiis. 

2.  The  uncertainties. 

Phillips  admits  a  profit  ^'depends  on  the  condition 
we  were  in  in  the  base"  (Trans,  p.  320)  but  there  is 
no  evidence  of  what  condition  he  was  in  at  the  re- 
spective commissaries. 

3.  The  opinion  as  to  future  profit  is  pure  guesswork. 

Over  the  repeated  objections  of  appellant  on  the 
grounds  of  lack  of  foimdation  and  conclusions  of  the 
witness,  Phillips  (Trans,  pp.  312-316),  Phillips  esti- 
mated that  in  the  year  after  termination  he  might 
have  made  a  gross  profit  of  20%  to  25%  on  sales 
(Trans,  pp.  319-320).  Up  to  termination  his  gross 
Iprofit  for  12  months  at  Alameda  Air  Station  was 
,714%  gross  (Trans,  p.  277)  and  for  his  specially  se- 
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lected  four  months  at  Fort  Ord,  5%  gross  (Trans,  p. 
302)  and  for  the  few  months  at  Hamilton  Field  4%^ 
gross  (Trans,  p.  302).  He  did  not  prove  his  total 
profit  on  all  sales  for  the  period  he  operated.  i 

There  is  further  and  direct  proof  that  the  unsup- 
ported opinion  of  Phillips  is  pure  speculation.  He 
said  that  in  order  to  realize  his  estimated  future  gross 
profit  he  would  have  to  move  his  price  up  to  that  of 
everybody  else  and  also  eliminate  competition  (Trans., 
p.  320).  Neither  of  these  events  occurred  anyplace 
during  his  sixteen  months  of  operation. 

There  is  another  essential  factor  missing  if  Phillips 
is  to  estimate  his  future  gross  profit.  The  evidence 
does  not  show  what  items  (e.g.  catsup,  spinach,  etc.)) 
were  sold  at  the  various  commissaries,  yet  Phillips- 
says  (Trans,  p.  355)  the  amount  of  profit  depends  on 
what  item  is  sold  to  a  particular  commissary  at  a  par- 
ticular time  because  the  percentage  of  profit  is  greateri 
on  some  items,  less  on  others. 

4.    Competitors'  prices  prevent  the  estimated  gross  profit. 

Himt  was  the  lowest  price  brand  item  on  the  shelves 
at  the  commissaries  (Trans,  p.  326)  and  there  were 
only  three  different  brands  (Trans,  p.  121).  Hunt 
prices  could  not  be  increased  to  the  level  of  the  higher-i 
I)riced  competition,  otherwise  Hunt  couldn't  compete 
(Trans,  pp.  356-357).  This  limitation  is  further  shown 
but  the  fact  that  during  the  whole  time  Phillips  was 
operating  the  differential  between  his  cost  and  the' 
shelf  price  of  higher-priced  similar  products  waSj 
about  22%  (Trans,  pp.  332-333).   This  is  the  differ- 
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ential  that  Phillii)s  computed  but  in  doing  so  he  as- 
sumed that  each  competitor  sold  the  same  items  in  the 
same  vohime  (Trans,  pp.  348-350)  (which  was  not  the 
fact)  and  he  made  adjustment  assumptions  to  take 
into  account  difference  in  sizes  of  cans  among  com- 
petitors (Trans,  pp.  350-351,  362). 

5.    Chain  store  competition  prevented  the  mark-up. 

The  opportunity  for  Phillips'  mark-up  is  further 
limited  by  chain  store  competition  witli  the  commis- 
saries. Hunt  sold  chain  stores  at  the  same  price  it 
sold  to  Phillips  (Trans,  p.  351)  and  Phillips  could  not 
raise  his  prices  to  any  extent  that  would  make  the 
conmiissaries  shelf  price  higher  than  at  the  nearby 
chain  stores  (Trans,  pp.  351-352)  otherwise  the 
serviceman's  wife  would  trade  at  the  chain  store.  Mr. 
Steiger  testified  that  the  commissary  shelf  price  of 
Hunt  products  was  only  9%  less  than  the  Himt  shelf 
price  at  the  chain  stores  (Trans,  p.  503).  The  chain 
store  prices  were  reduced  on  week  ends  (Trans,  p. 
498). 
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No.  15,216 


IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Hunt  Foods,  Inc., 

Appella7it, 
vs. 

Wellington  Phillips  and 

H.  W.  LiHOLM, 

Appellees. 
APPELLANT'S  REPLY  BRIEF. 


I. 

THE  STATEMENT  OF  FACTS. 
(Appellee's  Brief  pp.  2  to  8.) 

The  whole  of  the  statement  of  facts  by  appellee  con- 
cerns Phillips'  rights — as  developed  by  Phillips'  re- 
port of  a  conversation  with  a  dead  man.  These  rights 
were  never  mentioned  by  Phillips  prior  to  the  death 
of  Mr.  Flynn,  the  employee  with  whom  he  dealt.  In 
fact,  during  Flynn 's  life,  Phillips  admitted  he  owed 
money  to  Hunt  and  made  no  claim  of  any  contract 
such  as  that  asserted  in  this  action,  nor  did  he  make 
any  claim  of  damages. 

There  is  a  notable  omission  of  any  discussion  of 
Phillips'  duties.    Nowhere  in  the  brief  is  there  any 


discussion  of  the  fact  that  Phillips  could  not  be 
required  to  buy  anything  from  Hunt  (Tr.  p.  232)  ; 
that  he  could  have  devoted  all  of  his  time  and  efforts 
to  his  bidding  and  his  brokerage  business  for  others 
or  either  of  these  businesses;  that  more  than  75  per 
cent  of  his  business  during  the  period  in  question  was 
for  others  than  Hunt;  that  he  had  no  advertising  or 
sales  promotion  duties;  that  he  had  no  requirement 
of  warehousing  any  stockpiles  (Appellee's  brief  at 
p.  65  admits  that  Hunt  delivered  direct  to  the  com- 
missaries). 

The  $21,500.00  question  here  is:  If  Phillips  failed 
to  buy  anything  from  Hunt,  if  he  devoted  100  per 
cent  of  his  efforts  to  his  other  business  selling  for 
competitors  under  his  bidding  or  brokerage  arrange- 
ments, what  could  Hunt  do?  For  what  damages 
would  Phillips  be  liable?  The  answers  are:  NOTH- 
INGS NONE! 


II. 

THE  SPECIFICATIONS  OF  ERROR. 

(Appellee's  Brief  pp.  8  to  29.) 

(a)  Appellant's  right  to  interest,  attorney's  fees  and  costs  (on 
the  appeal  from  the  judgment  for  appellant). 

The  brief  for  appellee  cites  no  authorities  what- 
soever on  the  subject  of  interest  and  attorney's  fees 
to  which  appellant  is  entitled  on  its  cross-complaint. 

The  amount  due  to  Hunts  was  liquidated  and  was 
represented  by  negotiable  instruments.  These  instru- 
ments were  in  default   (Tr.  pp.  50-52).    A  belated 
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claim  for  dainagc^s  cannot  cut  off  the  interest  due  un- 
der the  documents.  California  Lettuce  Growers  v. 
Union  Sugar  Conipayiy  (1955)  45  Cal.  (2d)  474  at 
487,  289  Pac.  (2d)  785  at  793: 

**  California  Lettuce  correctly  contends  that  the 
mere  pleading  of  unliquidated  counterclaims  does 
not  render  unliquidated  an  otherwise  certain  or 
determinable  debt  owing  to  the  plaintiff.  The 
unliquidated  counterclaims  are  given  treatment  as 
discounts,  not  as  po/yments  made  at  the  time  the 
debt  is  due."  (Emphasis  added.) 

See  particularly: 

Muller  V.  Barnes   (1956)   139  Cal.  App.   (2d) 

847,  294  P.  (2d)  505 ; 
Cf.  Lineman  v.  Schmidt   (1948)  32  Cal.   (2d) 

204. 

Appellant's  counsel  successfully  proved  the  allega- 
tions of  the  cross-complaint.  The  complaint  did  not 
admit  any  setoff  or  cross-demand.  Himt,  therefore, 
was  required  to  bring  suit  on  the  trade  acceptances 
for  the  amount  due.  The  trial  Court  was  empow^ered 
to  award  attorney's  as  called  for  in  the  instrument 
{Kirk  V.  Culley  (1927)  202  Cal.  501  at  508  to  509). 

(b)  Findings  as  to  the  nature  of  the  arrangement.    (Appellee's 
Brief  p.  9.) 

In  our  opening  brief  at  page  9,  we  pointed  out 
that  there  w^as  no  basis  for  a  finding,  that  Phillips 
agreed  to  perform  the  "duties  and  obligations  of  an 
exclusive  military  jobber."  There  is  no  transcript 
reference  suggested  by  appellee  to  support  such  a 


finding.  Where  is  the  evidence  of  what  those  duties 
were?  Do  such  duties  include  the  right  to  devote  all 
a  person's  time  to  the  business  of  others  without  li- 
ability therefor? 

Appellant's  opening  brief  sets  forth  the  facts  per- 
tinent to  this  question  at  pages  8  and  9  and  the  law 
applicable  at  pages  18  and  19. 

(c)  Finding's  as  to  estoppel.   (Appellee's  Brief  pp.  12-13.) 
Reduced  to  its   essentials,   appellee's   argiunent  is 

that,  to  some  extent,  part  of  the  quarter  of  a  million 
dollars  of  sales  done  by  Phillips  in  his  bidding  busi- 
ness was  due  to  bids  made  before  the  end  of  1951. 
But  Phillips  testified  that  in  the  bidding  business  (Tr. 
p.  366) :  "You  get  your  forms  in  December  and  you 
start  delivering  in  January."  The  Hunt  arrangement 
started  December  1,  1951.  Phillips  also  testified  (Tr, 
p.  171)  :  "in  the  bidding  business  you  buy  something 
and  sell  it ;  you  have  your  gross  immediately. ' ' 

(d)  Findings  as  to  performance  and  breach.    (Appellee's  Brief 
p.  14.) 

Phillips'  discussion  (p.  17),  of  the  balance  due  at 
time  of  termination  is  surprising  in  face  of  Phillips' 
own  admission  (Tr.  p.  131)  that  he  owed  Hunt  about 
$25,000  at  the  time  of  termination.  The  further  proof 
of  this  is  found  in  the  credit  ledger  from  Hunt's  rec- 
ords (Exhibit  AN).  The  evidence  showing  that 
Phillips  was  4  to  5  months  in  default  is  set  forth  in 
part  1  of  the  appendix  to  our  opening  brief.  The  last 
few  pages  of  Ex.  AP  show  clearly  the  delay  in  pay 
ment. 
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It  is  difficult  to  follow  appellee  in  the  discussion 
of  the  facts  und(^r  this  heading.  For  instance  he  says, 
at  page  14  of  the  brief,  that  there  was  no  discussion 
by  him  of  a  credit  limit  but,  at  page  11  of  the  brief, 
he  says  the  limit  of  credit  was  $5,000. 

Appellee  suggests  that  the  position  taken  by  Hunt 
would  require  Phillips  to  finance  Hunt  sales.  The  evi- 
dence is  uncontradicted  that  Hunt  sold  to  Phillips,  a 
purchaser  who  was  free  to  resell  at  any  price  if  he 
wanted.  The  sales  to  the  commissaries  were  Phillips' 
sales,  not  Hunt's. 

Considerable  space  is  devoted  by  appellee  to  dis- 
cussing some  orders  at  two  bases  which  Hunt  sales- 
men had  made  and  turned  over  to  Phillips  to  process. 
His  brief  assumes  that  these  orders  had  been  recently 
placed,  yet  there  is  no  evidence  as  to  ivhen  the  orders 
were  placed.  The  orders  may  have  been  placed  much 
earlier  and  may  have  been  ready  for  payment  at  the 
time.  At  all  events  Phillips,  his  counsel  and  the  Court 
said  they  were  de  minimis  (Tr.  p.  516).  There  is  no 
basis  in  the  record  for  appellee's  statement  that  Hunt 
was  making  Phillips  finance  these  particular  sales. 
(Incidentally,  the  two  bases  were  assigned  to  Phillips 
in  December,  1951 — why  hadn't  he  sold  them  prior  to 
October  of  1952?  Perhaps  he  was  too  busy  with  his 
non-Hunt  business.) 

Appellee's  statement  of  the  government's  delay  in 
paying  is  incorrect.  The  evidence  on  this  matter  is 
set  forth  in  part  1  of  the  appendix  to  our  opening 
brief.  With  respect  to  appellee's  comments  on  the  bill- 
ing practices  of  Himt,  it  must  be  i^ointed  out  that  the 


uncontradicted  evidence  is  that  the  practice  of  treat- 
ing invoices  in  default  after  10  days  is  a  custom 
peculiar  to  the  canning  industry  but  known  to  every- 
one in  the  business  (Tr.  pp.  488  to  489). 

(e)  Finding-s  as  to  the  nature  and  origin  of  damages.   (Appellee's 
Brief  pp.  19  to  21.) 

Appellee's  brief  fails  to  discuss  the  question  of 
causation  of  damage;  yet  it  is  the  burden  of  appellee 
to  prove  causation  of  damage  here  as  in  any  other 
case  (see  appellant's  opening  brief  p.  13  and  pp.  35 
to  36).  Apparently  appellee  feels  that  Finding  VIII 
(submitted  by  him)  is  of  no  importance. 

The  gist  of  appellee's  case  and  of  the  findings  is 
that  lack  of  capital  and  inadequate  credit  resources 
prevented  Phillips  from  continuing  in  a  profitable 
business,  but  appellee  stipulates  in  his  brief  (p.  10, 
lines  8  to  11)  that  the  Hunt  business  was  NOT  the 
cause  of  Phillips'  inadequate  credit  resources.  This 
stipulation  is  a  direct  and  categorical  denial  of  the 
allegations  of  paragraph  IX  of  the  complaint  which 
appears  at  page  13  of  the  transcript. 

Appellee  discounts  Phillips'  own  letters  which  boast 
of  his  prosperous  bidding  business  after  termination, 
all  of  which  letters  were  in  evidence,  by  the  amazing 
device  of  stating  that  Phillips  lied  in  those  letters. 

(f)  Findings  on  the  issue  of  Hunt's  knowledge  of  the  contract. 
(Appellee's  Brief  p.  21.) 

In  our  opening  brief  (pp.  14  and  15)  we  pointed 
out  that  there  is  no  evidence  to  support  a  finding  that 
any  Hunt  executive  officer  knew  of  such  a  contract 


as  that  found  l)y  the  Court.  Appellee  fails  to  designate 
any  evidence  to  support  a  finding  that  Hunt  knew  of 
the  contract.  He  argues  only  that  there  is  no  proof 
that  the  officers  of  Hunt  didn't  know  about  the  con- 
tract, yet  the  burden  is  on  Phillips  to  show  knowledge 
of  the  contract  in  question  on  the  part  of  executive 
officers.  The  law,  popularly  known  as  the  ''Equal 
Dignities  Rule",  is  discussed  at  pages  30  to  34  of  our 
opening  brief,  and  infra  in  this  brief  under  that 
heading. 

(g)  Finding's  relative  to  the  basis  for  determining  damages. 

Appellee  at  x^age  23,  line  24,  of  his  brief  acknowl- 
edges that  sometimes  a  profit  is  made  because  of  mar- 
ket price  changes.  This  does  not  strike  us  as  unusual, 
nor  did  it  strike  the  trial  Court  as  unusual  (Tr.  p. 
123).  And  it  indicates  further  that  profits  can't  be 
predicted.  That  some  commissary  officers  stated  they 
were  "ready"  to  buy  Hunt  products  is  not  proof  that 
the  purchasing  officer  had  ordered  or  agreed  to  buy 
Hunt  products.  This  evidence  is  discussed  in  detail 
at  pages  vi  and  vii  of  the  appendix  to  appellant's 
opening  brief.  The  findings  do  not  give  any  clue  as  to 
the  basis  for  awarding  damages. 

The  brief  hints  (p.  24,  line  17)  that  at  Alameda  54 
food  items  were  introduced.  Phillips  testified  (Tr.  p. 
147)  the  highest  number  of  items  at  any  place  at  the 
time  of  termination  was  35;  that  the  figure  of  55  at 
Alameda  included  items  and  sizes  (thus  peas,  which 
come  in  two  different  sized  cans,  give  a  figure  of  3,  one 
for  the  item  and  2  for  the  different  sized  cans;  (Tr. 
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p.  272));  that  the  number  of  items  sold  at  a  place 
varied  from  month  to  month,  sometimes  less  than  half 
the  previous  month  (Tr.  p.  299). 

Appellee  continues  to  make  assumptions  (brief  p. 
25,  line  24)  and  estimates  (brief  p.  25,  line  26)  of 
volume  instead  of  proving  actual  experience.  At  pages 
26  to  28  of  his  brief,  appellee,  in  discussing  damages, 
estimates  profits  he  would  have  made  immediately- 
after  termination.  But  when  he  discusses  estoppel  he 
says  he  was  bound  to  lose  money  for  a  number  of 
years!    (See  p.  38  of  appellant's  opening  brief.) 

Hopes  become  facts  easily  for  appellee.  Thus  a  com- 
missary officer's  statement  that  he  'intended"  to  take 
on  the  Hunt  line  at  some  time  in  the  future,  if  other 
competitive  lines  were  eliminated  becomes  (brief  p. 
28,  line  20)  a  "last  minute  acceptance  of  the  full  line." 

Appellee's  discussion  of  the  alleged  proof  of  dam- 
ages (pp.  27  to  30  of  his  brief)  is  notable  for  the  ab- 
sence of  any  citation  to  the  transcript.  Most  of  his 
statements  have  no  support  at  all  in  the  record.  Thus, 
at  page  28,  line  4  he  says  that  his  traveling  expense 
amounted  to  $6500.00  (a  figure  repeated  in  his  brief  at 
page  65,  without  transcript  reference).  There  is  not 
a  v7ord  in  the  record  of  traveling  expense  of  $6500.00 
or  any  other  amount.  In  the  next  line  he  says  one 
clerk  at  a  salary  expense  of  $3600.00  a  year  could 
handle  the  clerical  work — yet  there  is  no  evidence 
whatsoever  as  to  what  a  clerk  is  paid  or  whether  one 
or  more  clerks  would  be  needed.  There  is  no  citation 
of  pages  of  the  transcript  to  support  the  statements 
in  the  brief. 


In  this  portion  of  tho  argument  the  brief  of  appellee 
again  refers  to  sales  volume  at  other  bases  as  being 
seven  times  greater  than  the  volume  at  Alameda.  The 
absence  of  any  foundation  for  this  estimate  is  demon- 
strated at  pages  v  to  vi  of  appendix  to  appellant's 
opening  brief.  This  section  of  the  brief  is  replete  with 
unfounded  future  prophesies.  Thus  at  page  28,  he 
says  that  when  a  greater  number  of  items  of  Hunt 
would  he  established  at  the  bases,  the  vohime  at  the 
bases  would  be  a  certain  amount.  The  record  shows 
that  at  many  of  the  bases  there  were  only  one  to  four 
items  on  the  shelves  and  that  the  number  of  items 
varied  from  month  to  month  (Tr.  p.  299). 

On  page  29  of  his  brief,  Phillips  gives  himself  a 
$40,000.00  gross  profit  if  he  had  continued  another  year 
and  a  $30,000.00  net  profit.  This  assumes,  among  other 
things,  a  $10,000.00  expense  but  where  is  the  evidence 
of  expense  ?  There  is  no  evidence  of  what  his  expenses 
were  and  these  figures  are  invented  by  the  brief  writer 
to  avoid  exposing  appellee's  fatal  defect  in  proof. 
(Appellant's  brief  p.  39.)  Further  reference  to  the 
fact  that  these  figures  are  invented  for  the  purpose 
of  the  appellee's  brief  is  made  under  Section  8  of  the 
argument  hereinafter. 


III. 

ARGUMENT. 

1.  THE  REASON  FOR  TERMINATION  NEED  NOT  BE  STATED. 

This  point,  set  forth  in  our  opening  brief  pages  17 
and  18,  is  apparently  conceded  by  appellee. 
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2.  THE  NATURE  OF  THE  AGREEMENT. 

The  argument  of  appellee  on  this  subject  rests  on 
the  ground  that  he  felt  he  was  bound  to  lose  money 
for  some  years  and  that  therefore  the  contract  was 
to  last  for  those  years.  But  when  he  argues  on  the 
question  of  damages  he  claims  that  after  15  months  he 
was  moving  into  a  most  profitable  era. 

The  cases  cited  in  our  opening  brief  at  pages  18 
and  19  are  decisions  from  the  United  States  Supreme 
Court  and  from  the  4th,  6th,  7th  and  8th  circuits  in- 
volving facts  substantially  similar  to  those  here  in- 
volved. Appellant's  offer  of  proof  as  to  the  industry 
custom  of  making  jobber  agreements  terminable  at 
will  was  rejected  (Tr.  505-506). 

See  also  RuineUo  v.  Murray  (1951),  36  Cal.  (2d) 
687,  227  Pac.  (2d)  251,  cited  at  page  18  of  our  open- 
ing brief. 

Under  the  law,  if  a  plaintiff's  employment  is  based 
on  a  consideration  "other  than  the  services  to  be  ren- 
dered" and  unconscionable  injury  would  result  by 
termination  at  will,  the  employment  cannot  be  termi- 
nated at  will  (RuineUo  v.  Murray,  supra).  Both  ele- 
ments must  be  present  but  here  there  is  neither  un- 
conscionable injury  nor  an  independent  consideration. 

Phillips  was  not  required  to  give  up  any  other  busi- 
ness. Even  if  that  were  so,  abandoning  other  interests 
in  order  to  ser^^e  a  party  is  not  a  consideration  en- 
titling a  plaintiff  to  a  continuance  of  his  employment 
{Thatcher  v.  American  Foundry  (1947),  78  Cal.  App. 
(2d)  76,  177  Pac.  (2d)  332.    See  also  cases  cited  in 


11 


our  opening  brief  at  pages  24  and  25.)  Apj)e]lee  quotes 
(appellee's  brief  pp.  33  and  34)  from  Millet  v.  Pa/rk 
d^  Til  ford,  a  District  ('Ourt  case.  The  Court  there 
acknowledged  the  rule  that  the  consideration  given 
by  the  plaintiff  must  be  *^ other  than  the  service  to  he 
rendered  hy  the  employee  or  agent;  the  Court  itself 
italicized  those  words  and  it  found  that:  (a)  Millet, 
the  plaintiff,  had  agreed  to  buy  defendant's  products. 
Phillips  did  not.  (See  our  opening  brief  p.  9).  (b) 
Millet  was  required  to  maintain  warehouse  facilities — 
Phillips  was  not  because,  as  admitted  by  appellee  at 
page  65  of  his  brief.  Hunt  delivered  the  mercliandise 
directly  to  the  commissaries,  (c)  Millet  tied  up  sub- 
stantial amounts  of  its  capital  in  inventory  and  ac- 
counts receivable.  Phillips  did  not.  He  put  no  capital 
into  the  Hunt  operation  but  operated  on  Hunt  monies 
over  the  protests  of  Hunt.  The  accounts  receivable 
were  assigned  to  Hunt  (Exhibit  E)  to  protect  Hunt, 
but  Phillips  paid  no  attention  to  the  assignment  (ap- 
pellant's opening  brief  appendix  p.  ii). 

In  the  Millet  case,  as  shown  by  the  quotation  on 
page  34  of  appellee's  brief,  the  Court  held  that  these 
three  just  mentioned  factors  were  the  necessary  addi- 
tional considerations  to  prevent  termination  at  will. 
But  none  of  these  factors  are  present  in  the  case  at 
bar. 

The  appellee's  brief  fails  to  show  what  'Considera- 
tions other  than  the  services  rendered"  were  under- 
taken by  Philli]^s — how  did  his  engagements  differ 
from  the  illusory  considerations  given  by  the  plain- 
tiffs in  the  cases  cited  in  our  opening  brief  at  pages 
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20-21,  such  as  Hoffman  v.  Pfinsten,  Wis.  (1951)  15 
N.W.  (2d)  369,  26  A.L.R.  (2d)  1132,  and  Dupont  v. 
Claiborne  (8th  Circuit  1933),  64  Fed.  (2d)  225. 

The  only  claim  made  by  Phillips  as  to  "uncon- 
scionable hardship,"  is  that  at  the  time  of  termination 
his  credit  and  capital  were  low.  His  brief,  page  20, 
line  8,  admits  this  was  not  caused  by  Hunt.  As  shown 
on  our  opening  brief  pages  12  to  14  there  is  no  proof 
that  his  credit  or  capital  condition  deteriorated  or,  if 
so,  was  due  to  the  Hunt  operation. 

Furthermore,  the  loss  of  greater  benefits  is  not  un- 
conscionable hardship.  (Jirschik  v.  Farmers  and 
Merchants  Bank  (1951),  107  Cal.  App.  (2d)  405,  237 
Pac.  (2d)  49.) 

Appellee  also  relies  upon  Nohle  v.  Reid-Avery 
(1928),  89  Cal.  App.  75,  264  Pac.  341,  which  is  not 
at  all  in  point.  There  the  plaintiff  had  bought  a  large 
quantity  of  welding  rods  and  defendant  agreed  not  to 
sell  similar  rods  in  plaintiff's  territory  until  the  plain- 
tiff had  sold  all  the  rods.  Defendant  did  sell  similar 
rods  in  the  area  while  plaintiff  still  had  a  supply  on 
hand.  The  Court  said  that  plaintiff's  obligations  had 
been  fully  executed  (appellee  acknowledges  this  fact 
later  in  his  brief  at  p.  38). 
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3.     THE  MUTUALITY  QUESTION. 
(Appellee's  Brief  pp.  36  to  41.) 

In  our  opening  brief  (pp.  10  and  20)  we  showed 
that  Phillips  did  not  agree  or  otlierwise  bind  himself 
to  give  up  any  business.  He  did  not  agree  to  maintain 
a  stock  of  goods  in  inventory  and  this  is  acknowledged 
in  his  brief,  at  page  65,  where  he  admits  that  Hunt 
delivered  for  him  direct  to  the  commissaries. 

On  the  question  of  mutuality,  the  principal  au- 
thority submitted  by  appellee  is  Tuck  v.  Gudnason 
(1936),  11  Cal.  App.  (2d)  626,  54  Pac.  (2d)  88.  This 
case  is  described  in  3  Standard  Law  Review  294  as 
unusual  in  the  extremely  great  detriment  that  would 
have  been  suffered  by  plaintiff  if  the  contract  were 
not  enforced.  In  that  case  the  plaintiff  was  a  Chinese 
woman  who  operated  a  small  hemstitching  and  dress- 
making shop.  Defendant,  a  manufacturer,  promised 
that  (a)  if  she  would  abandon  her  business,  (b)  de- 
vote her  time  to  working  for  defendant  exclusively, 
(c)  make  dresses  for  no  one  else,  (d)  if  she  would 
lease  larger  premises  for  5  years  and  (e)  install  ex- 
pensive new  equipment,  all  at  plaintiff's  expense,  that 
defendant  would  employ  her  and  her  equipment  for 
5  years.  All  this  the  plaintiff  did  but  defendant  re- 
fused to  perform.  The  points  of  distinction  between 
that  case  and  the  case  at  bar  are  numerous  and 
obvious.  It  should  be  observed  that  this  decision  re- 
versed a  nonsuit  and  in  the  re-trial  judgment  was  for 
defendant  (26  Cal.  App.  (2d)  468). 

Brunvold  v.  Johnson  (1939),  36  Cal.  Apy).  (2d)  226, 
cited  at  page  37  of  appellee's  brief:  the  Court  there 
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points  out,  that  the  defendant's  answer  admitted  that 
plaintiff  had  been  employed  as  an  agent  '^for  a  valu- 
able consideration."  Since  mutuality  is  a  question  of 
consideration,  this  is  an  admission  by  the  pleadings 
of  mutuality.  The  Court  therefore  said  that  the  issue 
ill  dispute  tvas  not  mutuality  but  whether  a  change  in 
the  commercial  relations  between  the  United  States 
and  Philippines  affecting  cordage  was  a  sufficient  con- 
tingency to  warrant  termination  of  the  contract.  It 
may  also  be  noted  that  in  the  Brunvold  case  the  plain- 
tiff, a  former  salesman,  for  defendant,  was  devoting 
his  full  time  to  the  sale  of  defendant's  cordage 
products. 

Nohle  V.  Reid-Avery  was  the  case  of  an  executed 
contract  so  the  question  of  mutuality  was  not  involved. 

In  J.  A.  Folger  d-  Co.  v.  Williamson  (1954),  129 
Cal.  App.  (2d)  184,  276  Pac.  (2d)  645,  the  Court  at 
page  187  of  the  o^cial  report  said: 

''.  .  .  We  do  not  consider  that  an  agreement  to 
tender  'as  many  of  its  shipments  as  its  general 
business  and  market  conditions  will  warrant' 
furnishes  an  objective  test  ..." 

(This  is  what  Phillijis  says  his  agreement  was.) 

Hoffman  v.  Pfinsten  (Wis.  1951),  50  N.W.  (2d)  369, 
is  cited  at  page  20  of  our  opening  brief  and  is  a  case 
virtually  on  all  fours  with  the  case  at  bar.  The  lan- 
guage of  the  contract  in  that  case  is  set  forth  in  26 
A.L.R.  (2d)  at  1133.  A  reading  of  the  language  there 
shows  that  appellee  has  not  understood  the  case. 
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The  only  answer  api)ellee  has  to  the  case  of  Fried- 
man V.  McKay  Leather  Co.,  quoted  at  pages  20  to  21 
of  our  opening  brief,  is  that  the  Court  said  that  that 
case  differed  materially  from  an  exclusive  agency.  But 
the  distinction  was  made  in  connection  with  the  dis- 
cussion of  the  question  of  damages,  not  with  respect  to 
the  question  of  mutuality.  The  case  involved  a  claim 
for  commissions  on  sales  made  by  defendant  in  plain- 
tiff's territory  and  of  course  the  damages  are  far  more 
certain  if  the  plaintiff  had  an  exclusive  than  if  he  did 
not.  Where  he  did  not  have  an  exclusive  his  damages 
are  necessarily  speculative  because  other  agents  would 
have  made  the  sales,  said  the  Court. 

Misquotation  of  authority  by  appellee. 

E.  I.  du  Pont  de  Nemours  v.  Claiborne  (Cir.  8, 1933), 
64  P.  (2d)  224  is  discussed  in  some  detail  at  page  21 
of  our  opening  brief.  In  appellee's  brief  at  page  39 
he  purports  to  quote  verbatim  from  the  contract  there 
involved  and  then  states  that  the  quoted  words  make 
the  contract,  ''by  its  terms,"  expressly  terminable  at 
will.  But  this  quotation  is  NOT  from  the  contract — 
rather,  the  quotation  is  a  portion  of  the  Court's  sum- 
mary of  the  legal  position  of  the  plaintiff  which 
parallels  Phillips'  here  and  which  there  resulted  in 
judgment  for  defendant.  The  opinion  sets  forth  the 
contract  involved  in  full;  it  contains  none  of  the  lan- 
guage quoted  by  appellee,  nor  any  similar  language. 
Furthermore,  the  quotation  of  the  Court's  lan- 
guage is  also  inaccurate,  in  that  it  omits  key  words 
to  change  the  meaning.    In  that  case  the  Reno  Com- 
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pany  was  the  plaintiff-distributor  and  du  Pont  the 
defendant-manufacturer.  Compare  the  actual  quota- 
tion with  that  given  by  the  appellee  in  his  brief  and 
note  where  the  appellee  puts  Jiis  otvn  underscoring. 

Language  as  used  by  Court :  Quotation  by  Appellee : 

''Reduced  to  its  lowest  terms,      ''So  long  as  the  du  Pont  Co. 
the  claim  of  the  Reno  Company     was  satisfied  .  .  .  and  so  long  as 
.  ,  .  was  an  agreement  that  it      it    chose   to    perform''    (Under- 
should  be  the  sole  distributor     scoring  appellee's.) 
...  so   long   as   the    du   Pont 
Company  was  satisfied  with  its 
services  and  so  long  as  it  (the 
Reno  Company)    chose  to  per- 
form   the    services."     (Under- 
scoring ours.) 

NOTE:  The  key  words  in  the  parentheses  after  the  word  "it" 
were  omitted  by  appellee,  which,  with  his  underscoring, 
reverses  the  meaning. 

In  distinguishing  other  cases  cited  by  us  the  ap- 
pellee argues  that  in  them  the  plaintiffs  did  not  offer 
''other  considerations,"  inferring  that  Phillips  did 
but,  as  noted  above  in  discussing  the  Millet  v.  Park  <h 
Tilford  case,  there  were  no  "other"  considerations 
offered  by  Phillips. 

The  discussion  in  appellee's  brief  (p.  41)  of  our 
argument  that  the  sales  to  commissaries  was  a  new 
business  for  Phillips,  completely  misses  the  point.  The 
point  is  whether  the  business  was  new  to  Phillips,  not 
to  Hunt.  Phillips  himself  admitted  that  this  type  of 
business  was  new  to  Mm  and  was  a  "drastic  change" 
(Tr.  p.  168). 
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4.     THE  STATUTE  OF  FRAUDS. 

(Appellee's  Brief  pp.  41  to  49.) 

(A)   CASES  CITED  BY  APPELLEE. 

The  cases  cited  by  appellee  are  patently  distin^ish- 
able. 

Berkeyv.  Halm  (1950)  101  Cal.  App.  (2d)  62,  224 
P.  (2d)  885 :  The  plaintiff  quit  entirely  his  insurance 
business,  turned  over  all  his  client's  and  his  business 
to  defendant  in  exchange  for  the  promise  of  a  salaried 
position  with  defendant  and  for  some  stock  in  the 
defendant  corporation.  The  defendant  assured  the 
plaintiff  he  was  the  owner  of  the  shares  and  that  de- 
fendant had  performed.  Later  the  defendant  refused 
to  recognize  the  agreement  and  discharged  plaintiff. 
The  stock  had  never  been  transferred  to  plaintiff. 
Thus,  the  plaintiff  ceased  all  other  work  and  gave  up 
all  his  business  to  defendant  who  deliberately  de- 
frauded him.  The  acts  of  deliberate  fraud  are  fre- 
quently mentioned  by  the  Court  in  its  opinion. 

Monaroo  v.  Lo  Greco  (1950)  35  Cal.  (2d)  621,  220 
P.  (2d)  737:  The  plaintiff  devoted  his  life  to  work- 
ing on  his  stepfather's  land  on  the  oral  promise  of  re- 
ceiving the  property  by  will.  As  a  result  of  plain- 
tiff's efforts  the  value  of  the  property  increased  from 
$4,000.00  to  $100,000.00.  From  the  start  plaintiff  was 
dissuaded  by  his  stepfather  from  purchasing  similar 
property  and  improving  it  for  himself.  The  step- 
father executed  the  will  and  showed  it  to  the  plain- 
tiff and  then  secretly  revoked  the  will.  This  case  there- 
fore involved  the  following  elements  none  of  which 
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is  present  in  the  case  at  bar:  The  actual  and  de- 
liberate fraud  of  the  stepfather;  the  gross  unjust 
enrichment  of  the  stepfather;  quantum  meiTiit  would 
not  lie  because  of  the  peculiar  nature  of  the  services 
involving  continuation  of  a  close  family  relationship. 
The  Court  itself  limited  its  decision  to  the  very 
special  situation  before  it  and,  at  page  626  of  the 
official  reporter,  the  opinion  points  out  that  it  rests 
upon  the  fact  that  the  services  were  of  a  peculiar 
nature  involving  the  continuation  of  a  close  family 
relationship. 

Tuck  V.  Gudnason  (1936)  11  Cal.  App.  (2d)  626, 
54  P.  (2d)  88,  is  the  Chinese  dressmaker  case  dis- 
cussed above.  That  case  involved  a  nonsuit,  and  on  re- 
trial judgment  was  for  defendant  (26  Cal.  App.  (2d) 
468).  As  noted  there,  the  plaintiff  gave  up  all  of 
her  business,  signed  a  long  lease,  bought  expensive 
shop  equipment  and  devoted  her  full  time  to  defend- 
ant. 

Holsten  v.  Mullen  (1927)  84  Cal.  App.  1,  257  Pac. 
545,  has  no  bearing  whatsoever  on  the  question  in- 
volved in  the  case  at  bar.  That  case  concerned  joint 
venturers,  one  of  whom,  the  defendant,  took  a  lease 
under  his  name  alone  for  both  parties  and  with  the 
funds  of  both  parties  added  improvements  to  the 
premises.  The  Court  decided  the  case  on  the  doctrine 
of  part  performance  (p.  4  of  the  opinion).  Part  per- 
formance does  apply  to  joint  venture  agreement  (49 
Am.  Jiir.  793)  but  does  not  apply  to  contracts  which 
are  not  to  be  performed  in  a  year  (49  Am.  Jur.  798; 
6  A.L.R.  (2d)  1067). 
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Roberts  v.  Wachter  (1951)  104  Cal.  App.  (2(1) 
281,  231  P.  (2(1)  540:  This  case  involved  only  the 
sufficiency  of  a  pleading  as  against  demurrer.  The 
complaint  alleged  plaintiff  by  written  contract  had 
waived  his  right  to  sue  in  quantum  meruit.  The  Court 
stresses  the  fact  (pp.  286  and  289  of  the  opinion)  that 
this  waiver  would  prevent  him  from  recovering  the 
reasonable  value  of  his  services. 

Sessions  v.  Southern  California  Edison  Company 
(1941)  47  Cal.  App.  (2d)  611,  118  Pac.  (2d)  935: 
The  plaintiff  was  told  by  his  employer  that  he  could 
quit  work  without  losing  his  rights  to  a  pension,  as 
of  the  time  he  came  to  the  age  of  retirement.  The 
pension  plan  of  the  defendant  company  was  later 
changed  to  require  continuous  emplojnnent  up  to  the 
age  of  retirement.  The  Court  found  that  the  employee 
would  not  have  ceased  his  employment  except  for  the 
promise  of  the  employer  and  that  he  would  have  been 
able  to  work  up  to  the  age  of  retirement.  The  plain- 
tiff therefore  irrevocably  lost  a  prior  right  which  he 
had  no  means  of  recovering  if  the  statute  of  frauds 
were  allowed  as  a  defense,  because  he  had  given  up  his 
pension  rights  iiTetrievably.  This  case  is  described 
as  ''unique"  in  3  S.L.R.  294. 

There  is  no  evidence  that  the  Hunt  operation  caused 
depletion  of  Phillips'  capital  or  credit.  He  says  (ap- 
pellee's brief  p.  45)  that  the  loan  of  $12,000.00  to  his 
limited  partner  would  not  have  been  made  if  he  had 
known  of  the  prospective  termination.  There  is  no  evi- 
dence to  support  this  statement.  On  the  contrary,  the 
evidence  shows  that  Phillips  lent  the  money  to  his 
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partner  because  the  limited  partner  was  in  Federal 
tax  difficulties  (see  discussion  at  p.  13  of  our  opening 
brief) . 


(B)   APPELLEE'S  TARDY  ASSERTION  OF  A  MEMORANDUM 
SATISFYING  THE  STATUTE. 

Appellee  now  takes  the  position  that  plaintiif 's  Ex- 
hibit 3  is  a  written  memorandum  of  the  oral  agree- 
ment. No  such  assertion  was  ever  made  until  after  the 
close  of  the  trial.  There  is  no  finding  hy  the  trial 
Court  as  to  a  memorandum. 

(a)  The  alleged  defense  cannot  now  be  raised. 

Each  count  of  the  complaint  (Tr.  p.  10  and  p.  15) 
alleges  an  oral  agreement  violative  of  the  statute  of 
frauds.  It  was  therefore  incumbent  on  the  plaintiff 
to  plead  facts  which  lift  the  contract  from  the  statute 
{Palmer  v.  PJiilUps  (1954),  123  Cal.  App.  (2d)  291 
at  295,  266  Pac.  (2d)  85).  But  Phillips  did  not  plead 
any  memorandum.  The  complaint  relies  on  estoppel, 
which  is  not  necessary  if  there  were  a  memorandum. 
Since  there  is  no  allegation  in  the  complaint  as  to  any 
memorandum,  his  case  must  rest  on  estoppel  alone,  as 
did  the  lower  Court's  findings. 

(b)  Exhibit  3  was  not  introduced  into  evidence  as  a  memorandum. 
Plaintiff's  Exhibit  3  was  introduced  in  evidence  as 

a  calling  card  by  which  Phillips  might  make  himself 
acquainted  at  the  commissaries  (Tr.  p.  115).  If  it  had 
been  introduced  as  a  memorandum  under  the  statute, 
then  parol  evidence  would  be  inadmissible  to  explain 
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it.  (23  Cal.  Jiir.  (2d)  p.  357;  49  Am.  Jur.  636;  Ellis  v. 
Klaff  (1950),  96  Cal.  App.  (2d)  471,  216  Pac^  (2d) 
15).  No  objection  was  made  to  testimony  regarding 
the  oral  agreement  but  objection  could  have  been  made 
under  the  parol  evidence  rule  if  defendant  were  ad- 
vised by  the  pleadings,  or  otherwise,  that  Phillips  was 
asserting  that  this  introductory  notice  was  a  mem- 
orandum satisfying  the  statute.  Plaintiff's  whole  case 
was  based  on  estoppel,  not  on  a  memorandum.  The  at- 
tempt now  to  describe  Exhibit  3  as  a  memorandum  is 
a  recognition  of  the  failure  to  prove  estoppel. 

(c)  The  alleged  memorandum  was  insuflScient. 

In  any  event  the  alleged  memorandum  was  incom- 
plete. It  fails  to  state  the  price,  the  duration,  the 
terms  of  payment,  or  the  bases  to  be  covered  (49  Am. 
Jur.  665).  A  memorandiun  must  contain  all  the  essen- 
tial terms  of  an  agreement. 

Edgar  Brothers  Co.  v.  Schmeiser  Mamifacturing 
Co.  (1917),  33  C.A.  667,  166  P.  366,  held  that  a  mem- 
orandum made  in  April  1912  which  stated  that  plain- 
tiff w^as  ''to  have  exclusive  agency  in  Imperial  Valley 
for  1912,  and  l)y  ordering  one  car  before  February  1, 
1913,  can  have  the  agency  for  same  season,"  was  in- 
sufficient to  satisfy  the  statute  because  of  incomplete- 
ness and  uncertainty.  (See  also  Ellis  v.  Klaff  (1950), 
96  Cal.  App.  (2d)  471,  216  Pac.  (2d)  15). 

(d)  The  alleged  memorandum  was  not  signed  by  Hunt. 

If  appellee  relies  u])on  a  memorandum,  he  must 
prove  the  authority  of  Flynn  to  sign  (49  Am.  Jur.  704; 
California  Civil  Code  2309).   Phillips  admits  that  the 
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jobber  arrangement  was  a  ''unique"  one  for  Hunt 
(Tr.  p.  446)  and  his  brief  (p.  7)  admits  Hunt  never 
had  similar  agreements.  Therefore  Flynn's  written 
authority  must  be  proved  by  appellee  (see  discussion 
pp.  30  to  34  of  our  opening  brief).  The  record  shows 
it  was  never  authorized  by  anyone  superior  to  Flynn 
(Tr.  p.  421). 


5.  ANY  TERM,  INDEFINITE  OR  NOT,  WHICH  IS  FOR  MORE 
THAN  A  YEAR  IS  WITHIN  THE  STATUTE  OF  FRAUDS. 
(Appellee's  Brief  pp.  49  to  51.)  fl 

Appellee  makes  virtually  no  argiunent  on  this  sub- 
ject. This  is  understandable  in  view  of  the  decision 
by  the  Ninth  Circuit  in  Fibre  Board  Products  v. 
Townsend  (1953),  202  Fed.  (2d)  180,  discussed  at  p. 
28  of  our  opening  brief. 

The  distinguishing  facts  in  the  case  of  J.  C.  Millett 
Company  v.  Park  d  Tilford  (1954),  123  Fed.  supra 
484,  a  case  frequently  cited  by  appellee  have  been 
shown  previously  herein.  The  decision  in  that  case 
held  (p.  493)  that  the  arrangement  was  for  an  in- 
definite duration  of  one  year  teraiinable  by  three 
months'  notice. 

''Weighing  the  substantial  outlay  of  money  by 
Millett  in  taking  on  the  distributorship  and  the 
difficulty  in  getting  a  distributorship  started 
against  the  large  economic  stake  Park  &  Tilford 
had  in  giving  over  the  distribution  of  its  prod- 
ucts, I  find  from  all  the  facts  that  one  year  is  the 
reasonable  period  of  time  before  which  termina- 
tion could  not  be  effected.  Bearing  in  mind  the 
average  inventory  maintained  by  Millett  and  the 
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average  depletion  of  that  inventory  as  well  as  the 
other  facts,  I  find  that  three  months  is  a  reason- 
able period  of  notice.  Thus  the  distributorship 
could  be  terminated  at  the  end  of  one  year  by 
three  months'  ])revious  notice  or  after  such  notice 
at  any  subsequent  time." 

None  of  the  factors  mentioned  in  the  Millett  case 
is  present  in  this  case. 

The  statute  of  frauds  is  designed  to  protect  a  de- 
fendant in  the  case  like  this  where  the  plaintiff  waits 
until  an  employee  is  dead  and  then  claims  he  entered 
into  some  '^ unique"  contract  with  the  dead  man. 
While  the  employee  Flynn  was  alive,  Phillips  never 
claimed  any  contract  but,  on  the  contrary,  admitted 
his  own  liability  to  Hunt  and  sought  time  to  clear  up 
those  liabilities. 


6.    THE  EQUAL  DIGNITIES  RULE. 
(Appellee's  Brief  pp.  51  to  54.) 

In  our  opening  brief,  page  30  to  page  34,  we  dis- 
cussed the  law  which  requires  proof  of  written  author- 
ity of  an  agent  to  enter  into  a  contract  such  as  that 
found  by  the  Court.  At  page  15  of  that  brief  we 
set  forth  the  facts  material  to  this  question.  We 
pointed  out  that  some  cases  make  exceptions  with 
respect  to  executive  officers  of  a  corporation  on  the 
theory  that  those  are  the  people  who  are  the  corpora- 
fj  tion  in  so  far  as  contracts  are  concerned.  That 
i  exception  does  not  ax:>ply  here  because  no  executive 
officer  of  Hunt  knew  of  any  contract  such  as  that 
f  oimd  by  the  Court. 
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Appellee  does  not  claim  that  Flynn  (or  Miller) 
was  an  officer  of  Hunt.  He  argues  only  that  they 
must  have  been  some  sort  of  executives.  But  the 
exception  applies  only  to  executives  who  are  officers. 
Neither  Flynn  nor  Miller  were  officers  and  neither 
were  executives  of  Hunt.  (We  fail  to  see  how  Miller 
comes  into  it  at  all  since  Phillips  testifies  that  the 
whole  agreement  was  made  Avith  Flynn)  (Tr.  p.  170). 
Appellee's  brief  page  51  states  that  Flynn  "must 
have"  told  Miller  about  the  arrangement  but  this  is 
appellee 's  guess  only,  without  support  in  the  evidence. 
He  also  states  that  the  oncers  of  Hunt  "must  have" 
known  there  was  some  arrangement  with  Phillips. 
This,  again,  is  but  a  guess  without  support  in  the  evi- 
dence and  even  that  guess  is  not  enough,  under  the 
rule  in  Seymour  v.  Oelrichs  (1909),  156  Cal.  782  at 
791,  106  Pac.  88  at  p.  92,  discussed,  with  other  cases, 
at  pages  32  and  33  of  our  opening  brief. 

Murphy  v.  Munson  (1949),  95  Cal.  App.  (2d)  306, 
212  Pac.  (2d)  603,  is  cited  by  appellee.  In  the  first 
place  that  case  did  not  involve  a  corporation  so  it  has 
no  bearing  on  the  question  of  the  power  of  corpora- 
tion employees.  The  case  is  quite  different  in  other 
respects.  It  involved  a  document  (1)  signed  by  the 
defendant's  amanuensis  (2)  at  the  defendant's  specific 
request  and  (3)  the  document  was  ratified  and  con- 
firmed in  writing  by  the  defendant  (4)  with  "full 
knowledge  of  the  entire  transaction  and  of  all  com- 
munications with  the  plaintiff." 

The  case  of  West  v.  Wall  Prather  Company  (1907), 
7  Cal.  App.  81,  cited  by  appellee,  is  manifestly  differ 
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ent  from  this  case.  There  the  president  of  the  cor- 
poration terminated  the  plaintiff's  lease  and  the  cor- 
poration executed  a  new  lease  with  others.  Thus  the 
action  was  that  of  an  executive  officer,  the  corpora- 
tion knew  the  lease  had  been  cancelled  by  the  president 
and  so,  in  executing  a  new  lease,  held  out  the  president 
as  authorized  to  terminate  the  plaintiff's  lease. 

The  Ninth  Circuit  opinion  in  E,  K.  Wood  Lumber 
Co.  V.  Moore  Mill  S  Lumber  Co.  (1938),  97  Fed.  (2d) 
402  at  pp.  408  and  409  controls  on  this  point. 

*'We  need  not  here  decide  what  rule  is  applica- 
ble in  a  case  involvin,2^  an  executive  officer  of  a 
corporation,  for  there  is  no  testimony  in  the 
record  before  us  from  which  it  may  be  inferred 
that  Carl  R.  Moore  was  an  officer  of  appellee  cor- 
poration." 

...  In  this  case  there  is  no  evidence  from  which 
it  could  be  inferred  that  appellee  represented 
either  that  its  agent  had  written  authority  or  that 
it  would  not  avail  itself  of  the  defense  of  the 
statute.  ..." 

(Other  quotations  from  this  case  are  at  page  31  of 
our  opening  brief.) 

Appellee's  brief  at  page  7,  lines  20  to  22  admits 
that: 

"The  Phillips  arrangement  was  unique — Hunt 
had  no  similar  arrangement  with  any  other  person 
or  firm  in  any  district." 

This  quotation  from  the  appellee's  brief  renders  in- 
congruous his  argument  at  page  53  that  the  arrange- 
klment  was  usual  in  the  ordinary  course  of  business. 


26 


The  above  quoted  admission  by  appellee  makes  un- 
necessary any  further  elaboration  on  the  question  of 
ostensible  authority  discussed  in  our  opening  brief 
page  33. 


7.     THE  ARGUMENT  ON  DAMAGES, 
(a)  Cases  cited  by  appellee  are  not  in  point. 

Natural  Soda  Prod.  Co.  v.  City  of  L.  A.  (1943),  23 
Cal.  (2d)  193,  143  Pac.  (2d)  12,  was  a  tort  action.  The 
defendant  city  flooded  plaintiff's  property  causing 
severe  damage  to  its  manufacturing  plant.  Plaintiff 
had  operated  a  salt  plant  for  5  years  in  a  dry  lake  bed 
and  then  midertook  to  convert  it  so  as  to  increase 
production.  The  city  diverted  the  river  and  flooded 
the  whole  lake  bed  damaging  the  plant  and  reducing 
the  value  of  the  salt  beds.  The  Court  held  that  a  basis 
for  prospective  damages  was  established  because  the 
sales  of  plaintiff  in  the  preceding  5  years  were  stable ; 
detailed  figures  were  introduced  of  all  his  actual  ex- 
penses; and  the  capacity  of  the  converted  plant  had 
been  increased  to  a  specific  tonnage  per  day  over 
the  known  production  of  the  old  plant  (Phillips  ad- 
mits that  his  profits  varied  from  base  to  base  and  from 
time  to  time  depending  on  the  state  of  competition  and 
other  factors  and  he  made  no  attempt  to  show  what 
his  expenses  were). 

Sobelman  v.  Maier  (1927),  203  Cal.  1,  262  Pac.  1087, 
cited  at  page  55  of  appellee's  brief  was  an  action 
against  a  purchaser  who  had  agreed  to  buy  a  specified 
niunber  of  the  plaintiff's  products  at  specified  prices. 
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This  is  a  rather  clear  case  in  which  damages  can  be 
determined  by  elementary  arithmetic. 

In  Bunbanim  v.  G.JT.P.  Cifjar  Company  (Wis.) 
(1925),  206  N.W.  59,  188  Wis.  389,  cited  at  page  56  of 
appellee's  brief,  the  plaintiff  planned  to  give  up  the 
agency  because  he  was  losing  money  and  the  defendant 
urged  him  to  continue,  assuring  him  that  business 
would  increase.  Defendant's  own  employees  deter- 
mined the  sales  policy  for  plaintiff.  When  the  market 
changed  for  the  better,  defendant  terminated  the 
agency  and  commenced  selling  the  cigars  itself.  The 
plaintiff's  evidence  in  that  case  set  forth  in  detail  the 
sales  made  by  defendant  for  one  year  after  termina- 
tion and  the  ex|)enses  of  sale  and  the  damage  awarded 
was  based  on  the  net  that  defendant  actually  made  in 
the  year  after  termination.  This  is  obviously  quite 
different  proof  than  that  produced  by  Phillips.  The 
1951  Wisconsin  case,  of  Hoffman  v.  Pfi/nsteii,  cited 
earlier  in  this  brief,  represents  the  law  applicable  to 
the  facts  here. 

Jegen  v.  Berger  (1946),  77  Cal.  App.  (2d)  1,  174 
Pac.  (2d)  489:  The  plaintiff,  who  was  an  operator 
of  a  laundry,  sued  for  loss  of  business  due  to  sale  to 
him  by  defendant  of  a  defective  mangle.  The  evidence 
showed  that  a  new  mangle  had  capacit.y  of  18  to  20 
feet  a  minute  and  he  knew  the  capacity  of  the  old 
mangle.  Therefore,  plaintiff  was  allowed  to  testify 
that  the  defective  new  mangle  operated  at  only  25 
per  cent  capacity.  The  plaintiff  knew  the  amount  of 
business  he  could  handle  and  therefore  could  estimate 
what  business  he  had  to  turn  away.     This  proof  was 
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obviously  more  than  a  guess.  In  fact,  the  court 
pointed  out  that:  "It  is  a  matter  of  common  knowl- 
edge that  during  the  war  years  laundries  had  more 
business  than  they  could  handle."  Therefore,  in  that 
case,  the  Court  knew  the  business  that  could  be  done 
if  the  mangle  were  100  per  cent  efficient  and,  so,  could 
determine  the  loss  resulting  from  a  mangle  that  op- 
erated at  only  25  per  cent  capacity. 

(b)  Prospective  damages  not  awarded  to  a  new  enterprise. 
California  decisions  pertinent  on  this  question  are 

set  forth  in  our  opening  brief  pages  34  and  35. 

In  26  A.L.R.  (2d)  at  p.  1141,  a  recent  annotation, 
it  is  stated: 

'^  .  .  the  majority  of  the  later  cases  which 
consider  the  question  (hold)  that  such  a  contract 
is  uncertain  and  unenforceable  imless  the  business 
was  started  prior  to  the  execution  of  the  contract 
..."  (Emphasis  added.) 

(c)  The  best  possible  proof  was  not  introduced.     (Appellee's 
Brief  pp.  58  to  60.) 

Appellee  apparently  feels  that  it  is  up  to  defendant 
to  prove  the  plaintiff's  case.  He  says  the  invoices 
were  in  Court,  implying  that  it  is  the  duty  of  defend- 
ant's counsel  to  sift  through  cartons  of  jumbled  in- 
voices which  he  himself  had  not  separated  or  sum- 
marized. The  transcript,  at  pages  153  and  293,  reflects 
how  disarranged  the  invoices  were.  In  fact,  it  will  be 
noted  that  (Tr.  p.  153)  the  direct  examination  of  Mr. 
Phillips  was  interrupted  because  the  plaintiff's  evi- 
dence on  damages  was  not  in  shape  for  presentation. 
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The  1952  incomo  tax  return  of  the  appellees  was 
amended  by  their  accountant  three  years  later  (in 
1955)  because  it  wasn't  until  then  that  some  of  the 
1952  invoices  were  brought  to  the  accountant's  atten- 
tion (Tr.  p.  387). 

Appellee's  summary  of  Warner  v.  Channel  Chemi- 
cal Company  (Wash.  1922)  208  Pac.  1104  is  erroneous. 
He  says  that  the  contract  there  involved  terminated 
*4n  early  1920"  but  the  facts  actually  were  that  the 
termination  occurred  sometime  after  September  of 
1920,  which  is  hardly  the  "early"  part  of  the  year. 
In  that  case  the  record  of  sales  in  1918,  1919  and  1920 
were  before  the  Court.  The  Court  noted  that  the  con- 
tract called  for  a  10  per  cent  increase  in  volume 
each  year  which  plaintiff  had  more  than  met.  The 
trial  occurred  in  the  middle  of  1921  and  the  1921  sales 
data  to  date  of  trial  were  in  evidence.  The  Appellate 
Court  held  that  damages  could  be  assessed  on  the 
basis  of  the  1921  sales  only  but  that  no  opinion  evi- 
dence should  be  permitted  as  to  estimated  1922  sales. 
The  trial  judge  had  said  he  could  find  that  the  1922 
sales  would  equal  the  1921  sales  but  the  appellate 
Court  held  that  this  would  involve  the  same  amount 
of  speculation  as  if  he  were  to  say  that  the  sales 
would  have  increased  in  the  next  year.  Appellate 
Court  held  that  any  opinion  as  to  1922  sales  would  be 
speculation.  The  upper  Court  said  of  the  trial  Court: 
'^  .  .  But  he  further  held  that  in  1922  respond- 
ent could  have  equaled  his  1921  sales.  This,  it 
seems  to  us,  is  as  much  a  speculation  as  it  would 
have  been  to  have  held  that  the  sales  could  have 
been  increased.  While,  if  respondent  lived  and 
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kept  his  health,  he  would  undoubtedly  have  made 
sales  in  1922,  yet  it  seems  to  us  that  that  time 
was  too  far  in  the  future,  and  its  possible  condi- 
tions too  much  dependent  upon  what  might  hap- 
pen, to  permit  anyone  to  say  wdth  reasonable 
certainty  what  sales  could  have  been  made.  Since 
the  prospective  sales  for  1922  could  not  be  de- 
termined with  reasonable  certainty,  no  recovery 
on  account  thereof  can  be  allowed." 

(d)  Appellee's  guesses  and  speculations  are  not  evidence. 

The  material  set  forth  on  pages  60  and  61  of  appel- 
lee's brief  is  pure  guess  and  speculation  misuppoi-ted 
by  the  evidence.  There  are,  of  course,  no  transcript 
references.  There  is  no  evidence  upon  which  sales  at 
Alameda  Naval  Air  Station  can  be  compared  with  sales 
at  other  commissaries.  See,  for  instance,  Phillips'  tes- 
timony under  cross-examination  (Tr.  pp.  322  to  323) 
where  he  admits  that  he  started  selling  to  Fort  Ord 
in  December  1951,  but  that  the  sales  varied  tremen- 
dously and  that  the  number  of  items  sold  to  Fort 
Ord  were  not  consistent  during  the  year  1952  and 
that  the  same  was  true  of  Hamilton  Air  Field.  Even 
Phillip's  estimate  of  the  percentage  of  gross  profit  he 
might  make  is  based  on  so  many  contingencies  that 
his  testimony  is,  in  the  language  of  President  Frank- 
lin Roosevelt,  exceedingly  '4ffy"  (Tr.  p.  320,  lines 
8  to  14). 

The  whole  case  of  appellee  is  based  on  assumptions 
as  to  what  he  sold  to  commissaries  without  proof  of 
his  actual  volume  (For  example,  Tr.  pp.  313  to  315). 
The  detail  is  set  forth  in  Part  II  of  the  Appendix 
to  appellant's  opening  brief. 
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The  weakness  of  Phillip's  claims  with  respect  to 
his  performance  is  illustrated  by  a  colloquy  between 
the  Court  and  Phillips  himself.  (Tr.  123.) 

''The  Court:  .  .  .  you  sold  him  some  kind  of*  a 
commodity   later   on   and   because   there   was   a 
change  in  the  market  conditions  you  made  more 
profit,  is  that  right? 
"The  witness:  Yes,  Sir. 

''The   Court:     What   is   extraordinary   about 
thatr' 


8.     FAILURE  TO  PROVE  EXPENSE  OF  DOING  BUSINESS. 
(Appellee's  Brief  p.  65.) 

For  the  second  time  in  his  brief  appellee  says  that  his 
traveling  expense  was  $6500.00  in  the  year  1952.  The 
other  occasion  was  at  page  28  of  the  brief  mentioned 
earlier  herein.  Again,  he  cites  no  page  of  the  tran- 
script. There  is  no  evidence  of  any  traveling  or  other 
expense  in  the  whole  record  in  this  case.  The  record 
shows  that  (Tr.  p.  131)  the  largest  item  of  expense 
was  traveling  and  billing  but  no  amounts  were  ever 
i given.  Phillips'  statement  in  the  brief  that  increased 
volume  would  not  require  more  than  one  office  clerk 
has  no  foundation  in  the  evidence.  Here  again,  of 
course,  there  is  no  citation  of  the  record  by  appellee. 
This  is  pure  invention  on  the  part  of  the  brief  writer. 

At  page  65  of  his  brief  appellee  also  says  that  the 
expense  of  handling  the  Hunt  business  was  "about 
$10,000"  and  there  is  no  evidence  whatsoever  on  this 
point.  Similar  misstatements  are  elsewhere  made  in 
■the  brief  and  are  referred  to  in  earlier  sections  of 
this  brief. 
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Thus  the  fatal  lack  of  proof  referred  to  on  our 
opening  brief  at  page  39  stands  established  for  lack 
of  an  answer  by  appellee.  In  this  portion  of  opposing 
counsel's  brief  he  substitutes  his  guess  to  supply 
figures  at  which  even  his  client  would  not  guess. 

The  case  of  Lewis-Hale  Co.  v.  Enterprise  Fuel  Com- 
pany 4th  Circuit  (1929)  33  F.  (2d)  727  at  730  is 
quoted  at  page  38  of  our  opening  brief  and  has  not 
been  distinguished  by  appellee. 


IV. 

CONCLUSION. 

On  the  damage  question,  Phillips  has  failed  to  intro- 
duce any  evidence  of  his  expense  of  doing  business. 
He  did  not  show  the  business  he  actually  did  as  a  basis 
for  estimating  future  profits  but  contented  himself 
with  substituting  guesses  as  to  the  actual  sales  volume 
during  the  time  he  handled  the  Hunt  line.  To  this 
fictitious  volume  he  applies  a  iDercentage  of  profit  that 
had  no  relation  to  the  profit  he  actually  made.  i 

When  arguing  that  he  has  suffered  unconscionable 
hardship  to  qualify  for  the  estoppel  he  claims  he  was 
operating  at  a  loss;  but  when  he  argues  damages  he 
claims  he  had  just  reached  the  era  of  highest  profits. 

He  has  not  been  able  to  show  that  any  executive 
officer  of  Hunt  Foods  knew  of  any  such  arrangement 
as  that  which  Phillips  claims  he  made  with  the  dead 
man,  Flynn.  This  is  part  of  his  proof  which  he 
neglected. 
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On  tho  question  of  mutuality,  Phillips  has  failed  to 
show  that  he  had  any  obligations.  The  evidence  shows 
that  he  was  free  to  and  did  devote  as  much  time  as  he 
wished  to  other  businesses. 

The  arrangement  was  terminable  at  will  and  was 
actually  terminated  for  good  cause.  Phillips  was  in 
default  virtually  from  the  start  of  his  dealings  in  this 
new  type  of  business. 

It  is  apparent  that  Phillips  never  had  the  financial 
resources  to  handle  this  type  of  business.  The  more 
sales  he  made  the  greater  his  debt  to  Hunt.  If  he 
could  have  sold  the  volume  he  predicts  in  his  brief, 
Hunt  would  have  to  finance  him  for  months  with  sums 
exceeding  $1.50,000.00.  His  delay  in  payments  became 
greater  with  each  passing  month.  Himt  never  agTeed 
to  be  his  banker. 

On  the  Hunt  cross-complaint,  the  admitted  debt 
was  due  in  October  and  November  1953  and  the  judg- 
ment for  appellant  should  include  interest  thereon 
and  attorney's  fees. 

Dated,  San  Francisco,  California, 
January  10,  1957. 

Gushing,  Cullinan,  Duniway  &  Gorrill, 

VlNCEN^T  CULLINAN, 

Attorneys  for  Appellant. 
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No.  15,216 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Hunt  Foods,  Inc.,  a  Corporation, 

Appellant, 

vs. 

Wellington  Phillips  and 

H.  W.  LiHOLM, 

Appellees. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  United  States  Court  of  Appeal  for  the  Ninth 

Circuit,  Honorable  A.  L.  Stephens,  Chief  Judge, 

William  Healy  and  W.  L.  Pope,  Judges  thereof: 

Appellant  respectfully  petitons  for  a  rehearing  in 

the  matter  of  this  appeal.     Judgment  of  this  Court 

affirming  judgment  in  favor  of  appellees,  was  filed  on 

August  7,  1957. 


1.   the  equal  dignities  rule. 

The  opinion,  on  this  point,  would  reverse  this 
Court's  own  prior  decision,  and  would  completely 
change   the   law   of   California   with   respect   to   the 


application  of  Civil  Code,  Section  2309,  generally 
known  as  ''The  Equal  Dignities  Rule". 

This  section  provides  in  part: 

".  .  .  an  authority  to  enter  into  a  contract  re- 
quired by  law  to  be  in  writing  can  only  be  given 
by  an  instrument  in  writing." 

There  are  two  excej^tions:  (1)  where  the  agent  signs 
at  the  direction  of  and  in  the  presence  of  the  principal 
and  (2)  where  the  agent  is  an  executive  officer  of  a 
corporation  (2  Cal.  Jur.  (2d)  728). 

To  warrant  an  estoppel  against  reliance  on  this 
section,  there  must  be  proof  that  the  corporation, 
knowing  of  the  alleged  contract,  affirmatively  did 
something  that  would  estop  it  from  denying  the 
authority  of  its  employee  to  enter  into  that  contract. 
There  is  no  proof  that  appellant  (other  than  its  em- 
ployee Flynn)  ever  knew  of  a  contract  with  appellees 
such  as  that  found  by  the  Court.  The  evidence,  in 
fact,  shows  that  no  executive  officer  ever  knew  that 
Phillips  was  operating  under  the  contract  found  here 
(Tr.  pp.  141  and  424,  445  and  446).  Appellee  Phillips 
admits  that  the  contract  was  "unique"  for  appellant 
(Tr.  p.  446)  and  in  appellee's  brief,  at  page  7,  it  is 
admitted  that  Hunt  never  had  a  similar  contract. 

'  The  Court  here  announces  an  astonishing  rule.  It 
finds  that  appellees  would  suffer  unconscionable  injury 
as  a  result  of  reliance  on  the  agents'  promise,  and 
and  therefore  (the  Court  says)  appellant  corporation 
is  estopped  from  raising  a  defense  that  appellees  did 
not  and  could  not  prove  that  any  executive  officer  of 


appellant  knew  of  the  admittedly  ** unique"  contract. 
If  this  be  the  law,  a  corporation  can  never  deny  the 
authority  of  an  employee  so  long  as  an  (;mployee 
made  promises  to  another  on  which  the  other  relied 
and  suffered  detriment  i.e.  the  fact  that  a  plaintiff 
has  suffered  injury  is  enough  without  more,  to  raise 
an  estoppel,  even  though  the  employee  acted  beyond 
his  authority  and  without  knowledge  of  the  employer. 
How,  then,  is  an  employer  to  protect  itself  against 
a  secret  contract  negotiated  by  an  employee  beyond 
his  authority? 

This  decision  would  emasculate  California  Code, 
Section  2309  by  creating  an  automatic  estoppel  against 
reliance  on  the  section,  if  the  plaintiff  suffers  injury 
sufficient  to  raise  an  estoppel  against  the  Statute  of 
Frauds.  This  would  make  unimportant  the  fact  that 
appellees'  injury  resulted  from  reliance  on  an  un- 
authorized promise  of  an  employee,  a  promise  beyond 
the  employee's  authority  and  unknown  to  the  em- 
ployer. 

This  Court  merges  the  Code  section  with  the  Statute 
of  Frauds ;  but  the  two  laws  are  separate  and  distinct 
enactments,  albeit  related.  The  Statute  of  Frauds 
is  concerned  with  proof  of  a  contract  which  is  known 
to  both  parties.  Civil  Code,  Section  2309  deals  with 
the  authority  of  an  agent  to  bind  his  employer;  it 
protects  an  employer  against  unauthorized  contracts 
in  the  absence  of  some  misleading  action  by  the  em- 
ployer. It  does  not  follow  therefore  that  the  same 
facts  creating  an  estoppel  as  to  the  one  will  create  an 
estoppel  as  to  the  other.    It  will  he  noted  that  there 


is  absolutely  no  mention  in  the  opinion  of  any  facts 
to  warrant  estoppel  to  raise  the  Equal  Dignities  Rule. 

The  opinion  fails  to  discuss  the  crucial  question: 
What  was  done  by  the  appellant  corporation,  through 
its  executive  officers,  to  estop  it  from  raising  the  issue 
of  authority? 

The  Court  states  that  Monarco  v.  Lo  Greco  (1950), 
35  Cal.  (2d)  621,  220  Pac.  (2d)  737  '^appears"  to  have 
liberalized  the  requirements  for  a  finding  of  estoppel 
to  assert  the  Statute  of  Frauds  and  thereby  concom- 
mitantly  liberalized  the  requirements  with  respect  to 
the  Equal  Dignities  Rule. 

The  Court  does  not  point  to  what,  under  a  "liberal- 
ized" rule  or  otherwise,  justifies  the  estoppel  here  as 
to  the  Equal  Dignities  Rule.  It  will  be  noted  that 
since  the  Monarco  case  (which  did  not  involve  agency) 
the  California  authorities  have  not  mentioned  any 
''liberalized"  rules  as  to  Section  2309.  In  1956,  six 
years  after  the  Monarco  decision,  the  California  Court 
still  required  proof  of  an  affirmative  act  by  the  prin- 
cipal by  which  the  third  party  is  led  to  believe  in  the 
authority  of  the  agent  (Cf :  Cigretti  v.  Amer.  Trust 
Co.,  (California  1956),  294  P.  (2d)  490.  In  Volume  2, 
Cal.  Jur.  (2d)  p.  730,  which  was  published  two  years 
after  the  Monarco  case,  it  is  said: 

''.  .  .  but  the  estoppel  will  arise  only  where  the 
other  party  to  the  contract  is  prejudiced  by  reli- 
ance on  some  affirmative  act  of  the  principal.^' 

Further  support  for  the  fact  that  the  Monarco  case 
did  not  change  or  liberalize  the  law  in  respect  to  Civil 
Code  2309  is  found  in  Credit  Bureau  of  San  Diego  v. 


Beach  (September  1956),  144  Cal.  App.  (2(1)  439  at 
444,  301  Pac.  (2d)  87.  This  case,  decided  six  years 
subsequent  to  the  Monarco  ease,  involved  a  question 
of  ostensible  agency  but  the  rules  respecting  that 
question  are  similar  to  those  on  estoppel.  The  Court 
said: 

''It  is  a  general  rule  of  law  that  where  a  third 
person  relies  upon  an  ostensible  agency,  he  must 
give  evidence  of  similar  transactions  in  which  the 
act  of  the  agent  was  authorized  or  recognized." 

Not  only  does  the  Court  in  the  instant  case  create 
new  law  for  California  but  it  reverses  its  decision  in 
E.  K.  Wood  Lumber  Company  v.  Moore  Well  and 
Lumber  Co.,  97  Fed.  (2d)  402  at  409,  where,  in  a 
similar  case,  the  Court  said: 

"...  There  is  no  testimony  in  the  record  before 
us  from  which  it  may  be  inferred  that  Carl  R. 
Moore  was  an  officer  of  appellee  corporation," 

and 

"...  In  this  case  there  is  no  evidence  from  which 
it  could  be  inferred  that  appellee  represented 
either  that  its  agent  had  written  authority  or  that 
it  would  not  avail  itself  of  the  defense  of  the 
Statute." 

and,  further, 

"Appellee  could  in  no  way  be  estoi')ped  to  assert 
the  defense  of  California  Civil  Code,  Sec.  2309, 
unless  it  represented  that  its  agent  was  autlwr- 
ized  to  enter  into  contracts  required  to  be  in  writ- 
ing." (Emphasis  added). 

See  also: 

Anderson  v.  Standard  Lumber  Co.,  64  Cal.  App. 
410,  1  Pac.  495. 


The  California  Supreme  Court  in  Seymour  v. 
Oelrichs,  156  Cal.  782  at  788,  106  Pac.  88  p.  92  held 
that  knowledge  by  a  principal  of  some  contract  with 
the  other  party  does  not  justify  any  inference  of 
ratification  of  or  notice  of  a  contract  required  to  be  in 
writing. 

There  is  no  issue  of  ostensible  authority  because,  to 
rely  on  such  authority,  appellees  must  produce  evi- 
dence of  similar  transactions  in  which  the  act  of  the 
agent  was  authorized  or  recognized.  Appellees  must 
show  at  least  one  specific  instance  in  which  a  similar 
act  of  the  agent  was  authorized,  (2  Cal.  Jur.  (2d)  p. 
700).  Here  as  noted  above,  the  particular  contract 
was  "unique"  for  Himt  Foods  who  have  never  previ- 
ously entered  into  such  a  contract. 

We  respectfully  submit  that  the  Monarco  case  did 
not  liberalize  rules  but  summarized  the  long  standing 
California  rules.  Actually  the  Court  in  that  case 
analyzed  prior  decisions  and  held  that  it  is  not  neces- 
sary, in  order  to  raise  an  estoppel  against  the  Statute 
of  Frauds,  to  show  that,  in  addition  to  unconscionable 
injury  or  unjust  enrichment,  the  defendant  had  also 
represented  that  no  writing  was  necessary  or  repre- 
sented that  the  Statute  would  not  be  relied  upon  as  a 
defense.  In  that  case  there  was  no  question  of  the 
stepfather's  knowledge  of  his  unjust  enrichment 
($96,000)  at  the  expense  of  the  stepson's  30  years  of 
work  without  pay  on  the  stepfather's  ranch.  The 
stepfather  deliberately  defrauded  the  boy.  It  was  a 
clear  case  for  estoppel.  In  the  Monarco  case,  and  in 
the  cases  therein  cited,  both  parties  knew  the  contract 


(existed  and  therefore  the  Monarco  case  is  not  any 
authority  that  estoppel  may  arise,  even  when  there 
is  no  proof  that  the  defendant  knew  of  the  contract. 

The  Monarco  case  had  nothing  to  do  with  agency 
questions  and  therefore  it  cannot  be  said,  as  the  Court 
does  here,  that  it  ''appears  to  modify"  the  holding 
of  this  Court  in  Georgia  Peanut  Co.  v.  Famo  Products 
Co.  (9th  Circuit),  96  F.  (2d)  440. 

We  respectfully  submit  that  the  cases  cited  in  the 
opinion  are  not  in  point.  Berkey  v.  Halm,  224  Pac. 
(2d)  885  did  not  involve  agency.  The  plaintiff  there, 
in  reliance  on  the  promise  of  the  defendant,  ceased  all 
other  work  and  gave  all  his  business  accounts  to  the 
defendant,  who  deliberately  defrauded  him. 

In  Le  Blond  v.  Wolfe  (1948),  188  Pac.  (2d)  278, 
the  agent  signed  the  disputed  contract  at  the  specific 
direction  of  and  in  the  presence  of  the  principal.  This 
is  one  of  the  two  exceptions  to  the  rule  requiring 
proof  of  authority  (2  Cal.  Jur.  (2d)  728)  because  it 
is,  in  law,  the  act  of  the  principal  (see  Lathrop  v. 
Gough  (1954),  127  Cal.  App.  (2d)  754  at  764,  274  Pac. 
(2d)  730). 

In  Jeppi  V.  Brockman  Holding  Co.  (1949),  34  Cal. 
(2d)  11,  the  president  of  the  corporation  (an  execu- 
tive officer,  of  course)  with  the  authorization  of  the 
board  of  directors  signed  the  disputed  agreement. 
Thus,  there  arc  two  clear  distinctions :  First,  there  was 
actual  authority  given  the  president  by  the  board  of 
directors  all  of  whom  had  knowledge  of  the  corpora- 
ton  and  second,  the  contract  was  made  by  an  execu- 
tive officer,  in  which  case  Civil  Code  2309  does  not 
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apply  under  one  of  the  above-mentioned  established 
exceptions. 

It  is  difficult  to  understand  how  any  of  these  cases 
may  be  pertinent  here.  They  don't  involve  questions 
of  authority  and  clearly  concern  contracts  of  the  prin- 
cipal rather  than  a  question  of  the  power  of  an  em- 
ployee to  bind  an  innocent  and  uninformed  employer 
to  a  forbidden  contract. 


2.    TERMINATION  AND  MUTUALITY. 

On  the  mutuality  issue,  this  Court  says  that  appel- 
lees could  be  required  to  buy  appellant's  goods  because 
appellees  were  obliged  to  use  their  best  efforts  in  the 
sale  of  goods  but  the  California  Court  has  specifically 
held  that  a  promise  to  push  the  sale  of  products  is  not 
an  enforceable  consideration.  See  Scott  v.  Cline  Elec- 
tric Manufacturing  Co.,  104  Cal.  App.  123  at  126,  285 
Pac.  349  at  351. 

J.  A.  Folger  S  Go.  v.  Williams  (1954),  129  Cal. 
App.  (2d)  24,  276  Pac.  (2d)  645  holds  that  an  agree- 
ment to  tender  ''as  many  of  its  shipments  as  in  gen- 
eral business  and  market  conditions  will  warrant" 
furnishes  no  consideration  and  lacks  mutuality. 

Comment  on:  Ford  Motor  Company  v.  Kirkmyer 
Motor  Company,  65  Fed.  (2d)  1001:  We  respectfully 
submit  that  this  case  is  not  cited  out  of  context.  It 
is  true  the  Court  there  analyzed  an  earlier  written 
contract  which  permitted  termination  at  will  and  the 
Court   discussed   other  features,   but  the   Court   ex- 
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pressly  states  that  its  decision  is  not  based  on  those 
matters  but  on  the  ground  that  the  oral  contract,  in 
so  far  as  it  relates  to  the  sale  of  defendant's  products 
to  plaintiif,  is  lacking  in  mutuality.  It  was  the  oral 
contract  (which  was  not  expressly  terminable  at  will) 
that  lacked  mutuality. 


3.     STATUTE  OF  FRAUDS. 

On  this  subject,  the  Court  finds  that  "if  the  contract 
is  not  enforced,  an  unconscionable  injury  will  result." 
But  the  record  is  clear  that  at  the  time  of  termination 
appellees  had  no  resources  which  would  enable  them 
to  continue  to  perform.  If  the  contract  were  not 
terminated  appellees  would,  nevertheless,  have  been 
unable  to  perform.  They  had  no  capital  (Transcript, 
p.  144)  and  no  credit  resources  (Transcript,  pp.  390  to 
393)  at  the  time  of  termination.  It  is  stipulated  in 
appellee's  brief  (p.  10,  lines  8-11)  that  appellant  did 
not  cause  the  inadequacy  of  appellee 's  credit  resources, 
so  their  plight  was  not  due  to  appellant.  Estoppel,  of 
course,  implies  some  causation. 


4.    DAMAGES. 

Prospective  damages  like  any  other  type  of  damages 
must  be  proved  by  the  best  available  proof  and  the 
burden  is  on  plaintiffs  (Allen  v.  Gardiner  (1954),  272 
Pac.  (2d)  99)  ;  (Austin  v.  Roberts,  20  Pac.  (2d)  97 
at  99).  Appellees  did  not  prove  the  gross  sales  for 
the  period  of  operation  to  any  of  the  16  commissaries. 
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They  introduced  evidence  of  particular  months,  care- 
fully selected  because  in  other  months  the  sales  were 
''spotty"  and  then  guessed  from  that  as  to  the  busi- 
ness they  actually  did  during  the  16  months.  The 
opinion  of  appellee  Phillips  as  to  what  sales  he 
actually  made  or  could  have  made,  has  no  probative 
force.  Lewis-Hale  Co.  v.  Enterprise  Fuel  Company 
(4th  Cir.),  33  Fed.  (2d)  727  at  730. 

As  to  whether  gross  profits  alone  were  used  as  a 
basis  for  judgment,  this  Court  states  that  the  appel- 
lees' income  tax  return  for  the  year  1952  shows  some 
$6,000.00  in  expenses.  The  Court  overlooks  the  fact 
that  during  that  year,  the  appellees  did  over  a  quarter 
of  a  million  dollars  in  their  bidding  business  for 
others  and  they  had  increased  their  brokerage  business 
by  some  forty  per  cent.  There  is  no  evidence  in  the 
tax  return  or  otherwise  as  to  what  expenses  were  at- 
tributable to  the  Hunt  business.  The  income  tax  re- 
turn does  not  apportion  expense  as  to  this  business. 
This  Court  would  assume  the  amount  of  appellees' 
expense  after  stating  the  rule  that  net  profits  must 
be  shown. 

Dated,  San  Francisco,  California, 
August  29,  1957. 

CUSHING,  CULLINAN",  DUNIWAY  &  GORRILL, 

By  Vincent  Cullinan, 
Attorneys  for  Appellant  and  Petitioner. 
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Certificate  of  Merit 

I,  Vincent  Cullinan,  one  of  the  attorneys  for  appel- 
lant, certify  that  I  have  personally  handled  the  trial 
and  appeal  in  this  matter  and  that  in  my  jud^^ment 
the  foregoing  petition  for  a  rehearing  is  well  founded. 
I  further  certify  that  said  petition  is  not  interposed 
for  delay. 

Dated,  San  Francisco,  California, 
August  29,  1957. 

Vincent  Cullinan. 
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EXCERPT  FROM  DOCKET  ENTRIES 
1955 

Aug.  16 — Filed  complaint — issued  summons. 

Oct.   17 — Filed  answer  of  defendant. 

Dec.  9 — Filed  notice  by  deft,  of  motion  for  sum- 
mary judgment,  Dec.  19,  1955,  with  sup- 
porting memo. 

Dec.  29 — Filed   notice   by   plaintiff   of  motion   for 
sunmiary  judgment,  Jan.  16,  1956. 
1956 

Jan.  23 — Ordered  after  hearing,  motion  for  sum- 
mary judgment  submitted  (Roche). 

Feb.  10. — Filed  memo,  opinion  of  Court  (Judgment 
for  Plaintiff). 

Mar.  8 — Filed  notice  by  deft,  of  motion  for  recon- 
sideration of  memo,  opinion  on  March  19, 
1956,  with  memo,  support. 

Mar.  19 — Ordered  after  hearing,  motion  to  recon- 
sider submitted  (Roche). 

Mar.  26 — Filed  suppl.  memo,  opinion  of  Court 
(Judgment  deft,  affirmed)   (Roche). 

Apr.  27 — Filed  summary  judgment — motion  of  deft, 
for  summary  judgment  denied;  decision  of 
Social  Security  Administrator  reversed 
and  proceedings  remanded  to  Dept.  of 
Health,  Education  and  Welfare  for  fur- 
ther proceedings  in  conformity  with  this 
decision  (Roche). 

June  22 — Filed  notice  of  appeal  by  deft. 

July  26 — Filed  appellant's  designation  of  record  on 
appeal. 
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In  the  United  States  District  Court,  for  the 
Northern  District  of  California,  Southern  Division 

No.  34839 


GRETTA  N.  PEARSALL, 


Plaintiff, 


vs. 


MARION  B.  FOLSOM,  Secretary  of  the  Depart- 
ment of  Health,  Education  and  Welfare, 

Defendant. 

COMPLAINT  FOR  REVIEW  OF  DECISION 
OF  SOCIAL  SECURITY  ADMINISTRA- 
TION 

Plaintiff  complains  of  the  Defendant  and  for 
cause  of  action  alleges : 

I. 

This  action  is  brought  mider  the  provisions  of 
Sections  202  to  209,  both  inclusive,  of  the  Social  Se- 
curity Act,  as  amended  (U.S.C.A.,  Title  42,  Sec- 
tions 402  to  409,  both  inclusive),  and  particularly 
Section  405g  of  the  Social  Security  Act  (U.S.C.A., 
Title  42,  Section  405g). 

II. 

That  plaintiff  is  now  a  resident  of  the  County  of 
Santa  Clara,  State  of  California,  and  of  the  South- 
ern Division  of  the  Northern  District  of  California. 

III. 

That  at  all  times  herein  mentioned,  the  Federal 
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Security  Agoucy  and  the  Department  of  ITealth, 
Educatioii  and  Welfare  were  or  now  are  agencies  of 
the  United  States  of  America ;  that  defendant  Mar- 
ion B.  Folsom  is  now  the  duly  appointed,  qualified 
and  acting  director  of  the  said  Department  of 
Health,  Education  and  Welfare,  and  that  the  Social 
Security  Administration  is  now  a  division  of  said 
Department  charged  with  the  duty  of  administering 
the  Social  Security  Act. 

IV. 

That  plaintiff  is  the  widow  of  Delhert  L.  Pearsall, 
Social  Security  Account  Number  554-07-4368,  who 
died  on  October  25,  1952;  that  plaintiff  married 
said  Delbert  L.  Pearsall  on  the  19th  day  of  May, 
1928,  and  was  living  with  and  supported  by  said 
Delbert  L.  Pearsall  during  the  twenty-four  (24) 
years  immediately  preceding  his  death. 

V. 

That  plaintiff  is  not  entitled  to  widow's  insurance 
benefits  or  old  age  insurance  benefits  under  the  So- 
cial Security  Act  as  she  was  then  and  still  is  under 
the  age  of  sixty-five  (65). 

VI. 

That  a  daughter,  Sandra  Grace  Pearsall,  was 
born,  the  issue  of  said  marriage. 

VII. 

That  said  Delbert  L.  Pearsall  was  a  fully  insured 
wage-earner  imder  the  Social  Security  Act  and  was 
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entitled  to  maximum  benefits  under  said  Act  on  the 
basis  of  said  Delbert  L.  Pearsall's  wages  and  self- 
employment  income. 

VIII. 

That  on  the  10th  day  of  November,  1952,  plain- 
tiff filed  her  application  for  mother's  insurance 
benefits  and  an  application  for  child's  insurance 
benefits  for  said  Sandra  Grace  Pearsall  with  the 
Social  Security  Administration;  that  plaintiff  at 
that  time  had,  and  still  does  have  in  her  care  her 
said  child,  Sandra  Grace  Pearsall;  that  plaintiff's 
application  for  mother's  insurance  benefits  for  her- 
self, and  child's  insurance  benefits  for  her  daughter 
were  allowed  by  the  Social  Security  Administration 
and  payments  by  the  Administration  to  plaintiff 
and  said  daughter  were  commenced  in  the  month  of 
October,  1952 ;  that  said  Sandra  Grace  Pearsall  ever 
since  has  been,  and  is  now  receiving  maximum 
child's  insurance  benefits. 

IX. 

That  plaintiff  received  such  benefits  until  the 
month  of  June,  1954,  when  she  advised  the  Social 
Security  Administration  that  she  had  become  mar- 
ried to  one  Prank  Richard,  on  or  about  the  24th 
day  of  Jime,  1954 ;  that  payments  to  plaintiff  by  the 
Social  Security  Administration  were  discontinued 
as  of  June,  1954. 

X. 

That  on  the  19th  day  of  November,  1954,  plaintiff 
filed  a  Complaint  for  Annulment  of  said  marriage 


Gretta  N.  Pearsall  7 

aij^ainst  Fi-aiik  Richard  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  County  of  Santa 
(lara;  that  the  said  complaint  for  annulment  was 
based  on  the  grounds  that  the;  marriage  was  void- 
able in  that  the  Defendant  had  fraudulently  induced 
the  plaintiff  to  enter  into  said  marriage;  that  on 
the  9th  day  of  December,  1954,  said  Court  made  and 
issued  its  Decree  of  Annulment  of  said  marriage,  the 
decree  reciting  amongst  other  things  as  follows: 
"Now,  therefore,  it  is  ordered,  adjudged  and  de- 
creed that  Plaintiff  is  entitled  to  an  annulment ;  and 
that  the  marriage  between  the  said  Plaintiff  Gretta 
Richard  and  the  said  Defendant  Frank  Richard,  be 
and  the  same  is  hereby  declared  wholly  null  and 
void  from  the  begininng  *  *  *" 

XI. 

That  thereafter  the  plaintiff  tiled  her  claim  for 
reinstatement  of  mother's  insurance  l>enefits  due  her 
under  the  Social  Security  Act  effective  with  the 
month  of  June,  1954,  and  was  denied  such  benefits 
by  the  Bureau  of  Old- Age  and  Survivors  Insurance ; 
that  plaintiff  filed  a  request  for  a  hearing  before  a 
Referee  of  the  Social  Security  Administration ;  that 
such  hearing  was  held  on  June  9th,  1955,  and  said 
Referee  denied  her  said  benefits,  whereupon  plain- 
tiff filed  a  Request  for  Review  of  Referee's  Decision 
with  the  Ap])eals  Council  of  the  Social  Security-  Ad- 
ministration at  Washington,  D.  C,  which  Council 
on  July  1,  1955,  denied  the  said  Request  for  Review, 
with  sixty  (60)  days  allowed  in  which  to  file  civil 
action  in  the  District  Court  of  the  United  States 
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for  review  of  the  matter;  that  this  action  is  begun 
within  the  said  time  limit. 

Wherefore,  plaintiff  prays  that  this  Court  review 
the  proceedings,  findings,  and  decision  of  the  said 
Social  Security  Administration  in  this  matter  and 
enter  herein  upon  the  pleadings  and  transcript  of 
the  records  its  judgment  reversing  or  modifying  the 
decision  of  the  Administration  and  its  Administra- 
tor, the  defendant  herein,  so  as  to  grant  to  the  plain- 
tiff reinstatement  of  her  mother's  insurance  benefits 
retroactive  to  the  month  of  January,  1955,  and  for 
the  continuance  of  said  benefits  which  plaintiff  is 
entitled  under  the  terms  of  the  Social  Security  Act, 
as  amended,  and  that  plaintiff  may  have  such  other 
and  further  relief  in  the  premises  as  equity  and 
this  Court  shall  deem  appropriate. 

MALOVOS,  MAGER, 

NEWCOMER  &  CHASUK, 

By  /s/  CHALMERS  SMITH, 

Attorneys  for  Plaintiff. 

Duly  verified. 

[Endorsed] :  Filed  August  16,  1955. 
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[Title  of  District  CouTt  and  Cause] 

ANSWER  TO  (^OMPLATNT  FOR  REVIEW 

The  Defendant,  by  tlie  nndei'signed  attorneys  in 
his  behalf,  hereby  answers  the  complaint  in  this 
cause  as  follows : 

I. 

Defendant  denies  the  allegations  in  parap:raj)li  i 
of  the  complaint,  except  that  he  admits  that  this  ac- 
tion is  brought  under  the  provisions  of  Section 
205 (g)  of  the  Social  Security  Act,  as  amended  (42 
U.S.C.A.  405(g)),  but  Defendant  denies  that  the 
Court  has  any  jurisdiction  in  "equity"  in  this  ac- 
tion, or  any  jurisdiction  to  grant  to  the  Plaintiff  re- 
instatement of  mother's  insurance  benefits  or  to 
order  the  continuance  of  said  benefits,  as  prayed  for 
in  the  complaint. 

II. 

Defendant  admits  the  allegations  in  paragraphs 
II,  V,  and  VI  of  the  complaint. 

III. 

Defendant  admits  the  allegations  in  paragi'aph 
III  of  the  complaint,  except  that  he  denies  the  al- 
legations with  respect  to  the  Federal  Security 
Agency,  which  was  abolished  by  Reorganization 
Plan  No.  1  of  1953  (18  F.R.  2053,  67  Stat.  631,  5 
U.S.C.A.  623  fn.),  and  also  except  that  defendant 
denies  the  allegation  that  he  is  the  ''acting  director" 
of  the  Department  of  Health,  Education,  and  Wel- 
fare. Defendant  is  the  Secretary  of  said   Depart- 
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ment,  his  correct  official  title  being  Secretary  of 
Health,  Education,  and  Welfare. 

IV. 

Defendant  admits  the  allegations  in  paragraph 
IV  of  the  complaint,  except  that  he  denies  the  alle- 
gation that  the  Plaintiff  is  the  widow  of  Delbert  L. 
Pearsall. 

V. 

Defendant   denies  the   allegations   in  paragraph 

VII  of  the  complaint,  except  that  he  admits  the  al- 
legation that  said  Delbert  L.  Pearsall  was  a  fully 
insured  wage  earner  under  the  Social  Security  Act. 
Defendant  states  that  said  Delbert  L.  Pearsall  died 
before  attaining  the  minimum  age  necessary  for  en- 
titlement to  old-age  insurance  benefits  under  said 
Act. 

VI. 
Defendant  admits  the  allegations  in  paragraph 

VIII  of  the  complaint,  except  that  he  is  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegation  that  the  Plaintiff 
''still  does  have  in  her  care  her  said  child,  Sandra 
Grace  Pearsall." 

VII. 

Defendant   denies  the   allegations   in   paragraph 

IX  of  the  complaint,  except  that  he  admits  that 
Plaintiff  received  such  benefits  until,  by  letter  dated 
July  1,  1954,  she  advised  the  Social  Security  Ad- 
ministration that  she  had  married  Frank  Richard 
on  June  25,  1954.  Defendant  also  admits  that  pay- 
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ments  to  Plaintiff  of   mother's  insurance   benefits 
were  discontinued  as  of  June,  1954. 

VIII. 

Defendant  denies  the  allegations  in  pai-agraph  X 
of  the  complaint,  except  that  he  admits  that  on  the 
19th  day  of  November,  1954,  Plaintiff  filed  a  com- 
plaint against  Frank  Richard  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County  of 
Santa  Clara,  in  which  complaint  she  prayed  for  an- 
nulment of  her  marriage  to  Frank  Richard,  or  that 
*'said  marriage  be  dissolved  by  an  interlocutoiy 
judgment  of  divorce."  Defendant  also  admits  that 
said  complaint,  insofar  as  what  i)urports  therein  to 
be  Plaintiff's  first  cause  of  action,  was  based  on  the 
groimds  that  the  marriage  was  voidable  in  that 
Frank  Richards  had  fraudulently  represented  to  the 
Plaintiff  that  he  intended  to  consummate  said  mar- 
riage, and  that  Plaintiff  allegedly  'Entered  into 
said  marriage  contract  solely  relying  on  said  repre- 
sentation *  *  *."  Defendant  also  admits  the  allega- 
tion that  on  the  9th  day  of  December,  1954,  said 
court  made  and  issued  its  Decree  of  Annulment  of 
said  marriage,  the  decree  reciting  amongst  other 
things  as  follows:  "Now,  therefore,  it  is  ordered,  ad- 
judged and  decreed  that  Plaintiff  is  entitled  to  an 
annulment;  and  that  the  marriage  between  the  said 
Plaintiff  Gretta  Richard  and  the  said  Defendant 
Frank  Richard,  be  and  the  same  is  hereby  declared 
wholly  null  and  void  from  the  beginning  *  *  *." 
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IX. 

Defendant  admits  the  allegations  in  paragraph 
XI  of  the  complaint,  except  that  he  denies  the  alle- 
gation that  mother's  insurance  benefits  are  due  the 
Plaintiff. 

X. 

In  accordance  with  the  provisions  of  Section 
205(g)  of  the  Social  Security  Act,  as  amended, 
supra,  Defendant  files  herein  as  part  of  this  answer 
a  certified  copy  of  the  transcript  of  the  record  in- 
cluding the  evidence  upon  which  the  findings  and 
decision  complained  of  are  based. 

XI. 

The  Defendant  asserts  that  the  findings  of  fact  of 
the  Secretary  of  Health,  Education,  and  Welfare 
are  supported  by  substantial  evidence  and  are  con- 
clusive. 

XII. 

The  Defendant  further  asserts  that  the  plaintiff 
has  no  claim  upon  which  relief  can  be  granted,  as  is 
shown  by  the  provisions  of  the  Social  Security  Act, 
as  amended;  the  regulations  of  the  Social  Security 
Administration  promulgated  thereunder;  the  tran- 
script of  the  record  upon  which  the  decision  com- 
plained of  was  made;  and  the  findings  and  conclu- 
sions of  the  Secretary  of  Health,  Education,  and 
Welfare. 

Wherefore,  the  Defendant  prays  for  judgment 
dismissing  the  complaint  with  costs  and  disburse- 
ment, and  for  judgment  in  accordance  with  Section 
205(g)    of  the   Social    Security  Act,   as   amended. 
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supra,  affirming  the  decision  complained  of;  and  for 
such  other  and  further  relief  as  the  Court  may  deem 
appropriate  in  the  premises. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

By  /s/  WM.  B.  SPOHN, 

Assistant  United   States   Attorney;   Attorneys   for 
Defendant. 

Affidavit  of  mail  attached. 
[Endorsed]:  Filed  October  17,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION,  MOTION  FOR  SUM- 
MARY JUDGMENT,  REASONS  AND  AU- 
THORITIES 

Notice  of  Motion 
To  the  Plaintiff  and  her  attorneys,  Malovos,  Mager, 
Newcomer   &    Chasuk,   85   West    Santa   Clara 
Street,  San  Jose,  California: 

Please  Take  Notice  that  the  undersigned  will 
make  the  following  motion  before  the  Master  Calen- 
dar Judge  of  this  Court  in  Room  244,  Post  Office 
Building,  Seventh  and  Mission  Streets,  San  Fran- 
cisco, California,  at  9:30  a.m.  on  the  19th  day  of 
December,  1955,  or  as  soon  thereafter  as  the  matter 
mav  be  heard. 
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Motion  for  Summary  Judgment 
The  Defendant  hereby  moves  the  Court  for  sum- 
mary judgment  on  his  behalf  and  against  the  plain- 
tiff in  this  cause,  on  the  grounds  that  the  decision  of 
the  Defendant's  predecessor  in  office,  which  the  peti- 
tion seeks  to  have  reviewed  and  reversed,  is  correct 
and  supported  by  substantial  evidence,  and  there- 
fore conclusive  under  Section  205(g)  of  the  Social 
Security  Act  here  involved  (42  USCA  405(g)),  and 
that  the  Defendant  is  accordingly  entitled  to  such 
judgment  as  a  matter  of  law  for  the  reasons  and 
upon  the  authorities  hereafter  set  forth. 

Reasons  and  Authorities 
This  motion  is  based  on  Rule  56  of  the  Federal 
Rules  of  Civil  Procedure  and  the  following: 

1.  The  present  notice,  reasons  and  authorities, 
and  accompanying  memorandum  in  support ; 

2.  The  Plaintiff's  complaint  for  review; 

3.  The  Defendant's  answer  to  the  complaint  and 
transcript  of  record  filed  therewith. 

On  the  basis  of  the  foregoing,  the  Defendant  re- 
quests the  Court  to  render  summary  judgment  in 
his  behalf  and  against  the  plaintiff  in  this  cause. 
LLOYD  H.  BURKE, 

United  States  Attorney ; 
By  /s/  WILLIAM  B.  SPOHN, 
Assistant  United  States  Attorney;  Attorneys   for 
Defendant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  December  9,  1955. 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  MOTION,  MOTION  FOR  SUM- 
MARY JUDGMENT,  REASONS  AND  AU- 
THORITIES 

Notice  of  Motion 
To    the    Defendant   and   his    attorneys,    Lloyd    II. 
Burke,   United   States   Attorney;    William    I>. 
Spohn,  Assistant  United  States  Attorney,  422 
Post    Office    Building,    Seventh    and    Mission 
Streets,  San  Francisco  1,  California. 
Please    Take   Notice   that   the   undersigned    will 
make  the  following  motion  before  the  Master  Calen- 
dar Judge  of  this  Court  in  Room  244,  Post  Office 
Building,  Seventh  and  Mission  Streets,  San  Fran- 
cisco, California,  at  9:30  a.m.  on  the  16th  day  of 
January,  1956,  or  as  soon  thereafter  as  the  matter 
may  be  heard. 

Motion  for  Smnmary  Judgment 
The  Plaintiif  hereby  moves  the  Court  for  sum- 
mar}"  judgment  on  her  behalf  and  against  the  de- 
fendant in  this  cause,  on  the  grounds  that  the 
decision  of  the  Defendant's  predecessor  in  office, 
whi(^h  the  petition  seeks  to  have  reviewed  and  re- 
versed, is  incorrect  as  a  matter  of  law  and  therefore 
not  conclusive  under  Section  205(g)  of  the  Social 
Security  Act  here  involved  (42  USCA  405(g)), 
and  that  the  Plaintiff  is  accordingly  entitled  to 
such  judgment  as  a  matter  of  law  for  the  reasons 
and  upon  the  authorities  hereafter  set  forth. 
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Reasons  and  Authorities 

This  motion  is  based  on  Rule  56  of  the  Federal 
Rules  of  Civil  Procedure  and  the  following: 

1.  The  present  notice,  reasons  and  authorities, 
and  accompanying  memorandum  in  support; 

2.  The  Plaintiff's  complaint  for  review; 

3.  The  Defendant's  answer  to  the  complaint  and 
transcript  of  record  filed  therewith. 

On  the  basis  of  the  foregoing,  the  Plaintiff  re- 
quests the  Court  to  render  summary  judgment  in 
her  behalf  and  against  the  defendant  in  this  cause. 

MALOVOS,  MAGER, 
NEWCOMER  &  CHASUK, 

By  /s/  CHALMERS  SMITH, 

Attorneys  for  Plaintiff. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  December  29,  1955. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

[Title  of  Cause.] 

MALOVOS,  MAOER,  NP]WCOMP]R  &  CHASUK, 

Attorneys  for  Plaintiff. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

WILLIAM  B.  SPOHN, 

Assistant  United  States  Attorney; 
Attorneys  for  Defendant. 

MEMORANDUM  OPINION 

Roche,  Chief  Judge: 

This  action  is  brought  under  §  205  (g)  of  the 
Social  Security  Act,  as  amended  (hereinafter  re- 
ferred to  as  the  ''Act"),  42  U.S.C.A.  §  405  (g), 
which  provides  for  judicial  reviev7  of  a  "final  de- 
cision of  the  Administrator."  The  decision  in  this 
case  was  rendered  on  Jime  13,  1955,  and  became 
final  on  June  30,  1955,  when  plaintiff's  request  for 
review  was  denied. 

The  question  for  decision  in  this  case  is  as  fol- 
lows: When  "mother's  insurance  benefits"  are 
awarded  to  a  claimant  as  the  widow  of  wage  earner, 
and  such  benefits  are  terminated  by  reason  of  her 
remarriage,  is  her  right  to  benefits  revived  upon 
her  procurement  of  an  annulment  of  the  remar- 
riage, even  though  the  remarriage  was  not  void, 
but  was  voidable? 
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Section  202  (g)  of  the  |Act,  42  U.S.C.A.  §402  (g) 
provides  for  mother's  insurance  benefits  and  reads 
in  pertinent  part  as  follows: 

''(g)  (1)  The  widow  *  *  *  of  an  indi^ddual  who 
died  a  fully  or  currently  insured  individual  after 

1939,  if  such  widow 

<(  *  *  * 

*'(A)     has  not  remarried, 

<i  *  *  * 

shall  be  entitled  to  a  mother's  insurance  benefit  for 
each  month,  beginning  with  the  first  month  after 
August,  1950,  in  which  she  becomes  so  entitled  to 
such  insurance  benefits  and  ending  with  the  month 
preceding  the  first  month  in  which  any  of  the  fol- 
lowing occurs:  *  *  *  she  remarries  *  *  *"  (Emphasis 
added.) 

The  facts  of  this  case  are  as  follows : 
In  November,  1952,  plaintiff  applied  for  and  was 
awarded  mother's  insurance  benefits,  effective  Oc- 
tober, 1952.  On  June  25,  1954,  plaintiff  married 
Frank  Richard,  informing  the  Social  Security  Ad- 
ministration by  letter  dated  July  1,  1954.  The 
marriage  was  entered  into  in  California  where  both 
plaintiff  and  Mr.  Richard  resided.  Payment  of  bene- 
fits was  terminated  effective  June,  1954.  Thereafter 
on  November  19,  1954,  the  plaintiff  filed  a  '^Com- 
plaint for  Annulment  and/or  Divorce"  in  the 
Superior  Court  of  Santa  Clara  Coimty,  alleging 
as  a  first  cause  of  action,  that  the  defendant  had 
fraudulently  represented  to  the  plaintiff  that  he  in- 
tended to  consummate  said  marriage,  but  in  fact 
he  never  intended  to,  and  did  not  consummate  the 
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marriage;  and  alleging  as  a  second  cause  of  action, 
that  said  defendant  had  "inflicted  on  plaintiff  a 
course  of  conduct  resulting  in  mental  cruelty."  The 
I)rayer  was  for  an  amiulment  of  the  marriage  or 
that  ''said  marriage  be  dissolved  by  an  interlocutory 
judgment  of  divorce."  No  ansv^er  was  filed  by  the 
defendant.  The  court  on  December  9,  1954,  made 
and  issued  its  "Decree  of  Annulment,"  which  de- 
cree among  other  things,  recites  as  follows:  "Now, 
therefore,  it  is  ordered,  adjudged  and  decreed  that 
plaintiff  is  entitled  to  an  annulment;  and  that  the 
marriage  between  the  said  plaintiff  Gretta  Richai'd, 
and  the  said  defendant  Frank  Richard,  be  and  tlie 
same  is  hereby  declared  wholly  null  and  void  from 
the  beginning;  *  *  *." 

Thereafter  plaintiff  requested  that  the  Bureau 
reinstate  mother's  insurance  benefits. 

The  defendant  has  been  unable  to  cite  any  cases  to 
the  court  directly  holding  that  a  voidable  marriage, 
though  annulled  ab  initio,  is  a  remarriage  within 
the  meaning  of  the  Act.  The  plaintiff,  on  the  other 
hand,  has  cited  cases  dealing  with  the  immediate 
problem,  with  the  exception  that  Workmen's  Com- 
pensation statutes  are  involved  instead  of  the  Act. 
Eureka  Block  Coal  Co.  vs.  Wells,  (1925)  83  Ind. 
App.  181,  147  N.  E.  811;  Southern  Pacific  Co.  vs. 
Industrial  Commissioner,  (1939)  51  Ariz.  1,  91 
P.  2d  700;  Southern  Railway  Co.  vs.  Baskette, 
(1939)  175  Tenn.  253,  133  S.  W.  2d  498:  Fii-^t 
National  Bank  vs.  North  Dakota  Workmen's  Com- 
pensation Bureau,  (1955)  68  N.  W.  2d  681. 
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The  conclusion  to  be  drawn  from  the  above  cases 
is  stated  in  Eureka  Block  Coal  Co.,  supra: 

"Giving  the  provision  referred  to  a  broad  and 
liberal  construction,  as  we  must,  a  marriage  within 
the  meaning  of  the  statute  is  not  a  void  or  voidable 
marriage  which  may  at  once  be  annulled,  but  a 
valid  and  subsisting  marriage."  (Emphasis  added.) 

The  holding  in  First  National  Bank  vs.  North 
Dakota  Workmen's  Comp.  Bureau,  supra,  is  par- 
ticularly revealing  as  North  Dakota  and  California 
have  identical  annulment  statutes  and  California 
cases  construing  these  statutes  were  held  to  be  per- 
suasive in  North  Dakota  by  the  North  Dakota  Su- 
preme Court.  Quoted  with  approval  in  said  case  was 
the  following  language  from  the  leading  California 
case  dealing  with  annulments  of  voidable  marriages, 
McDonald  vs.  McDonald,  6  Cal.  2d  457,  461  P.  2d 
163: 

"A  familiar  analogy  exists  in  the  law  of  con- 
tracts. Thus  a  contract  may  be  voidable  and  sub- 
ject to  rescission,  because  of  some  infirmity  in 
its  procurement,  but,  unless  attacked  by  notice  of 
rescission  or  by  suit,  will  not  be  avoided,  but  will 
remain  binding.  Garcia  vs.  California  Truck  Co., 
183  Cal.  767,  192  Pac.  708.  So  with  voidable  mar- 
riages. The  parties  may  or  may  not  exercise  their 
legal  right  to  have  them  annulled  and  if  they  do 
not  exercise  such  right,  the  marriages  are  binding; 
but,  when  annulment  is  sought,  it  can  be  granted 
only  if  there  was  some  element  of  invalidity  in  the 
contracting  of  the  marriage.  Thus,  in  Millar  vs. 
Millar,  175  Cal.  796,  806,  it  is  stated:  ^Strictly 
speaking,  the  word  "divorce"  means  a  dissolution 
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of  the  bonds  of  matrimony,  based  upon  the  theory 
of  a  valid  marriage,  for  some  cause  arising  after 
the  marriage,  while  an  annulment  proceeding  is 
maintained  U])()ti  the  theory  that,  for  some  cause 
existing  at  the  time  of  marriage,  no  valid  marriago 
ever  existed.  This  is  true  even  though  the  marriage 
be  only  voidable  at  the  instance  of  the  injured 
party,  or,  in  the  words  used  in  Estate  of  Gregorson, 
160  Cal.  21,  25,  "capable  of  being  annulled."  And 
the  decree  of  nullity  in  such  a  proceeding  deter- 
mines that  no  valid  marriage  ever  existed  *  *  * '  " 
(Emphasis  added.) 

The  defendant  primarily  relies  for  authority  in 
sui)port  of  its  contention  that  the  annulled  voidable 
marriage  is  a  remarriage  within  the  Act  on  the 
case  of  Hahn  vs.  Gray,  Jr.,  (1953)  203  F.  2d  625. 
In  this  case  the  widow  received  a  pension  as  the 
unremarried  widow  of  a  veteran.  This  pension  was 
discontinued  when,  in  1947,  she  was  remarried. 
Some  time  later  a  New  York  Court  annulled  the 
second  marriage  on  the  ground  that  it  had  been 
procured  by  fraud,  and  Mrs.  Hahn  thereupon  a])- 
plied  for  restoration  of  her  pension,  which  a]iplirva- 
tion  was  denied  by  the  administrator.  This  decision 
was  affirmed  by  the  District  Court,  which  was  then 
affirmed  by  the  Court  of  Appeals. 

The  decision  in  this  case  is  based  entirely  on  a 
jurisdictional  ground  and  that  part  of  the  decision 
dealing  with  the  annulment  question  is  entirely 
dicta.  However,  assuming  for  the  ]iurpose  of  argu- 
ment that  this  part  of  the  court's  opinion  states 
the  law,  the  wording  thereof  differentiates  the  Hahn 
case  from  the  instant  one.    The  amnilment  in  the 
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Hahn  case  was  not  an  annulment  ab  initio,  as  were 
the  annulments  in  this  case  and  in  the  Workmen's 
Compensation  cases  cited  as  authority  for  plaintiff. 
Said  the  court  in  the  Hahn  case : 

''The  decree  annuling  Mrs.  Hahn's  second  mar- 
riage, by  its  very  terms,  merely  dissolved  the  mar- 
riage 'heretofore  existing'  between  the  parties;  it 
did  not  purport  to  render  the  marriage  void  from 
its  very  inception.  Moreover,  that  decree  did  not 
become  effective  until  three  months  after  it  was 
handed  down.  The  only  possible  conclusion  is  that 
Mrs.  Hahn  was  legally  remarried  for  some  period 
of  time;  namely  from  the  date  of  the  ceremony 
until  three  months   after  the   annulment   decree." 

It  should  also  be  noted  that  New  York  law  allows 
a  wife  the  right  to  support  in  an  annulment  action, 
whereas  California,  where  the  plaintiff  in  this  ac- 
tion obtained  her  annulment,  does  not  bestow  such 
right.  Support  money  cannot  be  given  under  the 
California  law  even  to  an  innocent  wife  who  has 
had  her  voidable  marriage  annulled.  Millar  vs. 
Millar,  175  C.  797,  167  P.  394. 

The  only  other  decision  cited  by  the  defendant 
based  on  somewhat  similar  facts  to  those  in  dispute 
here  is  the  holding  in  Gaines  vs.  Jacobsen,  (1954) 
308  N.  Y.  218,  124  N.  E.  2d  290.  In  this  case  the 
New  York  Court  of  Appeals  held  that  the  annul- 
ment of  a  divorced  wife's  remarriage  did  not  revive 
the  cibligation  of  her  first  husband  under  a  separa- 
tion agreement  requiring  annual  payments  for  her 
supi^ort  "until  she  shall  remarry."  In  so  holding 
the  court   overruled  its   own  decision  in   Sleicher 


Gretta  N.  Pcarsall  23 

vs.  Sleicher,  (1929)  251  N.  Y.  366,  167  N.  E.  501, 
and  explained  this  result  by  saying: 

**At  the  time  of  the  Sleicher  decision,  it  was  im- 
possible for  a  wife  to  obtain  alimony  or  other  sup- 
port upon  annulment  of  a  marriage;  it  followed 
inexorably,  from  the  theory  that  an  annulled  mar- 
riage never  existed,  that  sueh  a  marriage  created 
no  subsequent  duty  of  sup})ort.  See  Jones  vs. 
Brinsmade,  183  N.  Y.  258,  76  N.  E.  22,  3  L.  R.  A., 
N.  S.,  192.  To  have  held  otherwise  than  the  court 
did  in  Sleicher  would,  therefore,  have  deprived  the 
wife  in  that  case  of  any  source  of  suj^port  whatso- 
ever. However,  since  that  time,  the  legislature  has 
enacted  section  1140-a  of  the  Civil  Practice  Act, 
which  provides  that: 

"  'When  an  action  is  brought  to  annul  a  mar- 
riage or  to  declare  the  nullity  of  a  void  mar- 
riage, the  court  may  give  such  direction  for 
support  of  the  wife  by  the  husband  as  justiee 
requires. ' 

"This  new  provision,  respondent  urges,  by  re- 
moving the  primary  and  underlying  motivation  for 
the  Sleicher  decision,  distinguishes  that  case  from 
the  one  before  us  and  justifies  us  in  reaching  a 
different  conclusion.  Appellant,  on  the  other  hand, 
contends  that  there  is  no  basis  for  distinguishing 
Sleicher,  and  that  it  is  dis]iositive  of  this  appeal. 

"While  resolution  of  the  dispute  may  not  be  easy, 
it  is  our  opinion  that  the  new  enactment,  after  the 
date  of  the  Sleicher  decision,  alters  the  situation 
before  us  so  materially  that  it  calls  for  a  different 
result  in  this  case.'' 
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It  can  be  seen  that  the  statutory  law  of  New  York 
cited  in  the  Gaines  decision,  and  upon  which  said 
decision  is  based,  is  different  from  the  California 
law.  Further,  the  question  of  whether  a  wife  can 
or  cannot  receive  support  after  an  annulment  of 
her  marriage  has  been  given  great  significance  by 
the  New  York  Court. 

As  a  further  possible  defense  to  plaintiff's  claim 
defendant  points  out  that  the  California  annulment 
statute  (Civil  Code  §  86)  provides  that:  "a  judg- 
ment of  nullity  of  marriage  rendered  is  conclusive 
only  as  against  the  parties  to  the  action  and  those 
claiming  under  them, ' '  and  maintains  that  since  the 
Social  Security  Administration  was  neither  a  party 
to  the  plaintiff's  annulment  action,  or  a  party  claim- 
ing under  either  party  to  said  action  it  should  not 
be  bound  by  such  decree.  In  support  of  this  con- 
tention defendant  has  cited  the  case  of  Price  vs. 
Price,  75  P.  2d  655,  24  Cal.  App.  2d  462.  The  prin- 
ciple enunciated  by  the  statute  cited  above  is 
simply  that  a  judgment  of  annulment  shall  not  be 
conclusive  as  against  third  parties.  This  is  demon- 
strated by  the  Price  case.  In  that  case  the  court 
looked  behind  the  judgment  of  annulment  and  de- 
clared that  said  judgment  was  granted  by  a  local 
court  for  a  cause  not  authorized  by  Civil  Code  §  82, 
and  therefore  a  third  party  (her  husband  of  the 
first  marriage)  was  not  bound  by  said  decree.  In 
the  instant  case,  applying  the  law  of  California,  and 
therefore  looking  behind  the  judgment  of  annul- 
ment, we  find  that  the  annulment  was  granted  on 
one  of  the  grounds  set  forth  under  Civil  Code  §  86, 
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and  therefore  does  not  warrant  complaint  on  the 
I)art  of  defendant. 

Defendant  suhmits  that  whatever  might  be  tlie 
effect  of  the  annulment  decree  as  to  plaintiff's 
status  for  state  law  purposes,  here  the  real  question 
is  as  to  her  status  in  relation  to  the  jn'o visions  f<jr 
''mother's  insurance  benefits"  under  the  Act,  the 
applicable  provisions  of  which  in  clear  and  unam- 
biguous language,  provide  for  the  "ending"  of  such 
benefits  "with  the  month  preceding  the  first  month 
in  which  *  *  *  she  remarries"  (Sec.  702  (g)  of 
the  Act,  42  U.S.C.A.  §  402  (g).  After  reading  all 
of  the  cases  cited  by  counsel,  and  the  sharp  issues 
raised  in  their  submitted  briefs,  it  can  be  said  that 
if  as  defendant  states  there  be  no  ambiguity  in- 
volved, at  least  "resolution  of  the  dispute  may  not 
be  easy."  Gaines  vs.  Jacobsen,  supra. 

Aside  from  the  case  law,  however,  policy  con- 
siderations regarding  this  question  are  in  the  favor 
of  plaintiff.  The  defendant  concedes  in  its  brief 
that  "mother's  insurance  benefits"  and  "widow's 
insurance  benefits"  are  "designed  to  replace  an  eco- 
nomic loss  (of  support)  usually  sustained  by  a  wife 
upon  the  death  of  her  wage-earner  husband."  In 
the  instant  case  plaintiff  had  a  right  before  she 
remarried  to  receive  mother's  benefits  for  the  rest 
of  her  life.  She  entered  her  remarriage  in  good 
faith,  and  if  said  marriage  had  been  valid  she  would 
have  given  up  all  rights  to  such  mother's  benefits. 
Certainly  it  cannot  be  said  that  an  imposition  will 
be  made  upon  the  Social  Security  Fund  to  allow 
this    plaintiff,    who    cannot   be    supported   by    her 
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second  husband  under  the  California  law  of  annul- 
ment, to  resume  the  position  she  held  prior  to  this 
attempted  remarriage.  To  otherwise  penalize  her 
would  not  seem  to  be  in  keeping  with  the  liberal 
construction  which  has  been  accorded  the  Social 
Security  Act.  In  this  regard  the  court  adopts  the 
reasoning  of  the  case  of  Sleicher  vs.  Sleicher, 
(1929)  167  N.  E.  501,  applying  the  doctrine  of 
"relation"  [back]  or  "recission  from  the  begin- 
ning," that  is,  the  annulment  when  decreed,  puts 
an  end  to  the  marriage  from  the  beginning.  It  is 
not  dissolved  as  upon  divorce.  Certainly  the  plain- 
tiff should  not  be  allowed  to  claim  against  the  fund 
for  the  period  of  the  second  marriage  before  its 
annulment,  and  she  has  not  done  so.  In  this  con- 
nection, the  doctrine  of  "relation"  [back]  is  a  fic- 
tion of  law  adopted  *  *  *  solely  for  the  purposes  of 
justice'  "  "and  that  is  not  *  *  *  without  limits, 
prescribed  by  policy  and  justice,  *  *  *"  Gaines 
vs.  Jacobsen,  124  N.  E.  2d  290. 

In  accord  with  the  foregoing  it  is  ordered  that 
judgment  be  entered  herein  in  favor  of  plaintiff  in 
accordance  with  Sec.  205  (g)  of  the  Social  Security 
Act.  and  Rule  56  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 

Dated:  February  10,  1956. 

/s/  MICHAEL  J.  ROCHE, 
Chief  Judge, 

U.    S.    District    Court. 

[Endorsed] :  Filed  February  10,  1956. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF   MOTION   FOR   RECONSIDERA- 
TION; RP]ASONS  AND  AUTHORITIES 

Notice  of  Motion  for  Reconsideration 
To  the  Plaintiff  and  her  attorneys,  Malovos,  Mager, 
Newcomer   &   Chasuk,    85    West    Santa   Clara 
Street,  San  Jose,  California: 

Please  Take  Notice  that  the  undersigned  will 
move  the  Court  in  Room  338,  Post  Office  Building, 
Seventh  and  Mission  Streets,  San  Francisco,  Cali- 
fornia, at  9 :30  a.m.  on  the  19th  day  of  March,  1956, 
or  as  soon  thereafter  as  may  be  practicable,  to  re- 
consider its  Memorandum  Opinion  of  February  10, 
1956,  in  this  cause  for  the  reasons  and  upon  the  au- 
thorities hereinafter  specified. 

Reasons  and  Authorities 

Since  receiving  the  Memorandum  Opinion  of  the 
Court  in  this  cause,  our  attention  has  been  called  to 
the  recent  decision  of  the  Supreme  Court  of  Cali- 
fornia in  the  case  of  Sefton  vs.  Sefton,  45  A.C.  895, 
291  P.2d  439,  which  conflicts  in  certain  important 
respects  with  such  Memorandum  Opinion.  In  fact, 
the  decision  in  the  Sefton  case  so  strongly  supx)orts 
the  position  of  the  Defendant  United  States  of 
America  in  the  present  case,  that  we  believe  the 
Court  may  wish  to  reconsider  its  Memorandum 
Opinion  accordingly. 

In  the  Sefton  case,  the  Supreme  Court  of  Cali- 
fornia held  that  where  a  wife  had  been  granted  a 
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divorce  with  alimony  to  continue  until  her  remar- 
riage, and  thereafter  married  another  man — which 
remarriage  was  later  annulled — the  wife's  voidable 
marriage  was  a  "remarriage"  within  the  provisions 
of  California  Civil  Code,  Section  139.  That  Section 
provides  in  pertinent  part : 

* '  Except  as  otherwise  agreed  by  the  parties  in 
WT?iting,  the  obligation  of  any  party  in  any  de- 
cree, judgment,  or  order  for  the  support  and 
maintenance  of  the  other  party  shall  terminate 
*  *  *  upon  the  remarriage  of  the  other  party." 

The  California  court  held  therefore  that  the  annul- 
ment decree  did  not  revive  the  first  husband's  obli- 
gation to  pay  alimony  notwithstanding  the  fact  that 
the  annullment  decreed  the  remarriage  as  "null  and 
void." 

In  the  course  of  its  decision,  the  California  court 
discussed  the  decisions  of  the  New  York  Court  of 
Appeals  in  Sleicher  vs.  Sleicher,  251  N.Y.  356,  167 
N.E.  501  (1929),  and  Gaines  vs.  Jacobsen,  308  N.Y. 
218,  124  N.E.  2d  290  (1954),  which  this  Court  also 
considered  in  its  Memorandum  Opinion.  Both  of 
these  cases  had  previously  been  cited  by  the  De- 
fendant United  States  of  America  in  its  memoranda 
supporting  its  motion  for  summary  judgment,  with 
particular  reliance  upon  the  decision  in  the  Gaines 
case.  This  Court,  however,  considered  the  Gaines 
case  to  be  so  distinguishable  as  to  leave  the  Sleicher 
case  representing  the  New  York  law  on  the  subject, 
and  accordingly  relied  on  the  latter  in  the  present 
case. 
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The,  Supreme  Court  of  Californitx  held  in  the 
Sefton  case  (and  in  accordance  with  the  contention 
made  by  the  Defendant  herein)  that  the  decision  by 
the  New  York  Coui-t  of  Appeals  in  the  Gaines  case 
had  deprived  the  Sleicher  case  of  any  persuasive 
authority.  The  California  court  concluded  its  dis- 
cussion of  those  cases  with  the  following  observa- 
tion: 

"It  is  obvious  that  the  reasoning  in  the 
Gaines  case  has  deprived  the  Sleicher  case  of 
any  present  persuasive  authority." 

The  opinion  in  the  Sefton  case  also  contains  very 
helpful  and  illuminating  statements  by  the  Califor- 
nia court  concerning  the  doctrine  or  rule  of  "rela- 
tion back"  of  a  decree  of  annulment.  The  discussion 
of  this  doctrine  or  rule  by  the  California  court,  in- 
cluding the  case  of  McDonald  vs.  McDonald,  6  C.2d 
457,  58  P.2d  163  (1936)  upon  which  this  Court  re- 
lied in  its  Memorandum  Opinion,  also  supports 
strongly  the  contentions  of  the  Defendant  herein 
that  the  annulment  of  the  present  Plaintiff's  void- 
able remarriage  did  not  have  the  effect  of  reconsti- 
tuting her  as  the  unremarried  widow  of  the  de- 
ceased w^age  earner. 

Since  the  decision  in  the  Sefton  case  was  not  cited 
by  either  party  herein,  nor  mentioned  by  this  Court 
in  its  Memorandiun  Opinion,  we  respectfully  move 
for  reconsideration.  We  submit  that  on  the  basis 
thereof,  this  Court  should  decide  in  faA'or  of  the 
Defendant  United  States  of  America  and  against 
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the  Plaintiff  as  prayed  in  the  Defendant's  motion 
for  summary  judgment  herein. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

By  /s/  WM.  B.  SPOHN, 

Assistant  United  States  Attorney;  Attorneys  for 
Defendant. 

Affidavit  of  mail  attached. 
[Endorsed] :  Filed  March  8,  1956. 


[Title  of  District  Court  and  Cause.] 

MALOVOS,  MAGER,  NEWCOMER  &  CHASUK, 

Attorneys  for  Plaintiff. 

LLOYD  H.  BURKE, 

L^nited  States  Attorney ; 

WILLIAM  B.  SPOHN, 

Assistant  United  States  Attorney; 
Attorneys  for  Defendant. 

SUPPLEMENTAL  MEMORANDUM  OPINION 

Roche,  Chief  Judge : 

Defendant  has  moved  for  reconsideration  of  this 
court's  memorandum  opinion,  filed  on  February  10, 
1956,  in  which  plaintiff  was  granted  summary  judg- 
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ment.  In  so  moving,  defendant  has  directed  atten- 
tion to  the  recent  decision  of  Sefton  vs.  Sefton,  45 
A.C.  895,  291  P.  2d  439,  a  case  not  heretofore  cited 
either  by  plaintiff  or  defendant.  In  that  case  th(* 
Supreme  Court  of  California  has  decided  that  a 
former  husband's  right  to  rely  on  the  apparent  "re- 
marriage" of  his  divorced  wife,  is  paramount  to 
the  general  California  rule  as  enunciated  in  the 
case  of  McDonald  vs.  McDonald,  6  Cal.  2d  457,  58 
P.  2d  1613,  104  A.L.R.  1290,  which  is,  that  an  annul- 
ment "relates  back"  and  erases  a  marriage  and  all 
its  implications  from  the  outset.  The  question  now 
before  the  court,  is  what  if  any  is  the  impoi't  of  the 
Sefton  decision.  Does  that  decision  control  the  issue 
in  the  instant  case,  namely,  when  is  a  widow  to  be 
considered  as  "remarried"  within  the  provisions  of 
Section  202(g)  of  the  Social  Security  Act? 

At  the  outset  it  should  be  preliminarily  stated 
that  the  construction  of  the  word  ' '  remarriage ' '  has 
caused  some  difficulty.  One  need  but  read  the  re- 
ported cases  to  realize  this  fact.  And  as  with  the 
construction  of  many  words,  depending  on  whether 
one  applies  a  liberal  or  strict  construction,  varying 
results  have  been  reached. 

In  order  to  determine  whether  or  not  the  Sefton 
case  is  controlling  herein,  one  must  analyze  the  rea- 
soning of  the  California  Supreme  Court  in  arriving 
at  its  decision.  The  court  stated  that  it  feared  that 
the  first  husband  still  living  might  be  prejudiced, 
that  he  was  entitled  to  rely  upon  his  former  wife's 
"apparent  marital  status"  and  thus  be  free  to  "re- 
commit his  assets  previously  chargeable  to  alimony 
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to  other  purposes."  The  court,  after  applying  the 
test  for  determining  whether  the  doctrine  of  "rela- 
tion back"  appertained,!  concluded  that  it  did  not, 
because  the  law  '4ook[s]  less  favorably  upon  the 
more  active  of  two  innocent  parties  when  by  reason 
of  such  activity  a  loss  is  sustained  as  the  result  of 
the  misconduct  of  a  stranger." 

Immediately  it  is  apparent  that  the  rationale  of 
the  Sefton  decision  is  that  the  innocent  divorced 
husband  had  the  right  to  rely  on  his  \^dfe's  holding 
herself  out  as  "remarried,"  as  otherwise  his  rights 
might  be  prejudiced.  In  the  court's  view  no  such 
prejudice  appears  in  the  instant  case,  and  for  this 
reason  the  Sefton  case  is  not  in  point.  After  all, 
plaintiff  is  an  innocent  party  who  will  lose  rights 
she  otherwise  w^ould  have  enjoyed  except  for  a  third 
party's  misconduct.  An  exception  should  not  be 
made  to  the  California  rule  of  "relation  back"  so  as 
to  deprive  an  innocent  plaintiff  of  Social  Security 
benefits  at  least  where,  as  here,  it  is  clear  that  de- 
fendant has  not  been  prejudiced.  Plaintiff's  bene- 
fits did  not  arise  because  of  divorce  but  because  of 
the  death  of  her  husband,  Delbert  Pearsall.  The 
payments  which  he  made  into  the  Social  Security 
Fund  were  completed  at  his  death  and  in  no  way 
can  be  increased.  Defendant  has  stood  ready  under 


!' '  The  test  for  determining  the  applicability  of  the 
doctrine  as  applied  to  voidable  marriages  is  whether 
it  effects  a  result  which  conforms  to  the  sanctions  of 
soimd  policy  and  justice  as  between  the  immediate 
parties  thereto,  their  property  rights  acquired  dur- 
ing that  marriage  and  the  rights  of  their  offspring." 
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the  Social  Security  Act  to  pay  i)laintiff  the  benefits 
she  was  entitled  to  as  the  mother  ol'  her  first  Inis- 
band's  child.  Whatever  funds  were  available  for  dis- 
persal before  plaintiff's  attempted  ''remarriage'* 
are  still  available.  No  California  case  has  been  cited 
to  the  court  wherein  the  word  ''remarriage,'*  ap- 
pearing in  a  beneficent  type  statute,  e.g..  Work- 
men's Compensation,  has  been  constiiied. 

The  courts  of  other  jurisdictions,  when  consid- 
ering the  word  "remarriage"  as  used  in  statutes 
similar  to  the  liberally  construed  Social  Security 
statutes,  have  reinstated  benefits,  and  have  not  con- 
sidered voidable  marriages  which  have  been  an- 
nulled ab  initio  as  "remarriages"  within  the  mean- 
ing of  the  statutes  construed.  Eureka  Block  Coal  Co. 
vs.  Wells,  (1925)  83  Ind.  App.  181,  147  N.E.  811; 
Southern  Pacific  Co.  vs.  Industrial  Commissioner, 
(1939)  51  Ariz.  1,  91  P.  2d  700;  Southern  Railway 
Co.  vs.  Baskette,  (1939)  175  Tenn.  253,  133  S.W.  2d 
498;  First  National  Bank  vs.  North  Dakota  Work- 
men's Compensation  Bureau,  (1955)  68  N.W.  2d 
681. 

In  accord  with  the  foregoing,  the  court  upon  re- 
consideration of  the  issues  in  this  case  affirms  the 
judgment. 

Date :  March  26th,  1956. 

/s/  MICHAEL  J.  ROCHE, 

Chief  Judge,    U.    S.    District 
Court. 

[Endorsed]:  Filed  March  26,  1956. 
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In  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division 

No.  34839  Civil 

GRETTA  N.  PEARSALL, 

Plaintiff, 

vs. 

MARION  B.  FOLSOM,  Secretary  of  the  Depart- 
ment of  Health,  Education  and  Welfare, 

Defendant. 

SUMMARY  JUDGMENT 

'The  above-entitled  cause  came  on  to  be  heard  pur- 
suant to  Rule  56(c)  of  the  Federal  Rules  of  Civil 
Procedure,  on  defendant's  motion  for  summary 
judgment,  filed  December  9th,  1955,  and  plaintiff's 
motion  for  summary  judgment,  filed  on  or  about  the 
29th  day  of  December,  1955,  and  the  cause  having 
been  presented,  and  the  Court  being  fully  advised, 
and  the  Court  having  entered  its  Order  herein, 
denying  the  defendant's  motion  and  granting  the 
plaintiff's  motion  as  a  matter  of  law ; 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
that  upon  the  pleadings  and  transcript  of  the  rec- 
ord, defendant's  motion  for  summary  judgment  be, 
and  the  same  is  hereby  denied;  that  plaintiff's  mo- 
tion for  summary  judgment  be,  and  the  same  is 
hereby  granted,  the  decision  of  the  Social  Security 
Administrator  under  review  is  reversed  and  the  pro- 
ceedings remanded  (42  U.S.C.  Sec.  405(g))  to  the 
Department  of  Health,  Education  and  Welfare  for 
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further  proceedings  in  conformity  with  this  deci- 
sion. 

Dated  this  27th  day  of  April,  1956. 

/s/  MICHAEL  J.  ROCHE, 
U.  S.  District  Judge. 

Approved  as  to  form. 

LLOYD  H.  BURKE, 

United  States  Attorney; 
By  /s/  WILLIAM  B.  SPOHN, 

Assistant  U.  S.  Attorney. 

[Endorsed] :  Filed  and  entered  April  27,  1956. 
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NOTICE  OF  APPEAL 
Notice  Is  Hereby  Given  that  the  Defendant  Mar- 
ion B.  Folsom  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
summary  judgment  entered  in  favor  of  the  Plain- 
tiff Gretta  N.  Pearsall  on  April  27,  1956,  in  this 
cause. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

By  /s/  WILLIAM  B.  SPOHN, 
Assistant  United  States  Attorney;  Attorneys   for 
Defendant. 

Affidavit  of  mail  attached. 
[Endorsed] :  Filed  June  22,  1956. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accom- 
panying documents  and  exhibits,  listed  below,  are 
the  originals  filed  in  this  Court  in  the  above-entitled 
case  and  constitute  the  record  on  appeal  herein  as 
designated  by  the  attorneys  for  appellant: 

Excerpt  from  Docket  Entries. 

Complaint. 

Answer. 

Notice  of  Defendant  for  summary  judgment. 

Notice  of  Plaintiff  for  summary  judgment. 

Memorandum  Opinion  of  Court. 

Notice  of  Defendant  for  Reconsideration. 

Supplemental  Memorandum  Opinion  of  Court. 

Summary  Judgment. 

Notice  of  Appeal. 

Designation  of  Record  on  Appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
30th  day  of  July,  1956. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  MARGARET  P.  BLAIR, 
Deputy  Clerk. 
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[Endorsed]:  No.  15218.  In  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit.  Transcript 
of  Record.  Marion  B.  Folsom,  Secrc^tary  of  th(^  De- 
partment of  Health,  Education  and  Welfare,  Aj)- 
pellant,  vs.  Gretta  N.  Pearsall,  Appellee.  On  appeal 
from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  July  31,  1956. 

PAUL  P.  O'BRIEN, 

Clerk. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15218 

MARION  B.  FOLSOM,  Secretary  of  the  Depart- 
ment of  Health,  Education  and  Welfare, 

Appellant, 
vs. 

GRETTA  N.  PEARSALL, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 
ON  APPEAL 

The  Appellant,  by  his  undersigned  attorneys,  pre- 
sents the  following  statement  of  points  on  which  he 
intends  to  rely  herein: 
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I. 

The  District  Court  erred  in  holding  that  the  plain- 
tiff had  not  ''remarried"  within  the  meaning  of  Sec- 
tion 202(g)  of  the  Social  Security  Act,  as  amended 
(42  U.S.C.A.  Section  402(g)). 

II. 

The  District  Court  erred  in  holding  that  the  plain- 
tiff's marriage  to  Frank  Richard  was  not  a  ''re- 
marriage" within  the  meaning  of  said  Section 
202(g)  of  the  Social  Security  Act,  as  amended. 

III. 

The  District  Court  erred  in  holding  that  the  plain- 
tiff, who  was  the  widow  of  Delbert  L.  Pearsall  and 
who  later  remarried  by  marrying  Frank  Richard 
and  thereafter  obtained  a  decree  of  annulment  in 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Santa  Clara,  was  entitled  to 
receive  "mother's  insurance  benefits"  as  the  "un- 
remarried widow"  of  Delbert  L.  Pearsall. 

rv. 

The  District  Court  erred  in  holding  that  the  plain- 
tiff, who  as  the  unremarried  widow  of  Delbert  L. 
Pearsall  had  applied  for  and  was  awarded  "mother's 
insurance  benefits"  under  the  aforesaid  Section 
202(g)  of  the  Social  Security  Act,  as  amended,  and 
whose  benefits  terminated  upon  her  marriage  to 
Frank  Richard,  was  entitled  to  reinstatement  of 
such  benefits  by  reason  of  the  decree  of  annulment 
of  her  marriage  to  Frank  Richard  which  she  ob- 
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tained  as  aforesaid  in  the  Suijerior  Court  of  the 
State  of  California,  in  and  for  the  County  of  Santa 
Clara. 

V. 
The  District  Court  erred  in  denying  the  defend- 
ant's motion  for  summary  judgment,  in  granting  the 
plaintiff's  motion  for  summary  judgment,  and  in 
reversing  the  decision  of  the  defendant's  predeces- 
sor in  office,  denying  the  plaintiff's  application  for 
reinstatement  of  the  aforesaid  benefits. 

Dated :  August  13,  1956. 

Respectfully  submitted, 

LLOYD  H.  BURKE, 

United  States  Attorney; 

By  /s/  WILLAM  B.  SPOHN, 
Assistant  United  States  Attorney ;  Attorneys  for  the 
Appellant. 

Affidavit  of  service  by  mail  attached. 
tE.ndorsed] :  Filed  August  13,  1956. 
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STIPULATION  AND  ORDER 

It  Is  Hereby  Sti])u]ated  by  and  between  the  un- 
dersigned attorneys  for  the  respective  parties  that 
the  certified  copy  of  the  administrative  transcript 
which  was  filed  as  part  of  the  Defendant's  answer 
to  the  complaint  for  re^dew  in  this  cause  may  be 
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considered  as  an  exhibit  in  its  original  form  with- 
out printing. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

By  /s/  WILLIAM  B.  SPOHN, 

Assistant  United  States  Attorney,   Attorneys  for 
Appellant. 

MALOVOS,  MAGER, 

NEWCOMER  &  CHASUK, 

By  /s/  CHALMERS  SMITH, 

Attorneys  for  Appellant. 

[Endorsed] :    Filed  August  13,  1956. 
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IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Marion  B.  Folsom,  Secretary  of  the 
Department  of  Health,  Education, 
and  Welfare, 

Appellant, 
vs. 


Gretta  N.  Pearsall, 


Appellee. 


On  Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

BRIEF  FOR  THE  APPELLANT. 


JURISDICTIONAL  STATEMENT. 
This  appeal  arises  from  an  action  instituted  l\y  the 
appellee  as  plaintiff  in  the  District  Court  for  judicial 
review  of  a  final  decision  of  the  appellant's  predeces- 
sor in  office  under  Section  205(g)  of  the  Social  Se- 
curity Act  as  amended  (42  U.S.C.A.  405(g)),  herein- 
after designated  as  the  Act.  The  complaint  for  re- 
view is  set  forth  at  pages  4-8  of  the  transcript  of 
record,  hereinafter  designated  as  R.  — ,  and  the  de- 


cision  of  the  appellant's  predecessor  is  set  forth  at 
pages  8-10  of  the  transcript  of  the  administrative  pro- 
ceedings, which  has  been  stipulated  as  an  exhibit 
herein  (R.  39-40)  and  is  hereinafter  designated  as 
Adm.  Tr.  — .  Following  the  answer  to  the  complaint 
(R.  9-13),  motions  for  summary  judgment  were  filed 
by  the  respective  parties  (R.  13-17)  and  heard  by  the 
District  Court,  which  later  issued  a  memorandum 
opinion  ordering  judgment  for  the  plaintiff  (R.  17- 
26).  The  defendant  moved  for  reconsideration  (R. 
27-30),  was  duly  heard,  and  the  District  Court  issued 
a  supplemental  memorandum  opinion  affirming  judg- 
ment for  the  plaintiff  (R.  30-33).  The  opinions  of  the 
District  Court  have  since  been  reported  at  138  F. 
Supp.  939  (1956).  Summary  judgment  was  accord- 
ingly entered,  denying  the  defendant's  motion,  grant- 
ing the  plaintiff's  motion,  reversing  the  decision  of 
the  defendant's  predecessor,  and  remanding  the  pro- 
ceedings to  the  Department  of  Health,  Education,  and 
Welfare,  pursuant  to  the  said  Section  205(g)  of  the 
Act  (R.  34-35).  A  notice  of  appeal  therefrom  was 
timely  filed  by  the  defendant  (R.  35).  Jurisdiction 
of  this  Court  to  hear  and  determine  the  appeal  is  con- 
ferred by  the  aforesaid  Section  205(g)  of  the  Act  as 
amended  and  28  U.S.C.A.  1291. 


QUESTION  PRESENTED. 

Whether  the  District  Court  erred  in  holding  that 
the  present  appellee,  whose  mother's  insurance  bene- 
fits as  the  unremarried  widow  of  a  deceased  wage 


earner  had  been  terminated  by  her  remarriage  in  ac- 
cordance with  Section  202(g)  of  the  Act  (42  U.S.C.A. 
402(g)),  was  entitled  to  reinstatement  of  those 
benefits  upon  the  annulment  of  her  remarriage  on  the 
ground  that  such  was  a  voidable  marriage. 


PRINCIPAL  STATUTORY  PROVISIONS. 

Section  202(g)  of  the  Act,  supra,  provides  for 
mother's  insurance  benefits  in  pertinent  part  as  fol- 
lows: 

'*The  widow  *  *  *  of  an  individual  who  died  a 

fully  or  currently  insured  individual  after  1939, 

if  such  widow  *  *  * 

(A)  has  not  remarried 
*  *  * 

(E)  at  the  time  of  filing  such  application  has 
in  her  care  a  child  of  such  individual  en- 
titled to  a  child's  insurance  benefit  *  *  * 
shall  be  entitled  to  a  mother's  insurance  benefit 
for  each  month,  beginning  with  the  first  month 
after  August  1950  in  which  she  becomes  so  en- 
titled to  such  insurance  benefits  and  ending  with 
the  tnonth  preceding  the  first  month  in  which  any 
of  the  following  occurs:  no  child  of  such  de- 
ceased individual  is  entitled  to  a  child's  insurance 
benefit,  such  widow  *  *  *  becomes  entitled  to  an 
old  age  insurance  benefit  equal  to  or  exceeding 
three-fourths  of  the  primary  insurance  amount 
of  such  deceased  individual,  she  becomes  entitled 
to  a  widow's  insurance  benefit,  she  remarries,  or 
she  dies.  *  *  *"  (Italics  ours.) 


ABSTRACT  OF  THE  CASE. 

Title  II  of  the  Act  (42  U.S.C.A.  401-419)  provides 
a  system  of  benefits  for  certain  surviving  dependents 
of  deceased  wage  earners.  Section  202(g)  thereof, 
supra,  provides  in  pertinent  part  that  the  widow  of 
a  deceased  wage  earner  who  has  not  remarried  and 
who  has  in  her  care  a  child  of  the  deceased  wage 
earner  is  entitled  to  mother's  insurance  benefits  be- 
ginning with  the  month  in  which  she  becomes  so  en- 
titled and  ''ending  with  the  month  preceding  the 
first  month  in  which  .  .  .  she  remarries  ..." 

As  of  October,  1952,  the  appellee  was  awarded 
mother's  insurance  benefits  as  the  unremarried  widow 
of  Delbert  L.  Pearsall,  the  deceased  wage  earner.  Pay- 
ment of  such  benefits  was  terminated  as  of  the  month 
of  June,  1954,  by  reason  of  her  marriage  to  one  Frank 
Richard  in  that  month  in  California,  where  both  re- 
sided. Thereafter,  on  November  19,  1954,  in  the  Su- 
perior Court  of  the  State  of  California,  in  and  for  the 
County  of  Santa  Clara,  the  appellee  filed  a  "Com- 
plaint for  Annulment  and/or  Divorce"  against  Rich- 
ard (Adm.  Tr.  25-28),  alleging  as  a  first  cause  of  ac- 
tion that  Richard  had  fraudulently  represented  to  her 
that  he  intended  to  consummate  the  marriage  but  that 
in  fact  he  never  intended  to  and  did  not  consummate 
the  marriage  (Adm.  Tr.  25-26),  and  alleging  as  a 
second  cause  of  action  that  Richard  had  inflicted  on 
her  a  course  of  conduct  resulting  in  mental  cruelty 
(Adm.  Tr.  26-27).  The  present  appellee  accordingly 
prayed  for  an  annulment  or,  in  the  alternative,  for  an 
interlocutory  decree  of  divorce.   Upon  default  of  said 


Richard,  the  court  on  December  9,  1954  made  and 
issued  its  decree  of  annulment  (Adm.  Tr.  30-31).  The 
present  appellee  thereupon  requested  reinstatement  of 
her  mother's  insurance  benefits.  The  Bureau  of  Old- 
Age  and  Survivors  Insurance,  Social  Security  Ad- 
ministration, refused  to  reinstate  such  benefits  and 
the  present  appellee  thereupon  secured  a  hearing  be- 
fore a  referee  of  the  Office  of  the  Appeals  Council 
(Adm.  Tr.  15  et  seq.).  That  hearing  resulted  in  a 
decision  that  the  present  appellee  was  not  entitled  to 
reinstatement  of  mother's  insurance  benefits  upon  the 
annulment  of  her  marriage  to  Richard  (Adm.  Tr. 
8-10).  She  then  requested  a  review  of  the  referee's 
decision  by  the  Appeals  Council  (Adm.  Tr.  3),  which 
was  denied  (Adm.  Tr.  2).  The  decision  thus  became 
the  final  decision  of  the  present  appellant's  prede- 
cessor. 

As  recited  in  the  Jurisdictional  Statement,  supra, 
the  present  appellee  next  brought  an  action  under 
Section  205(g)  of  the  Act  for  judicial  review  of  such 
decision  in  the  District  Court,  which  resulted  in  a 
reversal  on  the  ground  that  upon  termination  by  an- 
nulment of  the  present  appellee's  voidable  marriage  to 
Richard,  she  became  entitled  to  reinstatement  of 
mother's  insurance  benefits  as  of  the  date  of  the 
decree  of  annulment  (R.  17-26;  30-33).  This  appeal 
followed. 


STATEMENT  OF  POINTS  TO  BE  URGED. 

1.  The  District  Court  erred  in  holding  that  the 
present  appellee  had  not  ''remarried"  within  the 
meaning  of  Section  202(g)  of  the  Act,  supra. 

2.  The  District  Court  erred  in  holding  that  the 
present  appellee's  marriage  to  Frank  Richard  was 
not  a  ''remarriage"  within  the  meaning  of  said  Sec- 
tion 202(g)  of  the  Act. 

3.  The  District  Court  erred  in  holding  that  the 
present  appellee,  who  was  the  widow  of  Delbert  L. 
Pearsall  and  who  later  remarried  by  marrying  Frank 
Richard  and  thereafter  obtained  a  decree  of  annul- 
ment in  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Santa  Clara,  was  entitled 
to  receive  mother's  insurance  benefits  as  the  "unre- 
married widow"  of  Delbert  L.  Pearsall. 

4.  The  District  Court  erred  in  holding  that  the 
present  appellee,  who  as  the  "unremarried  widow"  of 
Delbert  L.  Pearsall  had  applied  for  and  was  awarded 
mother's  insurance  benefits  under  the  aforesaid  Sec- 
tion 202(g)  of  the  Act,  and  whose  benefits  terminated 
upon  her  marriage  to  Frank  Richard,  was  entitled  to 
reinstatement  of  such  benefits  by  reason  of  the  decree 
of  annulment  of  her  marriage  to  Frank  Richard  which 
she  obtained  as  aforesaid  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  Coimty  of  Santa 
Clara. 

5.  The  District  Court  erred  in  denying  the  de- 
fendant's motion  for  summary  judgment,  in  granting 
the  plaintiff's  motion  for  summary  judgment,  in  re- 
versing the  decision  of  the  defendant's  predecessor, 


and  in  remanding  the  proceedings  to  the  Department 
of  Health,  Education,  and  Welfare. 


SUMMARY  OF  ARGUMENT. 
The  word  *' remarries"  in  Section  202(g)  of  the 
Act,  supra,  is  a  term  used  in  a  Federal  law,  and  its 
meaning  must  l)e  interpreted  in  the  context  of  that 
law.  In  this  context,  it  is  clear  that  remarriage  of  a 
widow  receiving  mother's  insurance  benefits  is  an 
event  which  terminates  those  benefits,  and  does  not 
merely  suspend  them.  The  same  Federal  law  pro- 
vides that  on  the  occurrence  of  certain  other  events 
deductions  shall  be  imposed  in  the  amount  of  the 
benefits — i.e.,  the  benefits  are  suspended,  but  the  Act 
specifically  provides  that  on  remarriage  of  the  vridow 
the  benefits  end. 

While  the  validity  of  a  marriage  is  determined  by 
state  law,  the  question  of  whether  a  voidable  marriage 
constitutes  a  ''remarriage"  within  the  meaning  of 
the  Act  is  a  question  of  Federal  law.  The  court  be- 
low failed  to  interpret  the  term  ''remarries"  in  the 
context  of  the  Act  and,  on  the  basis  of  some  state 
court  decisions  concerning  the  effect  as  between 
private  parties  of  the  annulment  of  a  voidable  mar- 
riage, reached  a  conclusion  which  is  not  only  in  error 
but  rather  illogical,  in  that  it  expressly  recognizes 
that  there  w^as  a  "remarriage"  (within  the  meaning 
of  the  Act)  which  existed  until  annulled,  but  holds 
that  the  "remarriage",  once  annulled,  ceased  to  be  a 
"remarriage"  within  the  meaning  of  the  Act  and  that 
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the  annulment  had  the  effect  of  reviving  a  right  to 
benefits  which  had  ended  under  the  express  provisions 
of  the  Act. 

The  District  Court,  in  reaching  its  decision,  misin- 
terpreted the  state  court  decisions  upon  which  it  re- 
lied, and  particularly  Games  v.  Jacohsen,  308  N.Y. 
218,  124  N.E.  2d  290  (1954),  and  Sefton  v.  Sefton,  45 
C.  2d  872,  291  P.  2d  439  (1955).  These  cases  clearly 
hold  that  the  annulment  of  a  voidable  marriage  does 
not  wipe  such  marriage  off  the  record  for  all  pur- 
poses. 

The  District  Court's  decision  would  result  in  in- 
equities which  the  Act  does  not  require.  Under  its 
decision,  the  effect  of  the  annulment  of  a  voidable 
marriage  of  a  former  beneficiary  would  vary  from 
state  to  state,  so  that  the  former  beneficiary's  rights, 
and  also  the  rights  of  other  beneficiaries  whose  bene- 
fits are  based  on  the  same  wage  record,  would  depend 
on  the  fortuitous  circumstance  of  identity  of  the  state 
in  which  the  annulment  decree  was  secured.  In  the 
name  of  liberal  construction,  the  District  Court  has 
misconstrued  the  Federal  law,  to  the  prejudice  of  the 
Social  Security  Trust  Fund  and  other  persons  whose 
benefits  depend  on  the  same  wage  record,  and  has 
written  into  the  Act  a  geographical  diversity  of  rights 
of  beneficiaries  and  former  beneficiaries  of  the  Fed- 
eral law  which  neither  Congressional  policy  nor  lan- 
guage supports. 


AUGUMENT. 

I. 

THE  TERM  "REMARRIAGE"  IN  SECTION  202(g)  OF  THE  ACT 
IS  A  FEDERAL  TERM  AND  MUST  BE  INTERPRETED  IN  THE 
CONTEXT  OF  THE  ACT. 

A.  Remarriage  is  a  termination  event  and  not  a  deduction  event. 
Section  202(g),  quoted  in  pertinent  part  above,  pro- 
vides that  a  mother's  insurance  benefits  end  with  the 
month  preceding  the  month  in  which  any  one  of  sev- 
eral events  occur.  For  examples,  if  the  child  of  the 
deceased  wage  earner  dies  or  attains  age  18,  so  that 
the  child  is  no  longer  entitled  to  a  child's  insurance 
benefit,  the  mother's  insurance  benefits  end;  or  if  the 
widow  becomes  entitled  to  an  old  age  benefit  based 
on  her  own  wage  record,  her  entitlement  to  mother's 
insurance  benefits  ends.  So  too,  when  the  mother  re- 
marries or  dies,  her  entitlement  to  mother's  insurance 
benefits  ends.  Since  this  is  a  case  of  first  impression 
in  the  interpretation  of  such  language  of  Section 
202(g),  appellant  cannot  cite  the  court  to  any  ])rece- 
dent  decisions.  The  language  of  the  statute  must  be 
interpreted  in  the  light  of  the  over-all  pattern  of  the 
Act  and  of  its  purpose.  It  is  to  be  noted  that  Section 
202(g)  provides  for  the  ending  of  mother's  insurance 
benefits  with  the  occurrence  of  the  events  sj^ecified  in 
that  section,  and  not  for  deductions  from  the  mother's 
insurance  benefits  during  the  continuance  of  any  of 
the  events  therein  specified. 

In  contrast  to  the  language  of  Section  202(g)  is 
the  language  of  Section  203(b)  (42  U.S.C.A.  403(b)), 
which  provides  for  deductions  from  benefits  during 
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the  months  in  which  certain  events  occur.    Section 

203(b)  provides  that 

"Deductions,  in  such  amounts  and  at  such  time  or 
times  as  the  Secretary  shall  determine,  shall  be 
made  from  any  payment  or  payments  under  this 
title  to  which  an  individual  is  entitled,  until  the 
total  of  such  deductions  equals  such  individual's 
benefit  or  benefits  under  Section  202  for  any 
month — 

(1)  in  w^hich  such  individual  is  mider  the  age 

of  72  and  for  which  months  he  is  charged  with 

any  earnings  under  the  provisions  of  subsection 

(e)  of  this  section; 
*     *     * 

(4)  in  which  such  individual,  if  a  widow  en- 
titled to  a  mother's  insurance  benefit,  did  not  have 
in  her  care  a  child  of  her  deceased  husband  en- 
titled to  a  child's  insurance  benefit; 

Under  Section  203(b),  benefits  are  suspended  during 
those  months  in  which  the  beneficiary  is  charged  with 
earnings  in  excess  of  the  amomits  allowed  under  Sec- 
tion 203(e)  (42  U.S.C.A.  403(e))  or  in  which  the  ben- 
eficiary, if  a  widow  entitled  to  mother's  insurance 
benefits,  does  not  have  in  her  care  a  child  of  the  de- 
ceased wage  earner  entitled  to  child's  insurance  ben- 
efits. Thus,  appellee  would  have  suffered  deductions 
from  her  benefits  for  any  month  or  months  in  which 
she  had  excess  earnings  or  in  which  she  did  not  have 
in  her  care  the  child  of  the  deceased  wage  earner. 
When  earnings  ceased  or  when  she  again  had  the  child 
of  the  deceased  wage  earner  in  her  care,  her  benefits 
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would  have  been  reinstated  as  of  the  month  when  the 
deduction  event  no  longer  existed.  The  language  of 
Section  203(b)  clearly  so  provides. 

We  submit  tliat  the  contrast  between  the  language 
employed  by  Congress  in  Section  202(g)  and  in  Sec- 
tion 203(b)  is  too  striking  to  be  ignored  or  explained 
away,  and  that  the  decision  of  the  court  below  di- 
recting the  reinstatement  of  appellee  to  mother's  in- 
surance benefits  as  of  the  month  of  the  annulment  of 
her  marriage  to  Frank  Richard  is  judicial  legislation 
in  that  it  adds  to  the  Act  a  provision  for  reinstate- 
ment which  Congress  significantly  omitted.  It  would 
have  been  a  simple  matter  for  Congress  to  provide 
that  a  widow  entitled  to  mother's  insurance  benefits 
would  suffer  deductions  from  her  benefits  during  any 
month  or  months  in  which  she  was  married,  or  to  have 
provided  that  deductions  would  be  imposed  in  the 
event  a  widow  entitled  to  mother's  insurance  benefits 
remarried  but  that  such  deductions  would  cease  when 
such  remarriage  was  terminated  by  death,  divorce  or 
annulment.  Congi'ess,  however,  clearly  provided  in 
Section  202(g)  that  the  widow's  entitlement  to 
mother's  insurance  benefits  en^s  with  the  month  pre- 
ceding the  month  in  which  she  remarries,  and  no  pro- 
vision is  made  in  Section  202(g)  or  elsewhere  for  re- 
instatement of  such  benefits  upon  the  termination  of 
the  remarriage,  regardless  of  the  means  by  which  the 
remarriage  is  terminated. 

Noteworthy  also  is  the  1956  amendment  to  Section 
202(e)  of  the  Act  (Section  113,  P.  L.  880,  84th  Cong., 
2d  Sess.;  70  Stat.  831-32).  Section  202(e)  provides  for 


12 


benefits  to  the  aged  widow  of  the  deceased  wage 
earner,  and  like  Section  202(g)  provides  that  such 
benefits  shall  end  with  the  month  preceding  the  month 
in  which  the  widow  remarries.  By  the  1956  amend- 
ment, Congress  added  subparagraph  (3)  which  pro- 
vides that  in  the  case  of  a  widow  who  remarries  and 
whose  subsequent  marriage  is  terminated  by  the  death 
of  her  second  husband,  but  she  is  not  his  widow  as 
defined  in  Section  216(c),  then  the  remarriage  shall 
be  deemed  not  to  have  occurred.  The  purpose  of  this 
amendment  is  to  reinstate  a  widow's  benefits  which 
were  terminated  by  reason  of  her  remarriage  where 
such  remarriage  ended  within  one  year  because  of  the 
husband's  death.  Sen.  Rep.  2133,  84th  Cong.,  2d  Sess. 
(1956),  pages  16-17;  H.R.  Rep.  2936,  84th  Cong.,  2d 
Sess.  (1956),  page  32.  This  is  the  only  provision  in 
the  Act  for  reinstatement  of  benefits  after  the  occur- 
rence of  a  termination  event.  It  applies  only  to 
widow's  benefits — not  to  mother's  insurance  benefits — 
and  only  where  the  remarriage  is  terminated  by  death. 

Congress  has  therefore  directed  its  attention  to  the 
specific  matter  of  reinstatement  of  benefits  terminated 
by  remarriage  of  the  beneficiary,  and  has  directed  re- 
instatement only  in  the  case  of  the  aged  widow  and 
only  where  the  remarriage  terminates  by  death  within 
one  year.  The  enactment  of  this  one  provision  for  re- 
instatement after  termination  of  benefits  is  certainly 
significant  in  the  present  case,  where  appellee  argues, 
and  the  court  below  held,  that  benefits  are  to  be  re- 
instated after  termination,  despite  the  absence  of  any 
statutory  provision  therefor. 
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We  also  direct  the  Court's  attention  to  Section 
216(h)(1)  of  the  Act  (42  U.S.C.A.  416(h)(1)),  in 
which  Congress  has  directed  that  in  the  determination 
of  whether  an  applicant  is  the  wife,  husband,  widow, 
widower,  child  or  parent  of  a  wage  earner,  the  Secre- 
tary shall  apply  such  law  as  would  be  applied  in  de- 
termining the  devolution  of  intestate  personal  prop- 
erty by  the  courts  of  the  state  in  which  the  wage 
earner  was  domiciled  at  the  time  of  the  application 
or  at  the  time  of  death.  It  is  significant  that  Section 
216(h)(1)  directs  the  application  of  domiciliary  law 
only  in  determining  the  relationship  of  an  applicatit  to 
the  wage  earner.  Congress  has  not,  therefore,  directed 
the  application  of  domiciliary  law — in  this  case  the  law 
of  California — to  the  determination  of  appellee's  re- 
lationship to  Frank  Richard,  in  order  to  determine 
whether  she  is  entitled  to  reinstatement  to  benefits  as 
the  widow  of  Delbert  Pearsall,  the  deceased  wage 
earner/ 

Since  there  is  no  Federal  law  of  domestic  relations, 
the  usual  rules  of  conflict  of  laws  are  applied  in  de- 
termining whether  a  marriage  contracted  by  a  bene- 
ficiary under  the  Act  constitutes  a  valid,  voidable,  or 
void  marriage.  Thus  the  law  of  the  jurisdiction  in 
which    the    marriage    is    contracted    detemiines    its 


^Especially  when  read  in  its  context,  it  is  clear  that  the  word 
^'applicant"  as  used  in  Section  216(h)  (1)  of  the  Act  (42  U.S.C.A. 
416(h)(1))  refers  only  to  an  applicant  for  an  original  award  of 
benefits  under  any  of  the  several  subsections  of  Section  202  of  the 
Act  (42  U.S.C.A.  402).  This  latter  section  provides  in  each  of  its 
subsections  (a)  through  (i)  for  a  different  category  of  "old-age 
and  survivors  insurance  benefits"  for  which  an  individual  may 
file  an  "application". 
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validity.  Whether  the  marriage  whose  validity  is  de- 
termined by  state  law  constitutes  a  ''remarriage" 
within  the  meaning  of  the  Act  is  a  matter  of  Federal 
law.  Since  a  voidable  marriage,  imless  and  mitil  it  is 
annulled,  has  all  the  legal  incidents  of  a  valid  mar- 
riage, we  submit  that  it  is  such  a  "remarriage."  Its 
subsequent  annulment  terminates  the  remarriage,  and 
even  though  in  certain  situations  and  for  certain  pur- 
poses the  marriage  is  regarded  under  state  law  as 
though  it  had  never  occurred,  there  is  no  provision  in 
the  Act  which  compels  or  admits  the  conclusion  that 
the  incidents  of  the  state  court  decree  are  incorporated 
in  the  Act.  Congressional  silence  on  this  point,  when 
contrasted  with  the  directive  of  Section  216(h)(1),  is 
clear  indication  to  the  contrary. 

Under  the  law  of  California,  where  appellee  mar- 
ried Frank  Richard,  a  marriage  induced  by  fraud  is 
voidable  only  and  is  not  void.  16  Col.  Jur.,  Marriage, 
Section  922;  1  Armstrong,  California  Family  Law,  41. 
Until  the  voidable  marriage  is  annulled,  it  is  a  valid 
subsisting  marriage  under  the  law  of  California  and 
has  all  the  effects  of  a  wholly  valid  marriage,  except 
only  that  it  is  subject  to  annulment  by  the  institution 
of  appropriate  legal  proceedings  by  the  injured  party. 
Estate  of  Gregorson,  160  C.  21,  116  P.  60  (1911) ; 
Dwiphy  V.  Dunphy,  161  C.  87,  118  P.  445  (1911)  ; 
McDonuld  v.  McDonald,  6  C.  2d  457,  58  P.  2d  163,  104 
A.L.R.  1290  (1936).  Therefore,  had  Frank  Richard 
died  before  the  dissolution  of  his  marriage  to  appellee, 
and  had  appellee  applied  for  benefits  as  his  widow,  she 
would  have  been  entitled  to  such  benefits  if  other  con- 
ditions of  entitlement  had  been  met. 
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Appellee's  marriage  to  Frank  Richard  therefore  af- 
fected her  status  under  the  Act  not  only  in  that  it 
terminated  her  benefits  as  the  widow  of  Delbert  Pear- 
sail,  but  also  would,  except  for  her  action  in  securing 
the  annulment,  have  given  rise  to  rights  under  the 
Act  as  the  wife  or  widow  of  Frank  Richard. 

There  can  be  no  doubt  that  in  this  case  appellee  did 
in  fact  contract  a  marriage  with  Frank  Richard, 
which  she  later  sought  to  have  dissolved  by  divorce  or 
ammlment.  The  marriage  was  in  fact  annulled  on 
the  ground  of  fraud.  Since  appellee  does  not  urge 
that  she  is  entitled  to  reinstatement  as  of  the  date 
that  her  benefits  were  terminated,  but  only  as  of  the 
date  of  the  annulment  of  this  marriage  to  Frank 
Richard,  it  seems  that  appellee  herself  admits  that  a 
remarriage  occurred.  If  a  remarriage  did  occur — and 
appellant  submits  that  there  can  be  no  doubt  that 
such  is  the  case — then  benefits  can  properly  be  rein- 
stated only  if  there  is  provision  in  the  Act  authorizing 
such  reinstatement.  There  is  no  language  in  the  Act 
which  authorizes  such  reinstatement,  and  on  the  con- 
trary the  very  language  that  is  employed  in  Sections 
202(g)  and  203(b)  precludes  any  inference  that  such 
authorization  was  intended. 

B.  The  court  below  ignored  langnage  of  Federal  law  and  con- 
strued a  Federal  term  on  basis  of  state  law  to  achieve  an  il- 
logical conclusion. 

The  court  below  discussed  various  decisions  of 
state  courts  to  the  effect  that  a  decree  annulling  a 
voidable  marriage  relates  back  to  the  date  of  the 
contracting  of  the  marriage,  and  on  the  basis  of  these 
decisions  held  that  appellee's  marriage  to  Frank  Rich- 
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ard,  once  annulled,  was  wiped  out,  so  that  the  effect 
was  the  same  as  though  the  marriage  had  never  oc- 
curred. Thus  the  court  found  that  appellee  had  not 
remarried,  insofar  as  the  appellee's  right  to  rein- 
statement of  mother's  insurance  benefits  after  the  date 
of  the  decree  of  annulment  is  concerned.  Rather  il- 
logically  (but  correctly),  the  court  below  held  that 
a  marriage  did  exist  until  it  was  annulled,  and  that 
appellee  was  not  entitled  to  mother's  insurance  bene- 
fits during  that  period.  The  court  therefore  held  that 
state  court  decisions  are  to  determine  the  meaning 
of  the  word  ''remarriage"  in  Section  202(g)  of  the 
Act. 

Once  it  has  been  determined  imder  applicable  state 
law,  that  a  voidable  marriage  has  been  contracted,  the 
effect  of  the  annulment  of  such  marriage  under  the 
terms  of  the  Act  is  a  question  of  Federal,  and  not  of 
state  law.  N.L.R.B.  v.  Hearst  Publications,  Inc.,  322 
U.S.  Ill,  120-132  (1944).  If  the  effect  of  the  annul- 
ment of  a  voidable  marriage  were  to  be  determined 
by  the  rulings  of  state  courts  in  cases  concerning 
private  rights  or  rights  arising  under  state  laws  such 
as  workmen's  compensation  acts,  then  the  rights  of 
former  beneficiaries  under  the  Act  would  vary  from 
state  to  state  depending  on  the  law  of  the  forum  where 
the  annulment  proceedings  were  had,  and  this  al- 
though the  marriages  involved  were,  in  each  case, 
under  the  law  of  the  state  where  contracted  merely 
voidable  and  not  void.  If  the  decision  of  the  court 
below  is  followed,  the  Social  Security  Administration 
would  have  the  extremely  difficult  task  of  having  to 
determine  in  each  case  whether  or  not,  in  the  state 


17 


where  the  former  beneficiary's  marriage  is  annulled, 
the  annulment  of  a  voidable  marriage  is  deemed  for 
other  purposes  to  relate  back  to  the  date  of  the  con- 
tracting of  the  marriage  and  of  attempting  to  ascer- 
tain which  of  the  situations  involving  private  rights 
was  most  nearly  analogous  in  principle  to  the  situation 
involved  in  the  case  arising  under  Section  202(g).  We 
accordingly  submit  that  in  the  absence  of  specific  Con- 
gressional mandate  that  beneficiaries  of  the  Act  in 
similar  situations  be  differently  treated,  depending 
upon  the  provisions  of  different  state  laws,  the  Act 
should  be  applied  with  equal  effect  to  all  persons 
within  its  scope.  N.L.R.B.  v.  Hearst  Publishing  Co., 
supra. 

In  this  connection,  we  would  direct  the  Court's  at- 
tention to  the  decision  in  Hahn  v.  Gray,  203  F.  2d  625 
(C.A.D.C.  1953).  The  plaintiff  therein  had  been  re- 
ceiving a  pension  as  the  unremarried  widow  of  a  vet- 
eran. When  she  remarried,  the  pension  was  discon- 
tinued pursuant  to  regulations  of  the  Veterans'  Ad- 
ministration. A  New  York  court  annulled  the  second 
marriage  on  the  ground  that  it  had  been  obtained  by 
fraud  and  she  then  applied  for  restoration  of  the  pen- 
sion. The  Administrator  of  Veterans'  Affairs  denied 
the  application,  and  was  affirmed  by  the  Court  of  Ap- 
peals for  the  District  of  Columbia.  We  cited  the  Halin 
case  to  the  District  Court  in  our  motion  for  summaiy 
judgment  herein,  but  the  latter  distinguished  the  opin- 
ion on  the  ground  that  it  was  based  entirely  on  a  jur- 
isdictional point,  and  that  the  portion  dealing  with  the 
annulment  question  was  entirely  dicta.  138  F.  Supp. 
939,  at  941.  Even  if  this  portion  were  dicta,  it  should 
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be  very  persuasive  as  coming  from  a  United  States 
Court  of  Appeals.  Actually,  however,  the  portion  con- 
cerning the  decree  of  annulment  is  not  dicta  but  is  one 
of  the  grounds  of  the  decision.  The  opinion  in  the 
Hahn  case  holds  that  a  voidable  marriage  constitutes 
a  remarriage,  so  that  the  plaintiff  therein  was  no 
longer  the  unremarried  widow  of  the  veteran.  We  ac- 
cordingly submit  the  Hahn  decision  as  valid  authority 
in  the  present  situation. 

Appellee  does  not  contend  that  she  did  not  marry 
Frank  Richard,  and  in  fact  has  recognized  that  a  mar- 
riage did  exist  with  Richard  until  it  was  annulled, 
as  she  has  not  sought  reinstatement  of  benefits  as  of 
the  date  of  the  termination  of  the  benefits  but  only  as 
of  the  date  as  of  the  annulment  of  the  marriage.  In 
fact,  appellee's  counsel  stated  that  ''It  is  true  that 
claimant's  status  did  change  upon  her  going  through 
a  second  marriage  ceremony"  (Adm.  Tr.  4),  and  that 
such  marriage  was  not  void  but  merely  voidable 
(Adm.  Tr.  18).  It  should  be  noted  moreover,  that  in 
the  same  action  in  which  appellee  sought  annulment 
of  her  voidable  marriage,  she  asked  in  the  alternative 
for  a  dissolution  of  that  marriage  by  divorce.  The 
court  below  agreed  that  appellee  was  married  to 
Richard  until  the  decree  of  annulment  and  stated  that 
appellee  should  not  be  allowed  to  claim  against  the 
Social  Security  Trust  Fund  for  the  period  of  the  sec- 
ond marriage  before  its  annulment. 

Thus  we  have  a  situation  in  which,  in  the  face  of 
the  indisputable  fact  that  appellee  married  Richard 
and  for  six  months  was  his  lawful  wife,  the  court  be- 
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low,  on  the  basis  of  the  fiction  of  ''relation  back"  of 
the  decree  of  annulment,  nevertheless  ruled  that 
her  marriap^e  to  Richard  did  not  constitute  a  ''re- 
marriage" within  the  meaning  of  the  Act. 

The  court  below  also  relied  on  four  state  court  de- 
cisions in  workmen's  compensation  cases.  These  cases 
do  not  in  fact  support  the  decision  below.  In  the  first 
place,  there  is  great  variation  in  state  workmen's  com- 
pensation laws,  and  remarriage  is  ordinarily  not  a 
ground  for  termination.  58  Am.  Jur.,  Workmen's 
Compensation,  Section  187.  Secondly,  the  purpose  of 
such  laws  is  to  shift  from  the  public  generally  to  the 
employer  the  burden  of  relieving  the  economic  de- 
pendency caused  by  industrial  accidents,  and  the  in- 
terpretation of  such  laws  has  been  rejected  as  a  guide 
for  the  interpretation  of  the  Act.  Sanders  v.  Alt- 
meyer,  58  F.  Supp.  67  (W.D.  Tenn.  1944).  For 
example,  the  statute  which  was  construed  by  the  In- 
diana court  in  Eureka  Block  Coal  Co.  v.  Wells,  83 
Ind.  App.  181,  147  N.E.  811  (1925),  provided  that 
the  dependency  of  the  widow  terminated  on  her  re- 
marriage, and  Southern  Ry.  Co.  v.  Baskette,  175  Tenn. 
253,  133  S.W.  2d  498  (1939)  was  decided  on  the  basis 
of  the  Eureka  Block  Coal  Co.  decision,  without  any 
discussion  of  the  provisions  of  the  Tennessee  law. 
The  decision  in  First  Nat'l  Bank  v.  North  Dakota 

Workmen's  Comp.  Bureau,  N.  D ,  68  N.W. 

2d  661  (1955),  clearly  shows  how  irrelevant  the  de- 
cisions dealing  with  workmen's  comiDcnsation  laws 
are  to  the  present  case,  for  the  North  Dakota  law 
specifically  recognizes  the  reinstatement  of  widow's 
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benefits  if  her  remarriage  is  annulled,  if  the  action  for 
annulment  is  filed  within  six  months  of  the  marriage. 
So,  benefits  of  an  incompetent  dependent  child  were 
there  reinstated  when  her  marriage  was  annulled. 
The  decision  in  Southern  Pacific  Co.  v.  Industrial 
Commission  et  al.,  51  Ariz.  1,  91  P.  2d  700  (1939), 
presents  perhaps  the  most  nearly  analogous  situation ; 
but  even  there  it  must  be  recognized  that  the  work- 
men's compensation  law  is  designed  to  relieve  the 
needs  of  the  deceased  wage  earner's  dependents.  De- 
pendency, rather  than  status,  is  determinative  of  the 
right  to  such  benefits. 


II. 

THE  COURT  BELOW  ERRED  IN  ITS  INTERPRETATION 
OF  STATE  COURT  DECISIONS. 

In  its  memorandmn  opinion,  the  court  below  relied 
heavily  on  the  case  of  Sleicher  v.  Sleicher,  251  N.Y. 
366,  167  N.E.  501  (1929),  and  distinguished  the  later 
New  York  decision  in  Gaines  v.  Jacohsen,  308  N.Y. 
218,  124  N.E.  2d  290  (1954),  on  the  groimd  that  the 
state  law  had  meanwhile  been  amended  to  provide  for 
the  support  of  the  wife  in  appropriate  cases  where  a 
voidable  marriage  was  annulled.  In  the  Sleicher  case, 
the  New  York  Court  of  Appeals  had  held  that  where  a 
divorced  wife's  remarriage  was  annulled,  the  first  hus- 
band's obligation  of  providing  alimony  imder  a  sep- 
aration agreement  and  a  foreign  divorce  decree  until 
her  remarriage  was  revived  by  the  annulment  as  of 
the  date  of  the  annulment.    The  Gaines  case,  on  the 
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contrary,  held  that  the  annulment  of  a  divorced  wife's 
remarriage  did  not  revive,  even  prospectively,  the  ob- 
ligation of  her  first  husband  under  a  separation  agree- 
ment providing  for  payments  for  her  support  ''until 
she  shall  remarry".^  The  court  below  reasoned  that 
since  there  was  no  provision  in  California  law  for  re- 
quiring the  husband  to  support  the  wife  after  his 
voidable  marriage  to  her  was  annulled,  the  earlier 
Sleicher  case  was  still  valid  authority  as  to  the  effect 
to  be  given  to  the  annulment  of  a  voidable  marriage 
in  California.  However,  the  opinion  in  the  Gaines  case 
shows  clearly  that  the  New  York  Court  of  Appeals 
expressly  disapproved  of  the  reasoning  in  the  Sleicher 
case,  even  apart  from  the  effect  of  the  New  York 
amendment  which  had  subsequently  been  enacted. 
Moreover,  in  the  Sefton  case,  infra,  the  Supreme 
Court  of  California  discussed  both  the  Sleicher  case 
and  the  Gaines  case  and  concluded  its  discussion 
thereof  as  follows : 

''It  is  obvious  that  the  reasoning  in  the  Gaines 
case  has  deprived  the  Sleicher  case  of  any  present 
persuasive  authority."  (45  C.  2d  at  878,  291  P.  2d 
at  443). 

The  court  below  relied  also  on  language  of  the  Cal- 
ifornia Supreme  Court  in  McDonald  v.  McDonald,  6 


-Note  that  the  remarriage  in  the  Gaines  case,  which  terminated 
the  first  husband's  obligation  to  support,  was  bigamous  and  void. 
See  also,  Keeneij  v.  Keeney,  211  La.  585,  30  So.2d  549  (1947), 
wherein  a  void  marriage  terminated  the  first  husband's  obligation 
to  pay  alimony  under  Louisiana  Civil  Code,  Art.  160,  which  pro- 
vides alimony  shall  be  "revocable  *  *  *  in  case  the  wife  should  con- 
tract a  second  marriage."  A  fortiori  a  voidable  marriage,  wiicther 
or  not  it  is  annulled,  terminates  the  obligation  to  support  or  pa^.- 
alimony. 
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C.  2d  457,  58  P.  2d  163  (1936),  to  the  effect  that  a 
decree  annulling  a  voidable  marriage  determines  that 
no  valid  marriage  ever  existed. 

Because  of  such  reliance  by  the  court  below  on 
the  Sleicher  and  McBonuld  cases,  the  appellant  moved 
for  reconsideration  on  the  basis  of  the  more  recent 
decision  of  the  Supreme  Court  of  California  in  Sefton 
V.  Sefton,  45  C.  2d  872,  291  P.  2d  439  (1955).  In 
our  memorandum  of  reasons  and  authorities  for  the 
motion,  we  summarized  the  holding  of  the  Sefton 
case  as  follows : 

"In  the  Sefton  case,  the  Supreme  Court  of  Cal- 
ifornia held  that  where  a  wife  had  been  granted 
a  divorce  with  alimony  to  continue  until  her  re- 
marriage, and  thereafter  married  another  man — 
which  remarriage  was  later  annulled — the  wife's 
voidable  marriage  was  a  ^remarriage'  within  the 
provisions  of  California  Civil  Code,  Section  139. 
That  section  provides  in  pertinent  part : 

'Except  as  otherwise  agreed  by  the  parties  in 
writing,  the  obligation  of  any  party  in  any  de- 
cree, judgment,  or  order  for  the  support  and 
maintenance  of  the  other  party  shall  terminate 
*  *  *  upon  the  remarriage  of  the  other  party.' 

"The  California  court  held  therefore  that  the  an- 
nulment decree  did  not  revive  the  first  husband's 
obligation  to  pay  alimony  notwithstanding  that 
the  annulment  decreed  the  remarriage  as  'null 
and  void'."  (R.  27-28). 

The  court  below,  in  its  supplementary  memorandum 
opinion  (R.  31)  observed: 

"The  question  now  before  the  court,  is  what  if 
any  is  the  import  of  the  Sefton  decision.    Does 
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that  decision  control  the  issue  in  the  instant  case, 
namely,  when  is  a  widow  to  be  considered  'remar- 
ried' within  the  provisions  of  Section  202(g)  of 
the  Social  Security  Act?"  (138  F.  Supp.  at  944). 

It  then  proceeded  to  reject  the  Sefton  case  and  to 
affirm  its  prior  decision  in  favor  of  the  present  ap- 
pellee. R.  33;  138  F.  Supp.  at  944. 

It  should  be  clear  that  neither  the  Sefton  decision, 
nor  any  other  state  court  decision,  should  determine 
when  a  widow  is  to  l)e  considered  remarried  within 
the  meaning  of  Section  202(g)  of  the  Act.  The  effect 
of  the  Federal  law  should  not  be  made  dependent  on 
the  interpretations  of  various  state  laws  by  various 
state  courts.  We  cited  the  Sefton  case  to  the  court 
below  only  because  it  so  clearly  shows  that  the  law  of 
California,  upon  which  the  court  had  relied  in  its 
memorandum  opinion,  v^as  not  as  the  appellee  con- 
tended nor  as  the  court  had  construed. 

The  Sefton  decision  clearly  show^s  that  insofar  as 
the  law  of  California  is  concerned,  the  annulment  of 
a  voidable  marriage  does  not  expunge  that  marriage 
from  the  record.  Rather,  it  shows  that  the  voidable 
marriage  existed  until  annulled,  and  that  the  effect  to 
be  given  to  an  annulment  varies  from  case  to  case,  de- 
pending on  the  circumstances  and  the  persons  con- 
cerned. The  following  excerpt  from  the  decision  in  the 
Sefton  case  demonstrates  that  in  no  case  will  the  fic- 
tion of  the  ''relation  ])ack"  of  the  decree  of  nullity  be 
invoked  to  the  prejudice  of  third  parties  who  were 
not  party  to  the  annulment  proceedings : 
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u*  *  *  ^YiQ  doctrine  of  'relation  back'  is  not  with- 
out its  exceptions.  The  doctrine  was  fashioned  by 
our  courts  to  do  substantial  justice  as  between 
the  parties  to  a  voidable  marriage.  It  is  a  mere 
legal  fiction  which  has  an  appeal  when  used  as 
a  device  for  achieving  that  purpose.  *  *  * 

'' However,  in  cases  involving  the  rights  of  third 
parties,  courts  have  been  especially  wary  lest  the 
logical  appeal  of  the  fiction  should  obscure  funda- 
mental problems  and  lead  to  unjust  or  ill-advised 
results  respecting  a  third  party's  rights."  (45  C. 
2d  at  875,  291  P.  2d  at  441;  italics  ours.) 

Yet  this  is  precisely  what  the  court  below  did — by 
holding  that  the  decree  annulling  appellee's  marriage 
related  back  to  the  date  of  the  contracting  of  the 
marriage,  the  court  adversely  affected  the  rights  and 
obligations  of  appellant,  and  particularly  of  the  Board 
of  Trustees  of  the  Federal  Old-Age  and  Survivors  In- 
surance Trust  Fund,  which  is  established  by  Section 
201  of  the  Act  (42  U.S.C.A.  401). 

Moreover,  the  court  below  also  overlooked  the  fact 
that  its  jurisdiction  is  confined  to  reviewing  the  ap- 
pellant's decision  pursuant  to  the  provisions  for  ju- 
dicial review  specified  in  Section  205(g)  of  the  Act 
(42  U.S.C.A.  405(g))  and  that  a  Federal  District 
Court  has  no  power  to  exercise  the  functions  of  a  state 
court,  particularly  discretionary  functions  which  the 
state  court  might  or  might  not  exercise  in  a  particular 
case.  Thus,  assiuning  arguendo  that  a  state  court  in 
a  case  involving  the  question  as  to  whether  or  not  it 
should  apply  the  fiction  of  '' relation  back"  to  the  ap- 
pellee's decree  of  annulment  would  have  decided  to 
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apply  that  fiction  as  between  the  appellee  and  Richard 
or  a  third  party  over  whom  it  had  jurisdiction,  it 
would  seem  obvious  that  not  even  a  state  court  could 
have  applied  that  fiction  so  as  to  affect  the  rights  of 
a  third  party  over  whom  it  had  no  jurisdiction.  It 
would  necessarily  follow,  therefore,  that  the  court  be- 
low, exercising  the  limited  jurisdiction  conferred  by 
Section  205(g)  of  the  Act,  supra,  was  not  empowered 
to  apply  the  fiction  of  ''relation  back"  so  as  to  give 
appellee's  decree  of  annulment  an  effect  adverse  to 
the  rights  of  the  Secretary  of  Health,  Education,  and 
Welfare  or  of  the  Trustees  of  the  Federal  Old-Age 
and  Survivors  Insurance  Trust  Fund. 


III. 


THE  DECISION  OF  COURT  BELOW  DOES  PREJUDICE  TO  RIGHTS 
OF  DEFENDANT  AND  OF  POSSIBLE  INNOCENT  THIRD 
PARTIES. 

It  should  be  clear  that  the  fiction  of  "relation  back" 
of  a  decree  of  annulment  of  a  voidable  marriage  could 
not  in  any  case  be  applicable  in  the  present  situation 
because  of  Section  86  of  the  Civil  Code  of  California, 
which  provides: 

"A  judgment  of  nullity  of  marriage  rendered  is 
conclusive  only  as  against  the  parties  to  the  action 
and  those  claiming  under  them. ' ' 

Also,  it  should  be  clear  that  the  Social  Security  Ad- 
ministration was  neither  a  party  to  the  action  in 
which  appellee  secured  the  annulment  of  her  marriage 
nor  did  the  Social  Security  Administration  claim  any 
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right  derived  from  either  party  to  that  action.  In 
PHce  V.  Price,  24  C.A.2d  462,  75  P.2d  655  (1938), 
which  we  cited  below,  the  judgment  of  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  County 
of  Los  Angeles,  annulling  a  marriage  contracted  in 
Mexico  by  a  divorced  woman  with  a  person  other  than 
her  divorced  husband,  was  held  not  conclusive  as  to 
the  divorced  husband.  The  District  Court  of  Ap- 
peal accordingly  held  that,  regardless  of  the  va- 
lidity of  the  judgment  annulling  the  marriage,  the 
divorced  husband  was  not  obliged  to  continue  pay- 
ments to  his  divorced  wife  under  the  separation  agree- 
ment after  the  date  of  the  remarriage  in  Mexico.  The 
court  below,  in  its  memorandum  opinion,  stated  that 
in  the  Price  decision  the  court  had  examined  the  va- 
lidity of  the  decree  of  annulment  and  found  that  the 
judgment  was  granted  by  a  local  court  for  a  cause 
not  authorized  by  California  law,  and  that  the  Dis- 
trict Court  of  Appeal  therefore  held  that  the  third 
party,  her  husband  by  her  first  marriage,  was  not 
bound  by  the  decree.  In  the  instant  case,  the  court 
below  pointed  out  that  appellee's  second  marriage  was 
annulled  on  a  ground  which  is  proper  under  the  Cali- 
fornia laws. 

We  respectfully  direct  the  attention  of  this  Court 
to  the  statement  of  the  District  Court  of  Appeal  in  the 
Price  case : 

''Regardless  of  the  question  of  the  right  of  the 
superior  court  in  Los  Angeles  to  render  a  judg- 
ment of  nullity  of  the  marriage  contracted  in 
Mexico  insofar  as  it  concerns  plaintiff  and  Berg- 
stedt,  a  question  we  consider  unnecessary  to  de- 
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cide,  we  are  satisfied  that  the  decree  is  not  con- 
clusive as  to  defendant  in  the  present  litif^ation, 
is  not  bindino^  upon  him,  and  does  not  have  the 
effect  of  obli^atinjjf  liiin  to  carry  out  the  terms 
of  the  property  settlement  agreement."  (24  C.A. 
2d  at  467;  75  P.2d  at  658;  italics  ours.) 

It  is  obvious  that  the  District  Court  of  Appeal  spe- 
cifically refused  to  determine  whether  the  decree 
of  nullity  was  properly  granted  and  squarely  placed 
its  decision  upon  the  ground  that  such  decree  could 
not  be  binding  on  a  third  party,  the  plaintiff's  former 
husband.  The  decision  of  the  District  Court  of  Appeal 
in  the  Price  case  is  approved  by  the  California  Su- 
preme Court  in  Sefton  v.  Sefton,  supra,  where  the 
latter  court,  citing  the  Price  case,  pointed  out  that  a 
legislative  caveat  against  the  doctrine  of  '^  relation 
back"  of  a  decree  of  annulment  may  fairly  be  inferred 
from  Civil  Code  Section  86  (45  C.2d  at  876;  291  P.2d 
at  441). 

The  court  ])elow  also  sought  to  avoid  the  effect  of 
Section  86  of  the  California  Civil  Code  by  holding  that 
policy  considerations  are  in  favor  of  the  appellee  in 
that  she  had  acted  in  good  faith  and  no  one,  in- 
cluding the  defendant,  would  be  injured  by  rein- 
stating her  mother's  insurance  benefits.  As  stated 
above,  this  is  also  the  basis  upon  which  the  court 
below  held  that  the  rationale  of  the  Sefton  case  was 
not  applicable  in  the  present  situation. 

It  is  difftcult  to  understand  what  is  meant  by  the 
statement  of  the  court  below  that  ''it  is  clear  that 
defendant  has  not  been  jirejudiced."  138  F.  Sui3p.  at 
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944.  That  defendant,  appellant  herein,  is  charged  by 
Congress  with  the  duty  of  administering  the  pro- 
visions of  the  Act  and  has  the  duty  to  carry  out  the 
mandate  of  Congress  that  a  woman  who  is  awarded 
'^mother's  insurance  benefits"  shall  not  receive  such 
benefits  later  than  the  month  last  preceding  the  month 
in  which  she  remarries.  The  appellee  remarried  and 
by  the  very  terms  of  the  Congressional  enactment,  her 
entitlement  to  benefits  ceased.  The  appellant  is  obvi- 
ously and  necessarily  prejudiced  by  an  order  that  he 
reinstate  those  benefits  contrary  to  express  Congres- 
sional mandate.  The  mere  availability  of  funds  to 
make  the  payment  in  question  is  irrelevant.  The  fact 
that  appellee,  had  she  not  remarried,  would  have  con- 
tinued receiving  mother's  insurance  benefits  does  not 
justify  the  payment  to  her  of  benefits  when  she  has  in 
fact  remarried. 

Moreover,  those  portions  of  the  opinions  of  the 
court  below  which  are  based  upon  the  references  to 
the  availability  of  Social  Security  funds  for  further 
payments  to  appellee  had  she  not  remarried,  as  an 
argument  for  reinstatement  of  benefits  upon  the  an- 
nulment of  the  marriage,  should  by  parity  of  reason- 
ing apply  also  to  the  situation  where  the  remarriage 
is  terminated  by  divorce  or  death.  We  think  it  is  too 
obvious  to  require  discussion  that  the  Act  does  not 
provide  for  reinstatement  of  benefits  where  the  re- 
marriage of  a  widow  terminates  by  divorce  or  death. 

There  is  certainly  no  logic  in  the  argument  that 
the  appellee,  because  she  was  an  innocent  party, 
should  be  entitled  to  reinstatement  of  benefits.  As  be- 
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tween  two  innocent  parties,  certainly  no  preference 
can  be  given  to  that  party  who  has  been  active  in 
effecting  a  change  in  the  situation.  In  addition,  if 
benefits  are  to  he  reinstated  in  the  present  case,  it 
would  appear  that  the  innocence  or  fault  of  the  ap- 
pellee is  entirely  irrelevant.  There  is  as  much  justi- 
fication in  the  language  of  the  Act  for  reinstating 
mother's  insurance  benefits  where  the  remarriage  is 
induced  by  the  fraud  of  the  beneficiary  as  where  it  is 
induced  by  the  fraud  of  the  other  spouse.  In  either 
case,  the  appellant  had  no  part  in  the  fraudulent  ac- 
tion and  claims  no  rights  derived  from  either  party  to 
the  fraudulent  action. 

Moreover,  under  the  decision  of  the  court  below 
there  frequently  would  be  cases  in  which  innocent 
third  parties  other  than  the  appellant  herein  would 
be  seriously  prejudiced.  There  might  well  be  many 
cases  in  which  children  who  had  been  awarded  and 
were  receiving  ''child's  insurance  benefits"  under  Sec- 
tion 202(d)  of  the  Act  (42  U.S.C.A.  402(d))  would 
be  adversely  affected  by  the  reinstatement  of  the  re- 
married widow  to  mother's  insurance  benefits.  The 
total  monthly  benefits  payable  on  the  account  of  any 
one  wage  earner  cannot  exceed  80  per  cent  of  the 
wage  earner's  average  monthly  wage  or  liA  times  his 
primary  insurance  amount,  whichever  is  the  greater, 
and  in  no  case  may  the  total  exceed  $200.  Section 
203(a)  of  the  Act  (42  U.S.C.A.  403(a)).  In  many 
cases  a  wage  earner  is  survived  by  a  widow  and  sev- 
eral minor  children.  The  1956  amendments  of  the 
Act    (P.L.   880,  84th   Congress,  2d  Session,   Section 
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101(a);  70  Stat.  807),  also  authorize  benefits  in  the 
future  for  disabled  children  over  the  age  of  18.  When 
the  widow  remarries  and  her  benefits  are  thereby 
terminated,  the  benefits  awarded  to  the  children  may 
be  correspondingly  increased.  If,  upon  the  annulment 
of  a  voidable  marriage  of  the  widow  she  becomes  en- 
titled to  have  her  benefits  reinstated,  it  would  then 
necessarily  follow  that  the  increased  award  of  bene- 
fits to  the  children  would  have  to  be  reduced.  The 
situation  would  be  particularly  prejudicial  where  the 
children  were  not  all  in  the  care  of  the  widow  of  the 
wage  earner.  The  wage  earner  might  well  leave  sev- 
eral children,  one  or  more  of  whom  might  be  cared 
for  by  some  one  other  than  the  wage  earner's  widow. 
In  fact,  the  wage  earner  might  leave  children  by  a 
former  marriage  who  are  cared  for  by  his  former 
divorced  wife  who  is  herself  entitled  to  receive 
mother's  insurance  benefits  so  long  as  she  has  not 
remarried  and  has  a  child  of  the  wage  earner  in  her 
care  and  meets  the  other  conditions  of  entitlement 
prescribed  by  Section  202(g)  of  the  Act  (42  U.S.C.A. 
402(g)). 

While  in  the  present  case  no  reduction  of  benefits 
to  the  wage  earner's  child  would  be  necessitated  upon 
the  reinstatement  of  the  appellee  to  mother's  insur- 
ance benefits,  this  is  due  to  the  fortuitous  circumstance 
that  the  wage  earner  was  survived  by  only  one  child 
eligible  for  child's  insurance  benefits.  Had  he  been 
survived  by  the  appellee  and  three  children  entitled  to 
child's  insurance  benefits,  the  latter  would  have  been 
reduced  by  the  entitlement  of  the  appellee  and,  hav- 
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ing  been  increased  when  her  entitlement  terminated, 
would  again  have  to  be  reduced  under  the  decision  of 
the  court  below. 


IV. 

THE  DECISION  BELOW  MISAPPLIES  THE  PRINCIPLE  OF  LIB- 
ERAL CONSTRUCTION  OF  WELFARE  LEGISLATION. 

The  court  below,  in  both  its  memorandum  opinion 
and  its  supplemental  memorandum  opinion,  reasoned 
that  the  Act  is  entitled  to  a  liberal  construction  and 
that  the  refusal  to  reinstate  the  appellee  to  mother's 
insurance  benefits  would  be  contrary  to  the  liberal 
construction  which  has  in  other  cases  been  accorded 
the  Act.  The  court  reasoned  that  policy  considerations 
favored  such  a  construction.  138  F.  Supp.  at  943  and 
9M. 

We  submit  that  the  court  below  misapplied  the  rule 
of  liberal  construction.  The  same  argument  has  been 
urged  in  other  cases  by  applicants  or  beneficiaries  of 
the  Act  in  an  effort  to  secure  an  interpretation  con- 
trary to  its  express  terms.  Such  arguments,  however, 
have  not  been  successful.  For  example,  in  Ewing  v. 
Risher,  176  F.2d  641  (10th  Cir.  1949),  the  argument 
was  rejected  at  page  664  on  the  grounds  that  the  Con- 
gressional purpose  must  be  ascertained  from  the  clear 
language  of  the  Act  and  that  no  liberal  interpretation 
warrants  the  adoption  of  a  construction  inconsistent 
with  the  clear  wording  of  the  Act.  See  also  Moncrief 
V.  Hohhy,  133  F.Supp.  152  (D.Md.  1955),  wherein  it 
is  clearly  stated  that  courts  are  not  justified  in  chang- 
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ing  the  wording  of  the  law  to  meet  a  particular  situa- 
tion even  where  it  might  plausibly  be  thought  that  the 
legislative  body  might  have  changed  the  wording  had 
the  particular  situation  been  contemplated: 

"On  the  contrary,  where  the  language  of  the 
statute  is  plain  and  unambiguous  and  does  not 
result  in  absurd  or  obviously  unintended  results, 
courts  are  not  at  liberty  to  make  substitution  in 
language  to  meet  the  supposed  equity  of  a  par- 
ticular case."  (133  F.Supp.  at  158-159.) 

This  decision  was  later  a^rmed  sub  nom.  Moncrief  v. 
Folsom,  233  P.2d  471  (4th  Cir.  1956). 

The  court  below  ignored  this  principle  in  the  name 
of  liberal  construction  by  reading  into  the  Act  a 
proviso  that  in  the  event  of  the  subsequent  annulment 
of  the  widow's  remarriage,  entitlement  to  benefits 
which  had  terminated  upon  her  remarriage  should  be 
reinstated  even  though  the  parties  were  lawfully  hus- 
band and  wife  during  the  period  of  the  voidable  mar- 
riage. 

As  we  have  previously  stated,  this  is  a  case  of  first 
impression.  In  such  a  case,  the  interpretation  of  a  law 
by  the  agency  to  which  Congress  has  entrusted  its  ad- 
ministration is  entitled  to  weighty  consideration.  For 
example,  in  U.S.  et  al.  v.  LaLone  et  al.,  152  F.2d  43 
(1945),  involving  the  interpretation  of  other  sections 
of  the  Act,  this  Court  stated  at  page  45 : 

"The  (Social  Security)  board's  decisions  inter- 
preting the  Act  and  regulations  are  entitled  to 
weight;  the  board's  findings  of  fact,  if  supported 
by  substantial  evidence,  are  conclusive." 
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The  Supreme  Court  of  the  United  States  in  Ilormel 
V.  Helvenng,  312  U.S.  552  (1941)  said  in  footnote  5  at 
page  556 : 

''The  Board's  rulings  on  questions  of  law,  while 
not  as  conclusive  as  its  findings  of  fact,  are 
nevertheless  persuasive  *  *  *.  This  is  true  not 
only  of  the  Board  of  Tax  Appeals  but  of  other 
administrative  bodies  as  well." 

And  in  Jack  Adelman,  Inc.  v.  Sonners  &  Gordon,  Inc., 
112  F.Supp.  187,  (S.D.  N.Y.  1934),  that  court  stated 
at  page  189 : 

''This  administrative  interpretation  of  the  law 
is,  of  course,  not  conclusive,  but  it  is  entitled  to 
weighty  consideration." 

In  the  present  case  there  is  no  dispute  as  to  the  facts. 
The  findings  of  the  referee,  which  constitute  the 
findings  of  the  appellant's  predecessor  as  Secretary 
of  Health,  Education,  and  Welfare,  are  supported  by 
substantial  evidence  and  therefore  conclusive  imder 
Section  205(g)  of  the  Act  (42  U.S.C.A.  405  (g)). 
Even  where  there  is  no  dispute  as  to  the  evidentiaiy 
facts,  a  court  may  not  substitute  its  inferences  and 
conclusions  therefrom  for  those  of  the  administrative 
agency : 

United  States  et  al.  v.  LaLone  et  ah,  supra; 

Walker  v.  Altmeyer  et  ah,  137  F.2d  531  (2d 
Cir.  1943)  ; 

Livingstone  v.  FoJsom,  234  F.2d  75  (3d  Cir. 
1956)  ; 

Social  Security  Board  v.  Warren,  142  F.2d  974 
(8th  Cir.  1944). 
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We  submit  that  the  District  Court,  in  determining 
the  legal  effect  of  the  admitted  facts  in  this  case,  not 
only  failed  to  give  any  weight  to  the  administrative 
interpretation  of  the  statute,  but  in  the  name  of 
''liberal  construction"  ignored  clear  provisions  of  the 
Act  and  added  thereto  a  provision  which  has  no  sup- 
port in  Congressional  language  or  policy. 


CONCLUSION. 

For  all  of  the  foregoing  reasons,  we  submit  that  the 
District  Court  erred  in  holding  that  the  appellee  was 
entitled  to  reinstatement  of  mother's  insurance  bene- 
fits upon  the  annulment  of  her  remarriage  on  the 
ground  that  it  was  a  voidable  marriage.  The  judg- 
ment of  the  District  Court  should  therefore  be  re- 
versed by  this  Court. 

Respectfully, 

Lloyd  H.  Burke, 

United  States  Attorney, 

William  B.  Spohn, 

Assistant  United  States  Attorney, 

Attorneys  for  the  Appellant. 
Of  Counsel: 
Arthur  C.  Miller, 
Elizabeth  M.  Doyle, 

Attorneys,  Department  of  Health, 
Education,  and  Welfare. 
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No.  15,218 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Marion  B.  Folsom,  Secretary  of  the 
Department  of  Health,  Education, 
and  Welfare, 

Appellcmt, 

vs. 

Gretta  N.  Pearsall, 

Appellee. 


On  Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

BRIEF  FOR  THE  APPELLEE. 


JURISDICTIONAL  STATEMENT. 
This  appeal  arises  from  an  action  instituted  by 
the  appellee  as  plaintiff  in  the  District  Coui-t  for 
judicial  review  of  a  final  decision  of  the  appellant's 
predecessor  in  office  under  Section  205(g)  of  the 
Social  Security  Act  as  amended  (42  U.S.C.A.  405(s:)), 
hereinafter  designated  as  the  Act.  The  complaint  for 
review  is  set  foi-th  at  pages  4-8  of  the  transcript  of 
record,  hereinafter  designated  as  R. — ,  and  the  deci- 
sion of  the  appellant's  predecessor  is  set  foi-th  at 


pages  8-10  of  the  transcript  of  the  administrative  pro- 
ceedings, which  has  been  stipulated  as  an  exhibit 
herein  (R.  39-40)  and  is  hereinafter  designated  as 
Adm.  Tr. — .  Following  the  answer  to  the  complaint 
(R.  9-13),  motions  for  summary  judgment  were  filed 
by  the  respective  parties  (R.  13-17)  and  heard  by 
the  District  Court,  which  later  issued  a  memorandum 
opinion  ordering  judgment  for  the  plaintiff  (R.  17- 
26).  The  defendant  moved  for  reconsideration  (R.  27- 
30),  was  duly  heard,  and  the  District  Court  issued  a 
supplemental  memorandum  opinion  affirming  judg- 
ment for  the  plaintiff  (R.  30-33).  The  opinions  of 
the  District  Court  have  since  been  reported  at  138  F. 
Supp.  939  (1956).  Summary  judgment  was  accord- 
ingly entered,  denying  the  defendant's  motion,  grant- 
ing the  plaintiff's  motion,  reversing  the  decision  of 
the  defendant's  predecessor,  and  remanding  the  pro- 
ceedings to  the  Department  of  Health,  Education,  and 
Welfare,  pursuant  to  the  said  Section  205(g)  of  the 
Act  (R.  34-35).  A  notice  of  appeal  therefrom  was 
timely  filed  by  the  defendant  (R.  35).  Jurisdiction 
of  this  Court  to  hear  and  determine  the  appeal  is 
conferred  by  the  aforesaid  Section  205(g)  of  the  Act 
as  amended  and  28  U.S.C.A.  1291. 


QUESTION  PRESENTED. 

Whether  the  District  Court  erred  in  holding  that 
the  present  appellee,  whose  mother's  insurance  bene- 
fits as  the  unremarried  widow  of  a  deceased  wage 
earner  had  been  teraiinated  by  her  remarriage  in  ac- 


cordance  with  Section  202(^r)  of  tho  Act  (42  U.S.C.A. 
402(g)),  was  entitled  to  reinstatement  of  those  bene- 
fits upon  the  annulment  of  her  remarriage  on  the 
ground  that  such  was  a  voidable  marriage. 


PRINCIPAL  STATUTORY  PROVISIONS. 

Section  202(g)  of  the  Act,  supra,  provides  for 
mother's  insurance  benefits  in  pertinent  part  as 
follows : 

''The  widow  *  *  *  of  an  individual  who  died  a 
fully  or  currently  insured  individual  after  1939, 
if  such  widow  *  *  * 

(A)     has  not  remarried 
*  *  * 

(E)  at  the  time  of  filing  such  application  has 
in  her  care  a  child  of  such  individual  entitled  to  a 
child's  insurance  benefit  *  *  *  shall  be  entitled  to 
a  mother's  insurance  benefit  for  each  month,  be- 
ginning with  the  first  month  after  August  1950 
in  which  she  becomes  so  entitled  to  such  insurance 
benefits  and  ending  with  the  month  preceding  the 
first  month  in  which  any  of  the  following  occurs : 
no  child  of  such  deceased  individual  is  entitled 
to  a  child's  insurance  benefit,  such  widow  *  *  * 
becomes  entitled  to  an  old  age  insurance  benefit 
equal  to  or  exceeding  three-f  ourths  of  the  primary 
insurance  amount  of  such  deceased  individual,  she 
becomes  entitled  to  a  widow's  insurance  benefit, 
she  remarries,  or  she  dies.  *  *  *" 


ABSTRACT  OF  THE  CASE. 

The  facts  of  this  case,  (which  have  never  been  dis- 
puted), are  set  forth  in  full  on  pages  4  and  5  of  the 
Brief  for  the  Appellant  on  this  appeal. 


SUMMARY  OF  ARGUMENT. 

The  effect  of  a  decree  of  annulment  of  a  voidable 
marriage  on  the  rights  of  the  parties  thereto  and  upon 
the  rights  of  third  parties  has  caused  considerable  liti- 
gation in  the  Courts.  While  it  has  been  said  that  an 
annulment  decree  '^ relates  back"  so  as  to  determine 
that  no  valid  marriage  ever  existed,  the  question 
whether  or  not  the  doctrine  of  ''relation  back"  will 
be  literally  applied  seems  to  have  varied  from  case 
to  case,  depending  on  the  dictates  of  sound  policy  and 
justice.  Thus,  children  of  an  annulled  California  mar- 
riage are  deemed  legitimate,  and  community  property 
rights  of  the  parties  are  respected  in  equity  when  the 
marriage  was  entered  into  in  good  faith. 

However,  in  the  factual  situation  on  this  appeal, 
where  a  person  receiving  benefits  under  a  beneficent 
statute  such  as  the  Act  marries,  and  because  of  that 
marriage  has  those  benefits  terminated  under  the 
terms  of  the  statute  or  case  law,  and  later  that  mar- 
riage has  been  annulled  as  voidable,  the  fiction  of 
''relation  back"  has  been  consistently  applied  so  as 
to  reinstate  the  beneficiary  to  her  original  payments. 
Eureka  Block  Coal  Company  v.  Wells,  83  Ind.  App. 
181,  147  N.E.  811  (1925)  ;  Southern  Pacific  Co.  v.  In- 
dustrial C ommissioyier ,  et  al.,  51  Ariz.  1,  91  P.  2d  700 


(1939)  ;  Southern  By.  Co.  v.  Baskette,  175  Tonn.  253, 
133  S.W.  2d  498  (1939)  ;  First  National  Bank  v.  North 

Dakota  Workme)n's  Comp.  Btireau, N.I). ,  68 

N.W.  2d  661   (1955)  ;  Mays  v.  Folsom,  143  F.  8upp. 
784  (D.  Idaho,  1956). 

It  is  true  that  where  two  divorced  persons  enter 
into  a  property  settlement  agreement  which  provides 
that  support  money  to  the  wife  terminates  on  her  re- 
marriage, and  the  wife  does  remarry  later  having  her 
remarriage  annulled,  the  Courts  have  refused  to  force 
the  husband  to  resume  paying  alimony.  But  these 
cases  are  distinguishable  from  the  present  one  and 
the  others  just  cited.  No  liberal  construction  can  be 
used  in  interpreting  a  property  settlement  agreement, 
while  statutes  similar  to  the  Act  must  be  liberally  con- 
strued. Even  more  important  is  the  fact  that  in  the 
divorce  cases,  the  Courts  have  rested  their  decision 
on  the  grounds  that  the  first  husband  has  a  right  to 
rely  on  his  former  wife  holding  herself  out  as  re- 
married, and  that  he  should  then  in  safety  be  able 
to  recommit  his  assets  originally  chargeable  to  support. 
On  the  other  hand,  no  such  prejudice  appears  here,  for 
it  is  plain  that  no  one  was  led  into  any  shifting  of 
assets  by  appellee's  second  '^ marriage." 

Aside  from  the  case  law,  policy  considerations  favor 
appellee  here.  The  purpose  of  Section  202(g)  of  the 
Act  is  to  enable  a  widowed  mother  to  refrain  from 
seeking  gainful  employment  and  thus  to  remain  at 
home  with  her  child,  giving  the  child  the  advantages 
of  parental  guidance.  This  purpose  was  fulfilled  by 
appellant  when  he  granted  to  appellee  ''mother's  in- 


surance  benefits"  before  her  voidable  second  marriage. 
The  need  of  appellee  and  her  child  are  just  as  great 
now  as  before  her  second  marriage  ceremony,  for 
appellee  cannot  receive  support  money  from  her  sec- 
ond ^'husband"  under  the  California  law  of  annul- 
ment. The  objectives  of  the  Act  can  just  as  well  be 
fulfilled.  Appellant  should  not  penalize  appellee  for 
the  mere  act  of  entering  into  a  marriage  into  which 
she  was  fraudulently  induced. 


ARGUMENT. 

I. 

THE  DOCTRINE  OF  AN  ANNULMENT  "RELATING  BACK"  SO  AS 
TO  WIPE  OUT  A  MARRIAGE  FROM  ITS  BEGINNING,  WHILE 
NOT  WITHOUT  ITS  EXCEPTIONS,  HAS  BEEN  CONSISTENTLY 
APPLIED  TO  VOIDABLE  MARRIAGES  WHICH  WOULD  TER- 
MINATE BENEFITS  PAID  UNDER  BENEFICENT  STATUTES 
SIMILAR  TO  THE  ACT. 

The  question  of  the  effect  of  an  annulment  of  a 
marriage  on  the  rights  of  the  parties  thereto,  and  upon 
third  persons,  has  often  been  before  the  courts  of  this 
country  and  has  not  been  unattended  with  difficulty. 
Generally  speaking,  it  has  been  said  that  when  a  Cali- 
fornia Court  annuls  a  voidable  marriage,  contracted 
in  California,  that  the  decree  of  nullity  erases  the 
marriage  from  its  outset.  McDonald  v.  McDonald,  6  C. 
2d  457,  58  P.  2d  163  (1936). 

In  the  McDonald  case,  the  California  Supreme 
Court  compared  a  voidable  marriage,  subject  to  annul- 
ment, with  a  voidable  contract,  subject  to  rescission. 
Both  the  marriage  and  the  contract  are  valid  and 


binding  for  all  purposes  unless  suit  is  begun  or  notice 
of  rescission  is  given,  but  if  such  action  is  taken,  then 
the  parties  thereto  are  restored  to  their  original  status 
or  position.  Unlike  a  divorce,  which  dissolves  an  ad- 
mittedly valid  marriage  for  a  cause  arising  after  the 
marriage,  an  annulment  decree  relates  back  and  de- 
temiines  that  an  element  of  invalidity  existed  at  the 
time  of  the  marriage  ceremony  and,  therefore,  that 
no  valid  marriage  ever  existed.  McDonald  v.  McDorir- 
ald,  6  C.  2d  at  461,  58  P.  2d  at  165.  Giving  effect  to 
this  rule  it  is  the  law  in  California  that  permanent 
support  money  cannot  be  given  even  to  an  innocent 
wife  who  has  had  her  voidable  marriage  annulled. 
Millar  v.  Millar,  175  Cal.  797,  810,  167  P.  394,  399, 
(1917). 

The  doctrine  of  ''relation  back,"  embodied  in  the 
McDonald  decision,  is  not,  of  course,  without  its  ex- 
ceptions. It  has  been  stated  that  it  will  be  applied 
only  when  it  will  conform  to  the  sanctions  of  sound 
policy  and  justice  as  between  the  parties  thereto,  their 
property  rights  and  the  rights  of  their  offspring. 
Sefton  V.  Sefton,  45  C.  2d  872,  875,  291  P.  2d  439, 
441  (1955).  Thus,  children  bom  not  only  of  a  void- 
able marriage  but  also  of  void  marriages  are  deemed 
legitimate.  California  Civil  Code,  Sections  84  and  85. 
Property  acquired  by  parties  to  a  voidable  or  void 
marriage  is  often  treated  as  community  property  if 
the  marriage  was  entered  into  in  good  faith.  Sanqui- 
netti  V.  Sangmnetti,  9  Cal.  2d  95,  69  P.  2d  845  (1937). 
FurtheiTQore,  it  is  now  the  rule  that  where  the  parties 
to  a  divorce  enter  into  a  separation  agreement  provid- 
ing for  alimony  for  the  wife  mitil  she  remarries,  and 
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the  wife  does  remarry,  later  having  her  remarriage 
annulled  as  being  voidable,  that  the  obligation  of  the 
first  husband  to  pay  alimony  is  not  revived.  Sefton  v. 
Sefton,  supra,  Gaines  v.  Jacohsen,  308  N.Y.  218,  124 
N.E.  2d290  (1954). 

None  of  the  two  aforementioned  lines  of  case,  how- 
ever, whether  applying  the  doctrine  of  an  annulment 
"relating  back,"  or  falling  within  the  exception  to 
that  rule  have  dealt  with  the  problem  of  the  present 
case,  which  involves  the  effect  of  an  annulment  on 
the  term  "remarries"  appearing  in  a  statute  similar 
to  the  Act.  The  appellant,  citing  the  exception  cases, 
contends  that  the  fiction  of  "relation  back"  does  not 
apply,  and  that  when  the  Act  provides  that  benefits 
terminate  upon  a  marriage  or  remarriage,  then  those 
benefits  terminate  once  and  for  all,  even  if  the  void- 
able marriage  or  remarriage  is  annulled. 

This  contention,  though,  is  conspicuously  unsup- 
ported by  any  direct  case  authority.  Indeed,  when  the 
precise  question  presented  on  this  appeal  has  arisen 
before  for  decision  the  courts  have  consistently  re- 
jected the  position  of  appellant,  have  applied  the  doc- 
trine of  an  annulment  "relating  back,"  and  have  rein- 
stated persons  in  appellee's  position  to  the  benefits 
they  were  receiving  before  the  marriage  in  question. 
Eureka  Block  Coal  Company  v.  Wells,  83  Ind. 

App.  181,  147  N.E.  811  (1925). 
Southern   Pacific   Co.    v.   Industrial   Commis- 
sioner, et  al.,  51  Ariz.  1,  91  P.  2d  700  (1939). 
Southern  By.  Co.  v.  Baskette,  175  Tenn.  253, 133 
S.W.  2d  498  (1939). 
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First  National  Bank  v.  North  Dakota  Work- 
men's Comp.  Bureau, N.D. ,  68  N.W. 

2d  661  (1955). 

Mays  V.  Folsom,  143  F.  Supp.  784  (I).  Idaho 
1956). 

The  first  four  decisions,  just  cited,  are  Workmen's 
Compensation  cases.  The  last  involves  a  lov^^er  Federal 
Court's  interpretation  of  the  Act  itself. 

In  the  Eureka  Block  Coal  Co.  case,  the  plaintiff  had 
been  awarded  Workmen's  Compensation  benefits  as 
the  widow  of  an  employee  who  had  been  accidentally 
killed.  The  widow  then  remarried,  her  benefits  termi- 
nated, and  subsequently  she  procured  an  annulment 
on  the  grounds  that  her  remarriage  was  voidable  for 
fraud.  The  Indiana  Workmen's  Compensation  Statute 
involved  read  as  follows:  ''.  .  .  the  dependency  of  a 
v^idow  .  .  .  shall  terminate  wdth  .  .  .  her  marriage  sub- 
sequent to  the  death  of  the  employee  ..."  In  rejecting 
precisely  the  same  points  which  appellant  contends 
for  here,  and  reinstating  the  widow  to  her  benefits 
the  Indiana  Court  stated : 

''Giving  the  provision  referred  to  a  broad  and 
liberal  construction,  as  we  must,  a  marriage  within 
the  meaning  of  the  statute  is  not  a  void  or  void- 
ahle  marriage  which  may  at  once  be  annulled,  but 
a  valid  and  subsisting  marriage."  (147  N.E.  at 
812.)    (Italics  ours.) 

It  is  plain  that  the  Indiana  statute  in  the  Eureka 
Block  case  and  the  section  of  the  Act  to  be  construed 
on  this  appeal  are  substantially  alike.  Certainly,  the 
same  liberal  construction  which  the  Indiana   Coiu-t 
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applied  is   applicable   to   the    Social   Security  laws. 
United  States  v.  Silk,  331  U.S.  704  (1947). 

Citing  the  case  of  Sanders  v.  Altmeyer,  58  F.  Supp. 
67  (W.D.  Tenn.  1944),  appellant,  at  page  19  of  his 
opening  brief,  seeks  to  distinguish  the  Eureka  Block 
decision  on  the  grounds  that  while  dependency  is  the 
primary  consideration  under  Workmen's  Compensa- 
tion laws,  status  or  relationship  is  controlling  under 
the  Act,  and  that,  therefore,  Workmen's  Compensa- 
tion cases  have  been  rejected  as  guides  for  interpreta- 
tion of  the  Act.  This  distinction  seems  spurious  at 
best,  but  suffice  it  to  say  that  later  Federal  decisions 
enunciating  the  purpose  of  the  Act  have  stressed  the 
element  of  relieving  hardship  on  dependents  as  that 
for  which  the  Act  was  designed.  Ray  v.  Social  Sectirity 
Board,  73  F.  Supp.  58  (S.D.  Alabama,  1947)  ;  Stuart 
V.  HoUy,  128  F.  Supp.  609  (S.D.  New  York,  1955). 
The  Sanders  case,  cited  by  appellant,  does  not  hold 
that  Workmen's  Compensation  cases  never  will  be 
used  to  help  construe  the  Act,  and  certainly  this  should 
not  be  so  where  the  facts  are  so  similar,  and  the  pur- 
poses of  the  two  sets  of  statutes  so  much  alike. 

The  facts  and  conclusions  reached  in  the  cases  of 
Southern  Pacific  Co.  v.  Industrial  Commissioner, 
supra,  and  Southern  By,  Co.  v.  Baskette,  supra,  are 
practically  identical  with  the  Eureka  Block  Coal  Com- 
pany case,  although,  in  the  former,  the  plaintiff  lost 
her  suit  because  the  Arizona  Court  considered  her 
annulment  invalid.  In  both  decisions  the  courts  held 
that  a  voidable  remarriage,  which  has  been  annulled 
from  the  beginning,  was  not  such  a  remarriage  that 
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it  would  terminate  benefits  paid  under  Workmen's 
Compensation  laws.  The  Eureka  Block  Coal  Company 
case  was  cited  with  approval  in  both  opinions.  Except 
for  reiterating  that  Workmen's  Compensation  laws 
stress  dependency  while  relationship  is  the  primary 
concern  under  the  Act,  appellant  makes  no  attempt 
to  distinguish  these  cases  from  his  own. 

The  holding  in  First  National  Bank  v.  North  Dakota 
Workmen's  Compensation  Bureau,  supra,  is  particu- 
larly important  as  North  Dakota  and  California  have 
the  same  annulment  statutes.  (68  N.W.  2d  at  664.) 
Factually,  the  situation  in  that  case  involved  a  de- 
ceased workman's  daughter  whose  Workmen's  Com- 
pensation benefits  had  been  terminated  by  her  mar- 
riage. She  then  had  her  voidable  marriage  annulled 
and  sued  for  her  back  benefits.  The  Court,  therefore, 
not  only  had  before  it  the  precise  question  of  law  pre- 
sented on  this  appeal,  but  also  had  to  consider  statutes 
identical  to  the  California  laws  involved  here.  In 
awarding  the  plaintiff  complete  reinstatement  of  her 
benefits  from  the  time  of  her  marriage  ceremony,  the 
North  Dakota  Supreme  Court,  after  quoting  exten- 
sively from  McDonald  v.  McDonald,  supra,  stated  as 
follows : 

"Some  exceptions  have  been  made  to  the  rule  that 
as  to  a  voidable  marriage  a  decree  of  annuhnent 
makes  the  marriage  void  from  its  ince]ition.  Both 
the  rule  and  the  exceptions  are  al^ly  discussed  in 
Callow  V.  Thomas,  332  Mass.  550,  78  N.E.  2d  637, 
2  ALR  2d  632,  (1948).  In  most  instances  these 
exceptions  are  concessions  to  equitable  principles 
tvhich  have  no  application  to  this  case.  We  follow 
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the  rule  and  hold  that  the  decree  of  annulment 
made  the  marriage  void  ab  initio.  Edith  Mae 
Charon  is  entitled  to  receive  payment  from  the 
Workmen's  Compensation  Bureau  as  though  no 
marriage  ceremony  ever  took  place."  (68  N.W. 
2d  at  665.)    (Italics  ours.) 

Appellant's  attempt  to  avoid  the  effect  of  this  de- 
cision is  somewhat  puzzling.  At  pages  19  and  20  of 
his  brief  he  states  that  the  case  is  inapplicable  because 
the  North  Dakota  statute  specifically  recognizes  the 
reinstatement  of  widow's  benefits  if  her  remarriage  is 
annulled,  if  the  action  for  annulment  is  filed  within 
six  months  of  the  remarriage.  Whatever  the  North 
Dakota  statutory  Workmen's  Compensation  law  may 
be  it  most  certainly  was  not  the  grounds  for  the  hold- 
ing in  this  case.  Such  a  statute  is  never  mentioned 
in  the  opinion  of  the  court,  and  the  decision  is  based 
entirely  on  the  McDonald  case  doctrine  of  an  annul- 
ment relating  back  so  as  to  wipe  out  a  marriage.  The 
court  held  that  the  daughter  was  entitled  to  reinstate- 
ment of  her  benefits  from  the  time  of  her  marriage 
ceremony,  thus  even  going  much  further  than  what 
plaintiff  asks  here,  which  is  reinstatement  from  the 
date  of  her  annulment. 

Mays  V.  Folsom,  supra,  is  the  last  case  cited  above 
dealing  with  facts  similar  to  those  on  this  appeal,  and 
it  is  directly  in  point  here.  Section  202(d)  of  the  Act 
(42  U.S.C.A.  402(d))  provides  for  '^ child's  insurance 
benefits,"  and,  like  Section  202(g)  of  the  Act  (42 
U.S.C.A.  402(g)),  which  is  to  be  construed  here,  pro- 
vides that  such  insurance  benefits  shall  end  upon  the 
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marriage  of  the  person  receiving  them.  In  the  Maya 
case  the  child  involved  was  receiving  benefits  under 
Section  202(d)  when  she  married  and  payments  to  her 
were  terminated.  She  then  had  her  marriage  annulled 
on  the  grounds  that  as  a  minor  the  consent  of  her 
parents  was  not  obtained  and,  therefore,  the  marriage 
was  voidable.  Upon  appellee's  refusal,  as  here,  to  re- 
sume payments  the  Federal  District  Court  in  Idaho 
reinstated  the  child's  benefits  as  of  the  time  of  the 
annulment  decree. 

If  the  Mays  case  had  been  an  appellate  court  de- 
cision, it  might  well  have  been  conclusive  here.  It  is 
not,  however,  and  admittedly,  the  opinion  is  based  on 
the  lower  court  decision  in  Pear  sail  v.  Folsom,  138  F. 
Supp.  939  (N.D.  California,  1956),  which  is  before 
this  court  on  this  appeal.  It  is  significant,  however, 
that  another  Federal  Judge  has  also  rejected  the  same 
arguments  advanced  by  appellant  in  his  brief  here, 
and  followed  the  decision  of  the  lower  coui*t  in  this 
case  as  ''very  well  reavsoned."    (143  F.  Supp.  at  786.) 

Appellant  strongly  contends  that  in  construing  a 
Federal  statute,  a  Federal  Court  is  not  bound  by  State 
Court  interpretations,  such  as  those  cited  by  appellee. 
This  is,  of  course,  true,  but  when  the  only  decisions, 
state  or  Federal,  cited  by  either  party,  which  interpret 
statutes  similar  to  the  one  in  question  here,  all  favor 
appellee,  that  fact  at  least  should  be  highly  persuasive. 
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II. 

THE  COURT  BELOW  WAS  CORRECT  IN  DISTINGUISHING  THE 
DECISION  OF  HAHN  v.  GRAY  AND  REJECTING  CASES  CON- 
STRUING DIVORCE  PROPERTY  SETTLEMENTS. 

The  two  decisions  cited  by  appellant  most  nearly 
analogous  to  the  factual  situation  presented  here  are 
the  cases  of  Halm  v.  Gray,  203  F.  2d  625  (C.A.D.C. 
1953)  and  S  eft  on  v.  Sefton,  supra. 

In  the  Hahn  case  the  plaintiff  therein  had  been  re- 
ceiving a  pension  as  the  unremarried  widow  of  a 
veteran.  When  she  remarried  the  pension  was  discon- 
tinued i)ursuant  to  regulations  of  the  Veterans'  Ad- 
ministration. A  New  York  court  annulled  the  second 
marriage  on  the  ground  that  it  was  voidable  for  fraud, 
and  she  then  applied  for  restoration  of  the  pension. 
The  Administrator  of  Veterans'  Affairs  denied  the 
application  and  was  affirmed  by  the  Court  of  Appeals 
for  the  District  of  Columbia. 

The  factual  situation  of  the  Hahn  case  is  somewhat 
similar  to  the  present  one,  but  the  opinion  of  the  Court 
therein  clearly  shows  that  the  law  of  that  case  is 
clearly  inapplicable  to  this  one.  The  Hahn  decision  is 
based  entirely  on  a  jurisdictional  ground,  and  the  lan- 
guage dealing  with  the  annulment  problem  is  patently 
dicta.  However,  even  assuming  that  such  language 
represents  a  decision  by  the  Court,  the  wording  of 
the  dicta  differentiates  itself  from  the  facts  herein 
and  actually  lends  itself  more  to  the  support  of  ap- 
pellee. The  Court  expressly  states  that  the  annulment 
in  the  Hahn  case  was  not  an  annulment  ab  initio,  (as 
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were  the  annulments  in  this  case  (Adm.  Tr.  30-31), 
the  case  of  Mayfi  v.  Folsom,,  supra,  and  the  Workmen's 
Compensation  decisions  heretofore  cited  as  authority 
for  appellee).   Tlie  Court  observed: 

"Under  the  New  York  Law,  some  marriai^ps,  such 
as  those  involving  incest  or  bigamy  are  void  ab 
initio,  but  others,  including  marriages  induced  by 
fraud,  are  merely  voidable,  and  are  valid  for  all 
purposes  until  judicially  declared  void.  (Cita- 
tions.) 

So  in  this  case.  The  decree  annulling  Mrs. 
Hahn's  second  marriage,  by  its  very  terms,  merely 
dissolved  the  marriage,  ''heretofore  existinrj"  be- 
tween the  parties;  it  did  not  purport  to  render 
the  marriage  void  fy^om,  its  very  inception.  More- 
over, that  decree  did  not  become  effective  until 
three  months  after  it  was  handed  down.  The  only 
possible  conclusion  is  that  Mrs.  Hahn  was  legally 
remarried  for  some  period  of  time;  namely,  from 
the  date  of  the  ceremony  until  three  months  after 
the  entry  of  the  annulment  decree.  Under  the  cir- 
cumstances, appellant  was  no  longer  the  unremar- 
ried widow  of  a  veteran  and  was  properly  denied 
restoration  to  the  pension  rolls."  (203  F.  2d  at 
626.)    (Italics  ours.) 

It  would  seem  clear  that  what  the  Court  meant  by 
the  above  language  is  that  a  void  marriage  is  no  mar- 
riage at  all;  that  a  voidable  marriage  is  valid  for  all 
purposes  ''until  judicially  declared  void";  that  since 
the  decree  of  annulment  only  purported  to  annul  the 
voidable  marriage  as  of  three  months  after  the  date 
of  the  annulment  decree,  then  there  must  still  be  a 
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period  of  time  of  the  voidable  marriage  that  had  not 
been  annulled  and  therefore  was  still  valid  for  all  pur- 
poses.  This,  plaintiff  does  not  dispute. 

It  is  true  that  a  New  York  annulment  of  a  voidable 
marriage  such  as  that  involved  in  the  Hahn  decision, 
is  normally  said  to  be  ab  initio.  In  Be  Moncrief's  Will, 
235  N.Y.  390,  139  N.E.  550  (1923).  However,  it  is  ap- 
parent that  Mrs.  Hahn's  decree  must  not  have  been 
such  an  annulment,  or  else  the  elaborate  explanation 
in  the  Hahn  opinion  that  the  decree  did  not  become 
effective  until  three  months  after  it  was  handed  down 
would  be  completely  inapplicable.  As  it  stands,  ap- 
pellee contends  that  the  Hahn  dicta  supports  her  posi- 
tion. 

The  second  decision  cited  by  appellant  most  nearly 
analogous  to  the  present  facts  is  the  case  of  Sefton  v. 
Sefton,  supra.  In  that  case  the  California  Supreme 
Court  held  that  the  annulment  of  a  divorced  wife's 
voidable  remarriage  would  not  reinstate  the  wife  to 
support  money  she  had  formerly  received  under  a 
property  settlement  agreement  with  her  first  husband. 
The  voidable  remarriage,  even  when  declared  null  and 
void,  was  held  a  remarriage  within  the  meaning  of  the 
property  settlement  agreement  which  provided  that 
the  wife's  alimony  should  continue  ''until  her  death 
or  remarriage." 

There  are  two  major  distinguishing  features  of  the 
Sefton  decision  from  the  present  case,  and  both  of 
these  were  rightly  recognized  by  the  Court  below  in 
its  memorandum  opinion.  (R.  31  and  138  F.  Supp. 
at  944.) 
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The  first  difference  between  the  two  cases  is  that 
the  Sefton  case  involved  the  construction  of  the  word 
''remarries"  as  used  in  a  property  settlement  acjree- 
ment,  while  this  action  turns  on  the  meanint^  of  the 
same  word  as  set  forth  in  a  beneficent  statute.  The 
Sefton  property  settlement  could  not  be  the  subject  of 
any  liberal  construction.  Section  202(g)  of  the  Act 
which  is  involved  here,  however,  must  be  liberally  con- 
strued to  effect  its  purpose.  United  States  v.  Silk, 
supra.  That  purpose  is  to  relieve  a  widowed  mother 
of  a  child  from  financial  stress  so  that,  if  necessary, 
she  might  forego  gainful  employment  in  order  that  she 
might  devote  sufficient  time  to  the  welfare  of  the  child. 
Netvsom  v.  Social  Security  Board,  70  F.  Supp.  962 
(E.  D.  Michigan,  1947).  That  was  the  need  of  appellee 
equally  both  before  and  after  her  second  marriage, 
but  despite  the  liberal  construction  applied  to  the  Act, 
appellant  seeks  to  penalize  appellee  for  an  innocent 
mistake.   He  should  not  be  allowed  to  do  so. 

The  second  distinguishing  feature  of  the  Sefton 
case  from  the  one  here  is  by  far  tlie  more  important. 
It  is  based  on  the  entire  reasoning  of  the  California 
Supreme  Court  in  the  Sefton  opinion.  The  Court 
stated  that  Mrs.  Sefton  ]\y  the  celebration  of  a  mar- 
riage held  herself  out  as  having  been  remarried  and 
that  "the  defendant  was  entitled  to  rely  upon  her  ap- 
parent material  status  after  the  ceremony  .  .  .  He 
was  then  entitled  to  recommit  his  assets  previously 
chargeable  to  alimony  to  other  purposes."  (45  C.  2d 
at  876-877,  291  P.  2d  at  441-442.)  After  recognizing 
the  fact  that  whether  or  not  the  doctrine  of  "relation 
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back"  of  an  annulment  is  strictly  applied  usually  de- 
pends on  policy  considerations,  the  Court  concluded 
that  the  resultant  prejudice  to  Mr.  Sefton,  the  first 
husband,  was  substantial  enough  so  that  the  doctrine 
should  not  be  applied. 

In  this  case,  however,  no  person  could  possibly  be 
prejudiced  or  misled  into  recommitting  any  assets. 
Appellee's  first  husband,  who  in  this  case  is  analogous 
to  Mr.  Sefton,  is  dead,  and  appellee's  Social  Security 
benefits  were  instituted  not  because  of  any  divorce,  but 
because  of  that  death.  The  payments  which  appellee's 
first  husband  paid  into  the  Federal  Old  Age  and  Sur- 
vivor's Insurance  Trust  Fund  were  completed  upon 
his  death  and  in  no  way  can  be  increased,  even  as  to 
his  estate. 

It  can  also  certainly  be  said  that  no  person  con- 
nected with  appellant  was  prejudiced  by  appellee's 
"remarriage"  in  the  manner  envisioned  by  the  Cali- 
fornia Supreme  Court  in  the  Sefton  case.  Surely, 
neither  appellant,  nor  any  other  employee  of  the  De- 
partment of  Health,  Education,  and  Welfare,  nor  even 
the  Trustees  of  the  Federal  Old  Age  and  Survivor's 
Insurance  Trust  Fund  themselves  were  deceived  into 
recommitting  any  of  their  assets  by  appellee's  second 
marriage  ceremony.  To  so  maintain  would  be  ludi- 
crous. Appellant  stood  ready  under  the  Act  to  pay  ap- 
pellee the  benefits  she  was  entitled  to  as  the  mother  of 
her  first  husband's  child.  Whatever  funds  were  avail- 
able for  dispersal  before  appellee's  attempted  ''remar- 
riage" are  still  available.  Appellant  should  not  be  per- 
mitted to  terminate  appellee's  payments  because  of  an  , 
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innocent  act  made  by  appellee  through  the  fraudulent 
inducement  of  another. 


III. 


THE  TERM  "REMARRIES"  IN  SECTION  202(g)  OF  THE  ACT  IS 
NOT  A  TERMINATION  EVENT  IF  THE  REMARRIAGE  IS  AN- 
NULED  BY  PROPER  PROCEEDINGS  INSTITUTED  IN  A  STATE 
COURT. 

One  of  the  main  arguments  raised  by  appellant  in 
his  opening  brief  is  that  the  term  '^remarries,"  ap- 
pearing in  Section  202(g)  as  denoting  a  happening 
upon  Avhich  benefits  paid  under  the  Act  cease,  appears 
only  in  a  section  providing  for  the  ending  of  ''mother's 
insurance  benefits."  Appellant  then  contrasts  Section 
202(g)  with  other  sections  of  the  Act  providing  only 
for  temporary  deductions  upon  the  occurrence  of  cer- 
tain events.  If  Congress  had  intended  an  annulment 
of  a  remarriage  to  reinstate  Social  Security  payments, 
reasons  appellant,  it  would  have  been  a  simple  matter 
to  do  so. 

To  meet  this  contention  it  is  necessary  to  analyze 
the  other  events  besides  remarriage  listed  in  Section 
202(g)  of  the  Act  which  are  declared  to  terminate 
"mother's  insurance  benefits."  If  the  mother  reaches 
the  age  of  65,  or  dies,  or  her  child  reaches  18,  or  dies, 
the  mother's  payments  are  ended.  Each  of  these  hap- 
penings involves  either  the  attainment  of  a  certain  age 
or  the  death  of  an  individual,  and  it  is  obvious  that, 
once  they  have  occurred,  that  event  cannot  be  undone 
by  any  power.   It  was  logical,  therefore,  for  Congress 
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to  place  them  in  a  section  terminating  benefits  abso- 
lutely. 

On  the  other  hand  ''marriage"  is  defined  by  Section 
55  of  the  California  Civil  Code  as  follows: 

''Marriage  is  a  personal  relation  arising  out  of  a 
civil  contract,  to  which  the  consent  of  the  parties 
capable  of  making  that  contract  is  necessary  ..." 
(Italics  ours.) 

The  California  statutory  definition  of  marriage 
as  a  civil  contract  is  the  rule  generally  in  other  states. 
55  C.  J.  S.  Marriage,  Section  lb.  The  chief  difference 
between  the  marriage  contract  and  ordinary  contracts 
is  that  the  marriage  contract  cannot  be  revoked  or 
dissolved  by  the  parties,  but  only  by  the  sovereign 
power  of  the  state.  55  C.  J.  S.  ibid.  The  important 
fact  here,  therefore,  is  that  a  marriage  or  remarriage, 
can  be  undone  or  annulled,  and  in  that  way  differs  from 
the  other  terminating  events  of  death  and  attainment 
of  a  certain  age  group  listed  in  Section  202(g).  It 
was  logical,  however,  for  Congress  to  place  a  remar- 
riage in  the  same  section  of  the  Act  as  other  abso- 
lutely terminating  events,  for  the  vast  majority  of 
marriages  are  final  in  the  sense  that  only  a  minute 
fraction  are  ended  by  annulment. 

Ai^pellant's  contention  that  he  is  supported  by  the 
failure  of  Congress  to  specifically  declare  that  an  an- 
nulment of  a  remarriage  reinstates  benefits  paid  under 
the  Act  also  should  not  be  a  bar  to  such  action  here. 
Federal  and  state  statutes  are  constantly  being  inter- 
preted by  the  courts  in  order  to  ascertain  the  intent  of 
a  legislative  body,  or  what  policy  considerations  die- 
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tate,  in  the  myriad  of  situations  impossible  to  antici- 
pate when  a  general  rule  is  drafted.  It  could  just  as 
easily  be  said  that  if  Congress  had  wished  to  follow 
the  position  of  appellant  here,  it  would  have  expressly 
declared  that  an  annulment  of  a  voidable  marriage  did 
not  reinstate  Social  Security  payments.  It  seems  clear 
that  the  annulment  situation  was  not  contemplated  by 
Congress,  any  more  than  it  was  foreseen  by  the  legis- 
latures of  Indiana,  Arizona,  Tennessee  and  North 
Dakota,  where  the  Workmen's  Compensation  cases 
cited  above  as  authority  by  appellee  arose.  Yet  a  lib- 
eral construction  of  those  state  Workmen's  Compen- 
sation Statutes  guided  the  state  courts  to  the  con- 
clusion argued  for  by  appellee  here. 


IV. 

THE  ANNULMENT  OF  APPELLEE'S  REMARRIAGE  SHOULD  BE 
CONCLUSIVE  AS  TO  APPELLANT,  AND  DOES  NOT  MA- 
TERIALLY PREJUDICE  THE  RIGHT  OF  ANY  OTHER  THIRD 
PARTIES. 

Citing  Section  86  of  the  California  Civil  Code,  and 
the  California  cases  of  Price  v.  Price,  24  C.A.  2d  462, 
75  P.  2d  655,  (1938),  and  Sefton  v.  Sefton,  supra,  ap- 
pellant strongly  maintains  that  they  are  authority 
for  the  proposition  that  the  doctrine  of  '*  relation 
back"  never  will  be  applied  to  third  parties  such  as 
appellant  in  such  a  way  as  to  affect  any  of  their  rights. 
(See  appellant's  opening  brief,  pages  23-27).  The 
Price  case  dealt  with  the  effect  of  a  California  aimul- 
ment  of  a  wife's  remarriage  upon  a  property  settle- 
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ment  agreement  executed  between  the  wife  and  her 
first  husband,  which  provided  that  the  first  husband's 
obligations  to  support  his  wife  ended  with  her  re- 
marriage. With  the  exception  that  the  remarriage  in- 
volved in  the  Price  case  was  contracted  in  Mexico, 
there  is  no  substantial  difference  between  the  fact  of 
the  Price  and  Sefton  cases.  The  District  Court  of 
Appeal  held  in  the  Price  decision  that  the  remarriage 
of  the  wife  terminated  any  obligations  of  the  first 
husband  under  the  property  settlement  agreement.  The 
Court  was  undoubtedly  influenced  by  the  fact  that  the 
annulment  was  granted  on  grounds  not  authorized  by 
California  law,  but  it  also  based  its  holding  on  Section 
86  of  the  Civil  Code  which  reads  as  follows: 

"A  judgment  of  nullity  of  marriage  rendered  is 
conclusive  only  as  against  the  parties  to  the  ac- 
tion and  those  claiming  under  them." 

It  should  immediately  be  made  clear  that  neither 
the  Price  or  Sefton  cases,  nor  Section  86  of  the  Cali- 
fornia Civil  Code  are  authority  for  what  appellant 
says  they  are.  They  do  not  state  that  the  doctrine  of 
"relation  back"  of  an  annulment  never  will  be  ap- 
plied to  third  parties.  They  do  hold,  of  course,  that 
as  to  third  parties  a  decree  of  annulment  is  not  aUvays 
conclusive,  but  the  best  that  can  be  gleaned  from  them 
in  support  of  appellant's  position  is  that  the  courts 
will  be  wary  before  applying  the  doctrine  to  those  not 
parties  to  the  annulment  action.  This  is  acknowledged 
by  the  California  Supreme  Court  which  construed  both 
the  Price  case  and  Section  86  in  its  Sefton  opinion 
and  stated: 
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'' Therefore,  whatever  may  be  said  for  the  fiction 
of  'relation  back'  as  a  general  principle  in  an- 
nulment cases,  it  must  br  (Iccwed  to  apply  onhj 
where  it  j^^omotes  the  purposes  for  ivhich  it  vjas 
intended/'  (45  C.  2d  at  876,  291  P.  2d  at  441.) 
(Italics  ours.) 

Those  purposes,  as  enunciated  by  the  same  decision  are 
to  effect  a  result  which  conforms  to  the  sanctions  of 
sound  policy  and  justice,  and  appellee  submits  that 
hers  is  such  a  case.  Appellee  and  her  child  have  lost 
the  support  of  appellee's  first  husband  through  his 
death.  Appellee  also  cannot  receive  any  support  from 
her  second  '' husband,"  because  her  second  ''marriage" 
was  voidable  and  annulled.  Millar  v.  Millar,  supra. 
The  needs  of  appellee  and  her  child  are  just  as  great 
now  as  before  appellee's  second  marriage  ceremony, 
and  yet  appellant,  as  a  penalty  for  an  innocent  action, 
seeks  to  take  away  from  her  benefits  designed  for  the 
welfare  of  herself  and  her  child  in  just  such  a  situa- 
tion. Netvsom  v.  Social  Security  Board,  supra.  This 
is  clearly  inconsistent  even  with  the  reasoning  of  the 
Sefton  decision. 

It  also  is  interesting  to  note  that  the  contention  of 
appellant  that  he  cannot  be  bound  by  appellee's  annul- 
ment is  rejected  by  one  of  appellant's  own  authorities. 
In  Halm  v.  Gray,  supra,  the  Court  (203  F.  2d  at  626) 
expressly  disagrees  with  this  view.  If  that  part  of  the 
Hahn  opinion  dealing  with  the  annulment  problem 
represents  the  decision  of  the  Court,  and  is  not  dicta, 
as  is  contended  by  appellant,  then  there  is  substantial 
Federal  appellate  authority  against  him  on  that  point. 


24 


In  any  event,  the  Courts  have  consistently  ruled  that 
an  annulment  ah  initio  of  a  voidable  marriage  is  con- 
clusive as  to  a  third  party  in  appellant's  position  when 
construing  the  Act,  or  a  statute  similar  in  purpose. 
Eureka  Block  Coal  Company  v.  Wells,  supra;  South- 
ern Pacific  Co.  V.  Industrial  Commissioner,  supra; 
Southern  By.  Co.  v.  Baskette,  supra;  First  National 
Bank  v.  North  Dakota  Workmen's  Comp.  Bureau, 
supra;  Mays  v.  Folsom,  supra.  In  the  Eureka  Block 
case  the  reasoning  was  that  an  annulment  was  in  a 
sense  an  in  rem  judgment,  binding  on  all  persons 
whether  or  not  they  were  parties  to  it.  In  the  First 
National  Bank  case,  the  Court  frankly  stated  in  the 
quotation  set  forth  in  Section  I  of  this  brief  that  it 
applied  the  doctrine  of  "relation  back,"  on  policy 
groimds.  Whatever  the  reason,  the  cases  have  uni- 
formly supported  the  position  of  appellee. 

In  an  effort  to  obviate  the  effect  of  these  decisions, 
and  the  dicta  of  the  Hahn  case,  appellant  states  in  his 
opening  brief  at  pages  29-31  that  other  parties  besides 
himself  may  be  hurt  if  the  decision  of  the  Court  below 
is  affirmed.  He  points  out  that  the  Act  provides  a 
ceiling  on  the  amount  of  benefits  payable  on  account 
of  any  one  wage  earner.  He  then  envisions  the  fol- 
lowing situation  which  might  come  to  pass  if  appel- 
lee 's  contentions  here  are  allowed :  A  widowed  mother 
is  receiving  ''mother's  insurance  benefits"  imder  Sec- 
tion 202(g)  of  the  Act,  and  her  several  children  are 
receiving  ''child's  insurance  benefits"  under  Section 
202(d).  The  mother  remarries.  Her  benefits  are  ter- 
minated, and  the  benefits  of  her  children  under  Sec- 
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tion  202(d)  are  correspondingly  increased.  The 
mother  then  has  her  voidable  remarriage  annulled,  and 
because  the  mother  is  reinstated  to  her  benefits  and 
there  is  a  maximum  amount  i)ayable  on  account  of  one 
wage  earner,  the  benefits  to  the  children  are  thus  re- 
duced. Appellant  concludes,  therefore,  that  the  chil- 
dren as  innocent  third  parties  have  been  prejudiced. 

The  answer  to  this  argimient  is  that  after  the 
mother  is  reinstated  the  children's  benefits  are  re- 
duced only  down  to  the  amomit  they  were  receiving 
before  their  mother's  remarriage — an  amount  which 
Congress  deems  adequate  for  children  in  their  posi- 
tion at  the  time  their  mother  is  first  widowed,  and 
which  certainly  should  remain  adequate  when  all  the 
parties,  the  mother  and  her  children,  are  restored 
to  the  situation  as  it  was  before  the  mother's  remar- 
riage. 

It  must  be  noted  here  that  appellant's  solicitude  for 
the  rights  of  children  does  not  extend  to  the  situation 
where  a  minor,  whose  ''child's  insurance  benefits" 
under  Section  202(d)  of  the  Act  are  terminated  be- 
cause of  the  child's  marriage,  has  that  voidable  mar- 
riage annulled  on  the  groimds  of  his  or  her  minority. 
State  laws  uniformly  and  humanely  protect  children 
from  the  mistakes  of  a  too  j^outhful  marriage,  but 
appellant  would  not  have  this  protection  applied  by 
the  Federal  Grovernment.  He  would  cut  them  off  from 
Social  Security  benefits  completely.  Mays  v.  Folsom, 
supra.  The  decision  by  the  Court  on  this  appeal  may 
well  have  conclusive  bearing  on  such  a  situation  in 
addition  to  the  one  here. 
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V. 

POLICY  CONSIDERATIONS  AND  LIBERAL  CONSTRUCTION  OF 
THE  ACT  REQUIRE  THAT  PLAINTIFF'S  BENEFITS  BE  RE- 
INSTATED AND  THE  DECISIONS  OF  THE  COURT  BELOW  BE 
AFFIRMED. 

Any  discussion  of  the  effect  of  policy  considerations 
on  this  appeal  should  begin  with  the  statement  that 
this  is  a  case  of  first  impression  in  the  Federal  Appel- 
late Courts.  Appellant  concedes  this  at  pages  9  and 
32  of  his  opening  brief,  and  appellee  agrees  with  that 
statement.  The  decision  of  the  Court  here  will,  there- 
fore, not  only  determine  the  effect  of  a  widowed 
mother's  annulment  on  the  terminating  event  of  re- 
marriage under  Section  202(g)  of  the  Act.  As  said 
before,  it  may  well  be  a  conclusive  precedent  under 
Sections  202(d),  (e),  (f),  and  (h)  of  the  Act,  in- 
volving children,  widows,  widowers  and  parents,  re- 
spectively, to  say  nothing  of  other  Federal  statutes, 
such  as  the  Veteran's  Act  in  Hahn  v.  Gray,  supra. 
All  of  the  above  cited  sections  provide  for  benefits 
which  end  upon  the  marriage  of  the  beneficiaries. 

Appellant  contends  at  pages  31  and  32  of  his  brief 
that  the  Court  below  misapplied  the  principle  of 
liberal  construction  of  welfare  legislation,  and  in  so 
doing  disregarded  the  plain  and  unambiguous  word- 
ing of  the  Act,  namely  that  a  mother's  benefits  end 
on  her  remarriage.  This  same  plain  and  unambiguous 
statutory  language  has  confronted  the  Courts  before, 
and  as  has  already  been  stated,  they  have  consistently 
ruled  that  an  annulled  marriage  is  not  such  a  mar- 
riage as  to  terminate  benefits.  (See  the  Workmen's 
Compensation  cases  previously  cited  herein,  and  par- 
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ticularly  Eureka  Block  Coal  Co.  v.  Wells,  supra,  and 
May.s  V.  Folsom,  supra.)  Admittedly,  there  is  no  am- 
biguity in  the  statement  that  a  mother's  remarriage 
ends  her  Social  Security  payments.  The  very  question 
here,  though,  is  whether  appellee's  second  marriage 
was  such  a  marriage  within  the  meaning  and  intent  of 
the  Act.  In  this  regard  it  is  significant  to  note  the 
opinion  of  the  New  York  Court  of  Appeals  in  Gaines 
V.  Jacohsen,  supra,  a  case  cited  as  authority  by  ap- 
pellant with  the  facts  identical  to  those  of  S  eft  on  v. 
Sefton,  supra.  Despite  the  fact  that  they  were  con- 
struing the  unambiguous  word  '^ remarry,"  not  in  a 
statute,  but  in  a  property  settlement  agreement,  when 
no  liberal  construction  was  involved,  and  despite  the 
fact  that  New  York  law,  unlike  California,  allows  per- 
manent support  payments  to  be  awarded  a  wife  seek- 
ing an  annulment,  the  Court  conceded  that  ''resolution 
of  the  dispute  may  not  be  easy."  (124  N.E.  2d  at  293). 

What  appellant  seeks  here  is  to  declare  that  the 
mere  marriage  ceremony  in  and  of  itself,  even  wath 
an  insane,  impotent,  or  defrauding  spouse  is  enough 
to  end  Social  Security  payments,  no  matter  how  in- 
nocently the  marriage  is  entered  into.  Even  a  com- 
pletely coerced  marriage  ceremony  would  end  benefits, 
or  a  marriage  when  the  parties  were  too  young  by  law 
to  understand  their  marital  obligations.  It  is  sub- 
mitted that  apiDellant  's  position  does  far  more  violence 
to  the  spirit  and  plain  meaning  of  the  Act  than  any- 
thing for  which  appellee  contends. 

Throughout  this  brief,  many  of  the  other  policy 
considerations  applicable  to  the  problem  before  the 
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Court  on  this  appeal  have  been  discussed,  particularly 
in  those  sections  dealing  with  the  rebuttal  of  appel- 
lant's main  arguments.  It  would  serve  no  purpose 
to  extensively  review  these  considerations  here,  but  a 
brief  siunmary  of  them  may  be  in  order. 

The  purpose  of  "mother's  insurance  benefits"  pro- 
vided for  in  Section  202(g)  of  the  Act  (formerly 
Section  202(e)  )  is  to  enable  the  widow  of  a  deceased 
wage  earner,  who  is  also  the  mother  of  the  wage  earn- 
er's child,  to  remain  at  home  and  care  for  the  child, 
or  at  least  to  assume  parental  responsibility  for  the 
welfare  and  care  of  the  child  if  she  and  the  child 
do  not  live  in  the  same  house.  These  benefits  are 
designed  to  relieve  the  mother  of  financial  stress  so 
that  she  may  give  to  her  child  a  mother's  watchful  at- 
tention and  not  be  forced  to  seek  employment  away 
from  home.  N'ewsom  v.  Social  Security  Board,  supra, 
(70  F.  Supp.  at  964-965). 

The  above  situation  is  precisely  what  appellee  and 
her  child  found  themselves  in  from  October,  1952,  to 
June,  1954,  and  to  carry  out  the  purpose  of  the  Act 
appellant  awarded  appellee  "mother's  insurance  bene- 
fits" under  Section  202(g).  Two  years  after  they 
began,  these  benefits  were  terminated,  as  all  parties 
concerned  believed  that  appellee  through  her  second 
"marriage"  had  acquired  other  means  of  support  to 
enable  her  to  care  for  her  daughter.  The  intolerable 
nature  of  this  second  "marriage"  into  which  appellee 
had  entered  is  recognized  by  Section  82  of  the  Cali- 
fornia Civil  Code,  and,  accordingly,  appellee  sought 
and  received  an  annulment  of  it.    She  could  not  re- 
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ceive  permanent  support  money  from  her  second 
'* husband"  under  the  California  law  of  annulment. 
Millar  v.  Millar,  supra. 

Thus,  appellee  and  her  child  were  placed  in  the 
same  situation  they  had  formerly  been  in,  with  their 
need  just  as  great  as  when  appellant  had  awarded  her 
benefits  before  her  second  marriage  ceremony,  and  the 
purposes  of  the  Act  just  as  well  to  be  served  through 
aid  given  them. 

It  can  not  be  said  that  any  single  individual  was 
misled  to  his  or  her  financial  prejudice  by  appellee's 
second  ceremony  of  marriage  in  the  sense  that  funds 
were  recommitted  elsewhere  which  cannot  without 
sacrifice  be  withdrawn  to  pay  appellee.  Appellee's 
first  husband  is  dead,  and  should  she  be  reinstated  to 
her  ^'mother's  insurance  benefits"  the  burden  of  pay- 
ing these  benefits  would  fall  on  the  Federal  Old  Age 
and  Survivor's  Insurance  Trust  Fimds. 

Whatever  funds  were  available  to  appellant  before 
appellee's  remarriage  are  still  available  to  him.  Even 
if  many  other  beneficiaries  are  reinstated  as  a  result 
of  the  precedent  of  this  decision  appellant  will  be 
forced  to  pay  only  what  fimds  were  already  committed 
to  these  people  before  they  entered  into  a  marriage 
marred  by  some  element  of  invalidity.  It  cannot  be 
said  that  the  Federal  Old  Age  and  Survivor's  Insur- 
ance Trust  Fimd,  which  is  financed  by  taxes,  is  in  any 
way  comparable  to  a  divorced  private  individual  who 
might  be  severely  prejudiced  if  he  were  not  able  to 
rely  on  his  wife's  remarriage  to  finally  terminate  his 
support  obligations. 
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If  appellee 's  second  marriage  had  ended  in  a  di- 
vorce, or  in  death,  she  would  not  dispute  the  fact 
that  her  '^ mother's  insurance  benefits"  could  not  then 
be  revived.  She  would  then  have  had  the  right  to  seek 
support  from  her  second  husband  or  his  estate.  How- 
ever, appellee's  second  "marriage"  did  not  so  end,  and 
as  the  innocent  party  to  an  invalid  marriage  she  exer- 
cised her  right  to  have  it  annulled.  Because  of  such  a 
decree  the  right  to  support  does  not  exist. 

It  is  true,  that  if  the  lower  Court  is  affirmed  here, 
the  problem  will  arise  as  to  what  to  do  in  a  state  such 
as  New  York  where  alimony  is  allowed  in  an  annul- 
ment action.  While  that  question  is  not  directly  be- 
fore the  Court  in  this  case,  it  is  suggested  that  whether 
or  not  the  beneficiary  in  New  York  is  reinstated 
should  be  made  to  depend  on  whether  she  elects  to 
receive  support  from  her  second  husband. 

Appellee  submits  that  the  lower  Court  in  reach- 
ing its  decision  in  this  case,  (138  F.  Supp.  939),  was 
guided  not  only  by  the  law  as  it  has  consistently  been 
applied  in  such  a  situation,  but  by  soimd  considera- 
tions of  policy. 


CONCLUSION. 

For  all  of  the  foregoing  reasons  it  is  submitted 
that  the  District  Court  was  correct  in  holding  that  the 
appellee  was  entitled  to  reinstatement  of  mother's  in- 
surance benefits  upon  the  annulment  of  her  remar- 
riage on  the  ground  that  it  was  a  voidable  marriage. 
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Tho  judgment  of  the  District  Court  should,  there- 
fore, be  affirmed  by  this  Court. 

Dated,  San  Jose,  California, 
February  8, 1957. 

Respectfully, 

Chalmers  Smith, 

Attorney  for   Appellee. 
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No.  15,218 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Marion  B.  Folsom,  Secretary  of  the 
Department  of  Health,  Education, 
and  Welfare, 

Appellant, 


vs. 
Gretta  N.  Pearsall, 


Appellee. 


On  Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division, 


REPLY  BRIEF  FOR  THE  APPELLANT. 


INTRODUCTORY  STATEMENT. 
The  opening  brief  for  the  appellant  was  based  on 
four  principal  points  of  argument.  The  appellee's 
brief  does  not  respond  to  those  points  in  the  same 
order  nor  under  the  same  captions,  and  we  are  un- 
able to  identify  specifically  the  portions  of  the  ap- 
pellee's brief  wherein  it  may  even  undertake  to  re- 
spond to  certain  of  the  appellant's  points.  Moreover, 
the  appellee's  brief  does  not  present  any  points  which 
have  not  already  been  discussed  in  the  appellant's 
opening  brief.  This  reply  will  accordingly  be  limited 


to  showing  the  appellee's  failure  to  meet  the  appel- 
lant's points  and  to  correcting  certain  misstatements 
and  fallacious  reasoning  in  the  appellee's  brief. 


ARGUMENT. 

I. 

THE  APPELLEE' S  BRIEF  DOES  NOT  MEET  THE  APPELLANT'S 
POINT  THAT  THE  TERM  "REMARRIAGE"  IN  SECTION 
202(g)  OF  THE  SOCIAL  SECURITY  ACT  IS  A  FEDERAL 
TERM  AND  MUST  BE  INTERPRETED  IN  THE  CONTEXT  OF 
THAT  ACT. 

A.  The  appellee's  brief  fails  to  recognize  that  remarriage  is  a 
termmation  event  and  not  a  deduction  event. 

The  appellee's  brief  scarcely  attemj)ts  a  response 
to  this  point,  although  indicating  (on  page  19)  that 
the  appellee  understands  that  the  appellant  is  argu- 
ing that  the  term  ''remarries"  appears  only  in  Sec- 
tion 202(g)  of  the  Act  (42  U.S.C.A.  402(g)).  How- 
ever, the  appellant's  argmnent  is  rather  that  the  very 
section  of  the  Act  which  creates  the  benefits  provides 
for  their  termination,  by  providing  that  such  bene- 
fits end  upon  the  occurrence  of  the  events  listed 
therein,  including  ''she  remarries.''  Similarly  the  sec- 
tions of  the  Act  creating  entitlement  to  benefits  for 
a  widow  (Sec.  202(e)(1));  a  widower  (Sec.  202(f) 
(1));  a  child  (Sec.  202(d)(1));  and  a  parent  (Sec. 
202(k)(l))  (42  U.S.C.A.  402(e)(1),  (f)(1),  (d)(1) 
and  (k)(l))  respectively  provide  that  benefits  end 
when  the  beneficiary  marries  or  remarries.  1 

In  each  instance,  the  very  section  of  the  Act  which 
creates  the  individual's  entitlement  to  benefits  pro- 
vides the  specific  events  on  the  happening  of  which 
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the  benefits  end.  Under  the  appellee's  contention,  the 
''endinc^"  of  benefits  upon  *^ remarriage"  would  be  in 
legal  effect,  merely  a  suspension  of  benefits,  subject  to 
lifting  of  the  suspension  upon  procurement  of  an  an- 
nulment of  the  remarriage.  Yet  Congress  expressly 
provided  for  the  "ending"  of  the  benefits  upon  ** re- 
marriage" of  the  beneficiary,  while  it  provided  in  a 
different  section  of  the  Act  (Sec.  203(b)  and  (c))  (42 
U.S.C.A.  403(b)  and  (c))  for  deductions  from  bene- 
fits during  the  months  in  which  certain  other  circum- 
stances exist.  E.g.,  receipt  of  earnings  in  excess  of  the 
specified  amount,  and  failure  of  the  widow  or  former 
wife  divorced  of  the  wage  earner  to  have  his  child 
in  her  care.  Section  203(b)  and  (c)  therefore  pro- 
vides, by  way  of  deductions,  for  suspension  of  bene- 
fits during  certain  months,  in  direct  contrast  to  Sec- 
tion 202  which  not  only  creates  the  rights  to  monthly 
benefits  but  also  provides  for  the  ending  of  the  bene- 
fits. 

The  appellee's  brief  urges  on  pages  19  and  20  that 
remarriage  differs  from  the  other  termination  events 
specified  in  Section  202(g),  supra,  since  a  marriage 
may  be  undone,  but  death  or  attainment  of  a  speci- 
fied age  is  a  final  act  which  cannot  be  undone.  The 
very  fact  that  Congress  classed  remarriage  with  death 
and  attainment  of  age  is  in  our  opinion  evidence  that 
Congress  did  not  view  remarriage  as  a  less  final  act 
than  death  or  attainment  of  age  insofar  as  its  effect 
on  entitlement  to  benefits  is  concerned. 

To  argue — as  on  pages  20  and  21  of  the  appellee's 
brief — that  Congress  could  have  provided  expressly 
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that  benefits  would  not  be  reinstated  upon  the  an-  " 
nulment  of  a  voidable  marriage,  is  merely  to  grasp 
at  straws.  Congress  said  that  benefits  end  when  the 
beneficiary  remarries  and  we  submit  that  no  more 
explicit  and  adequate  term  than  ^'end"  could  have 
been  employed. 

The  appellee's  brief  suggests  on  page  21  that  the 
annulment  situation  was  not  contemplated  by  Con- 
gress. If  this  were  so,  it  would  hardly  warrant  amend-  j| 
ment  by  judicial  legislation  in  violation  of  the  well-  I 
settled  rule  that : 

a*  *  *  ^jigpg  the  language  of  the  statute  is 
plain  and  unambiguous  and  does  not  result  in 
absurd  or  obviously  unintended  results,  courts 
are  not  at  liberty  to  make  substitution  in 
language  to  meet  the  supposed  equity  of  a  par- 
ticular case."  Moncrief  v,  Hohhy,  133  F.  Supp. 
152,  158-9  (Md.  1955),  aff 'd  sub  nom.  Moncrief  v. 
Folsom,  233  F.  2d  471  (4th  Cir.  1956)  and  cited 
on  pages  31  and  32  of  the  appellant's  opening 
brief. 

Extended  and  expert  consideration  was  given  to  the 
drafting  and  enactment  of  the  Social  Security  Act, 
and  to  the  extensive  Amendments  of  1939  (53  Stat. 
1360  et  seq.)  which  created  the  several  categories  of 
monthly  benefits.  It  is  therefore  improbable  that  the 
framers  of  this  important  and  nation-wide  legislation 
did  not  realize  that  not  all  marriages  end  in  death  or 
divorce  and  that  many  marriages,  some  void  and 
others  voidable,  are  annulled. 


B.  The  appellee's  brief  ignores  the  language  of  Federal  law  and 
construes  a  Federal  term  on  the  basis  of  state  law  to  achieve 
an  illogical  conclusion. 

The  appellee's  response  to  this  point  appears  to  be 
set  forth  on  pages  6-13  inclusive  of  the  appellee's 
brief.  The  most  significant  aspect  of  the  appellee's 
argument  is  its  failure  to  respond  to  th(^  appellant's 
contention  that  once  it  has  been  determined  under 
applicable  state  law  that  a  marriage  is  voidable,  the 
effect  of  annulment  of  such  marriage  under  the  terms 
of  the  Act  is  a  question  of  Federal,  and  not  state,  law. 
See  the  appellant's  opening  brief  at  page  16.  No- 
where does  the  appellee  recognize  the  decision  of  the 
Supreme  Court  in  N.L.R.B.  v.  Hearst  Publications, 
Inc.,  322  U.S.  Ill  (1944),  wherein  the  following  co- 
gent statement  appears  at  page  123 : 

"Both  the  terms  and  the  purposes  of  the  sta- 
tute, as  well  as  the  legislative  history,  show  that 
Congress  had  in  mind  no  such  patchwork  plan 
for  securing  freedom  of  employees'  organization 
and  of  collective  bargaining.  The  Wagner  Act 
is  federal  legislation,  administered  by  a  national 
agency,  intended  to  solve  a  national  problem  on 
a  national  scale.  Cf.  e.g.,  Sen.  Rep.  No.  573,  74th 
Cong.,  1st  Sess.  2-4.  It  is  an  Act,  therefore,  in 
reference  to  which  it  is  not  only  proper,  but 
necessary  for  us  to  assume,  'in  the  absence  of  a 
plain  indication  to  the  contrary,  that  Congress 
*  *  *  is  not  making  the  application  of  the  federal 
act  dependent  on  state  law.'  Jerome  v.  United 
States,  318  U.S.  101,  104.  Nothing  in  the  statute's 
background,  history,  terms  or  ])urposes  indi- 
cates its  scope  is  to  be  limited  by  such  var\^ng 
local  conceptions,  either  statutory  or  judicial,  or 


that  it  is  to  be  administered  in  accordance  with 
whatever  different  standards  the  respective  states 
may  see  fit  to  adopt  for  the  disposition  of  unre- 
lated, local  problems." 

So,  too,  in  the  Social  Security  Act,  we  submit  that 
in  the  absence  of  clear  Congressional  directive,  the 
interpretation  of  the  term  ''remarries"  in  Section 
202(g),  supra,  is  not  to  be  varied  from  state  to  state 
and  this  Act,  too,  is  not  "to  be  administered  in  ac- 
cordance with  whatever  different  standards  the  re- 
spective states  may  see  fit  to  adopt  *  *  *". 

Whether  or  not  an  annulment  of  a  voidable  re- 
marriage has  the  effect  of  reviving  a  right  to  bene- 
fits under  the  Act,  which  had  ended  upon  entering 
into  the  remarriage,  is  a  question  which  calls  for  the 
same,  nation-wide  answer.  Congress  never  intended 
that  the  answer  to  this  question  should  vary  from 
case  to  case,  depending  upon  either  the  law  of  the 
state  in  which  the  remarriage  was  contracted  or  the 
law  of  the  state  where  it  was  annulled. 

The  appellee's  response  to  the  appellant's  argument 
that  the  term  "remarries"  is  a  Federal  term  is  a 
discussion  of  state  court  decisions.  E.g.,  the  following 
statement  on  page  8  of  the  appellee's  brief: 

"Indeed,  when  the  precise  question  presented 
on  this  appeal  has  arisen  before  for  decision  the 
courts  have  consistently  rejected  the  position 
of  appellant,  have  ayjplied  the  doctrine  of  an- 
nulment 'relating  back,'  and  have  reinstated  per- 
sons in  appellee's  position  to  the  benefits  they 
were  receiving  before  the  marriage  in  question." 


In  support  ther(3of,  the  appellee  cites  the  same 
four  Workmen's  Compensation  cases  which  were  cited 
by  the  Court  below  and  which  are  discussed  on  pages 
19  and  20  of  the  opening  brief,  and  the  recent  de- 
cision in  Mays  v.  Folsom,  143  F.  Supp.  784  (Idaho 
1956),  which  is  discussed  below.  The  precise  question 
presented  to  this  Court,  however,  has  not  heretofore 
been  presented  to  any  state  or  Federal  court.  As 
pointed  out  in  the  opening  brief  at  pages  19  and  20, 
the  state  court  decisions  in  Workmen's  Compensation 
cases  do  not  present  the  same  question,  since  the 
Workmen's  Compensation  laws  not  only  differ  in 
their  provisions  but  differ  also  from  the  Social 
Security  Act. 

Moreover,  as  shown  at  pages  19  and  20  of  the  open- 
ing brief,  entitlement  to  Workmen's  Compensation  is 
related  primarily  to  dependency  rather  that  to  status. 
The  appellee's  brief  attempts  (at  page  10)  to  dis- 
credit this  distinction  by  citing  dicta  in  two  Federal 
district  court  decisions  to  the  effect  that  the  Social  Se- 
curity Act  was  designed  to  relieve  hardship  on  de- 
pendents. We  certainly  do  not  deny  that  such  was  one 
of  the  purposes  of  the  Act — but  point  out  that  the 
purpose  can  only  be  accomplished  within  the  pro- 
visions of  the  Act.  The  appellee's  first  citation — Bay 
V.  Social  Security  Board,  73  F.  Supp.  58  (S.D.  Ala. 
1947) — was  based  on  certain  peculiarities  of  local  law. 
This  was  noted  in  the  later  decision  in  Mayers  v.  Eiv- 
ing,  102  F.  Supp.  201  (E.D.  Penn.  1952),  particularly 
at  page  203.  The  appellee's  second  citation —  Stuart  v, 
Hohhy,  128  F.  Supp.  609  (S.D.N.Y.  1955)—  upheld 


the  administrative  denial  of  widow's  insurance  bene- 
fits to  the  plaintiff  on  the  ground  that  she  did  not 
qualify  therefor  under  the  terms  of  the  Act  as  inter- 1 
preted  by  the  predecessor  of  the  present  appellant.  | 
We  accordingly  submit  that  neither  decision  cited  by 
the  appellee  should  cause  this  Court  to  disturb  the 
administrative  action  in  the  present  case  by  affirm- 
ing the  decision  here  on  appeal. 

The  analogy  which  the  appellee  attempts  between 
state  Workmen's  Compensation  statutes  and  the  Fed- 
eral Social  Security  Act,  all  of  a  beneficent  nature, 
would  be  valid  only  if  the  language  and  the  statutory 
purposes  were  the  same  or  very  similar.  However,  there 
is  no  marked  similarity  of  the  language  of  the  several 
state  statutes  to  that  of  the  Social  Security  Act.  Even 
if  the  language  were  identical,  the  interpretation  of 
state  statutes  by  state  courts,  unless  so  uniform  as  to 
have  given  to  the  term  in  question  a  well  recognized 
meaning  which  Congress  must  be  presumed  to  have 
had  in  mind  at  the  time  the  Federal  law  was  en- 
acted, can  be  of  little  value  in  interpreting  the  Fed- 
eral statute.  We  submit  that  the  four  cases  cited  by 
the  appellee  construing  and  applying  the  non-uniform 
statutes  of  Indiana,  Arizona,  Tennessee  and  North 
Dakota,  cannot  possibly  be  said  to  have  given  to  the 
term  ''remarries"  such  a  uniform  and  widely  recog- 
nized meaning  that  Congress  must  be  deemed  to  have 
had  that  meaning  in  mind  when  it  enacted  Section 
202(g)  of  the  Social  Security  Act,  supra. 

The  Mays  case  cited  by  the  appellee  presents  the 
closest  parallel  to  the  present  case  since  it  construes 
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the  term  ^'marries"  as  used  by  Congress  in  Section 
202(d)  of  the  Act,  supra.  It  should  be  noted,  however, 
that  the  Mays  case  relies  heavily  on  the  decision  of  the 
Court  below  in  the  present  case,  and  cannot  properly 
be  regarded  as  authority  in  supjjort  of  the  decision 
liere  on  appeal. 

The  discussion  of  Hahn  v.  Gray,  203  F.  2d  625 
(C.A.D.C.  1953)  on  pages  14  to  16  of  the  appellee's 
brief  is  apparently  also  addressed  to  the  appellant's 
point  I-B.  We  urge  again  that  the  language  of  that 
decision  dealing  with  the  annulment  is  not  simply 
dicta  but  is  one  of  the  grounds  of  the  decision.  Even 
the  excerpt  from  the  Hahn  decision  quoted  at  page  15 
of  the  appellee's  brief  shows  that  the  main  basis  of  the 
court's  holding  that  Mrs.  Hahn  ''was  no  longer  the 
unremarried  widow  of  a  veteran  and  was  properly  de- 
nied restoration  to  the  pension  rolls,"  was  the  fact 
that,  under  the  New  York  law,  as  said  by  the  court, 
"marriages  induced  by  fraud,  are  merely  voidable, 
and  are  valid  for  all  purposes  until  judicially  de- 
clared void." 

Although  the  decree  of  annulment  in  the  Halm 
case  did  not  expressly  purport  to  be  an  annulment  of 
the  marriage  ah  initio,  nevertheless  the  presence  or 
the  absence  of  such  decretal  language  is  not  a  valid 
distinction  since,  as  conceded  at  page  16  of  the  ap- 
l^ellee's  brief,  in  New  York,  in  accordance  with  the 
general  rule,  a  decree  of  annulment  of  a  voidable  mar- 
riage is  ah  initio  regardless  of  whether  or  not  the  de- 
cree so  specifies.  Nor  can  the  Hahn  case  be  dis- 
tinguished on  the  ground  that  the  decree  did  not  be- 
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come  effective  until  three  months  afterward,  since  at 
the  conclusion  of  that  period,  the  decree  rendered  the 
marriage  void  ah  initio.  It  does  not  follow — as  the  ap- 
pellee here  contends — from  the  fact  that  the  Court  of 
Appeals  for  the  District  of  Columbia  quoted  from 
the  language  of  the  New  York  decree  of  annulment, 
that  had  it  contained  the  superfluous  ah  initio 
language — or  had  it  been  effective  upon  rendition — 
the  Court  of  Appeals  would  have  reached  a  different 
conclusion  as  to  the  restoration  of  Mrs.  Hahn's  pen- 
sion from  the  Veterans'  Administration. 


II. 

THE  APPELLEE'S  BRIEF  IMPROPERLY  INVOKES  POLICY  CON- 
SIDERATIONS TO  AVOID  THE  PLAIN  MEANING  OF  THE 
ACT. 

Aside  from  the  matters  discussed  above,  the  ap- 
pellee's brief  is  devoted  to  a  presentation  of  policy 
considerations  to  justify  the  interpretation  by  the 
Court  below  of  state  court  decisions  and  the  applica- 
tion of  those  decisions,  so  interpreted,  to  the  present 
case.  The  appellee's  contentions  seem  to  be  that  the 
limitations  on  the  application  of  the  fiction  of  "re- 
lation back"  of  an  annulment  decree  are  applicable 
(1)  only  where  the  term  "remarry"  appears  in  an 
agreement  between  private  parties  such  as  a  prop- 
erty settlement  agreement,  and  (2)  only  where  the 
spouse  whose  second  marriage  is  annulled  is  fully  pro- 
tected by  some  provision  for  her  maintenance  by  her 
second  spouse.  We  submit  that  neither  the  cases  here- 
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tofore  cited  and  disoiisscd  nor  any  other  cases  support 
such  contentions. 

The  appellee  also  seems  to  have  overlooked  th(^  fact 
that  two  of  the  cases  cited  in  the  appellant's  main 
brief— namely,  Sefton  v.  Sefton,  45  C.2d  872,  291  P.2d 
439  (1955),  and  Keeney  v.  Keeney,  211  La.  585,  30  So. 
2d  549  (1947) — involved  the  question  of  the  effect  of 
an  annulment  on  the  terms  "remarriage"  or  "mar- 
riage", appearing  in  a  statute  rather  than  in  an  agree- 
ment. Thus,  Sefton  involved  the  interpretation  of  the 
term  "remarriage"  in  Section  139  of  the  California 
Civil  Code,  and  Keeney  interpreted  the  term  "mar- 
riage" as  used  in  Article  160  of  the  Louisiana  Civil 
Code. 

A  basic  fallacy  of  the  appellee's  argument  appears 
to  be  the  failure  to  realize  that  in  construing  the  mean- 
ing of  the  terms  "ending"  and  "remarries",  as  used 
in  Section  202(g)(1)  of  the  Act,  the  Federal  courts 
are  not  confronted  with  a  situation  calling  for  a  bal- 
ancing of  equities,  as  state  courts  sometimes  are  in 
determining  what  effect  should  be  given  to  the  fiction 
of  "relation  back"  of  a  decree  of  annulment,  but  rather 
with  a  question  of  applying  the  plain  terms  of  a  Fed- 
eral statute  in  a  case  in  which  a  marriage  legally  and 
factually  existed  until  annulled. 

In  this  regard,  the  following  excer]it  from  the  de- 
cision in  Callow  v.  Thomas,  322  Mass.  550,  78  N.E.  2d 
637  (1948),  is  noteworthy: 

"While  it  doubtless  is  true  that  a  decree  of  nullity 
ordinarily  has  the  effect  of  making  a  marriage, 
even  one  which  is  voidal)le,  void  ab  initio,  this  is 
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a  legal  fiction  which  ought  not  to  be  pressed  too 
far.  To  say  that  for  all  purposes  the  marriage 
never  existed  is  unrealistic.  Logic  must  yield  to 
realities.  Public  policy  requires  that  there  must 
be  some  limits  to  the  retroactive  effects  of  a  decree 
of  annulment.  It  was  said  by  Cardozo,  C.J.,  in 
American  Surety  Co.  v.  Conner,  251  N.Y.  1,  9, 
166  N.E.  783,  786,  65  A.L.R.  244,  'The  decree  of 
annulment  destroyed  the  marriage  from  the  be- 
ginning as  a  source  of  rights  and  duties  *  *  *  but 
it  could  not  obliterate  the  past  and  make  events 
unreal.'  The  better  rule,  we  think,  is  that  in  the 
case  of  a  voidable  marriage  transactions  which 
have  been  concluded  and  things  which  have  been 
done  durmg  the  period  of  the  supposed  marriage 
ought  not  to  be  undone  or  reopened  after  the 
decree  of  annulment." 

Within  such  "better  rule"  of  the  Massachusetts 
court  in  the  Callow  case  and  of  the  New  York  Court  of 
Appeals  in  Gaines  v.  Jacohsen,  308  N.Y.  218,  124  N.E. 
2d  290  (1954),  discussed  on  pages  20  and  21  of  the 
appellant's  opening  brief,  it  seems  clear  that  in  the 
case  of  the  voidable  remarriage  which  had  the  effect 
of  ending  the  appellee's  entitlement  to  benefits  as  un- 
remarried widow  of  Delbert  L.  Pearsall,  the  ending  of 
benefits  ' '  ought  not  to  be  undone  or  reopened  after  the 
decree  of  annulment." 

Surely,  whether  or  not  the  divorced  spouse  who 
contracts  a  voidable  marriage  can,  after  the  annulment 
of  that  marriage,  secure  support  from  her  second 
spouse  cannot  have  any  bearing  on  the  interpretation 
of  the  term  "remarry"  in  the  Act.  By  the  appellee's 
argument,   however,   the   results   in  each   case — even 
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where  the  facts  wen;  substantially  similar — would  vary 
from  state  to  state,  depending  on  the  x)articular  local 
law.  Moreover,  under  the  ai)pellee's  contention,  a 
woman  having  grounds  for  divorce  or  for  annul- 
ment of  a  voidable  remarriage — one  which  could  not  be 
annulled  at  the  election  of  the  husband — could,  in 
weighing  the  advantages  and  the  disadvantages  of 
electing  to  sue  for  annulment  instead  of  divorce,  be 
influenced  by  the  expected  reinstatement  of  benefits 
under  the  Act,  and  the  amount  of  such  benefits,  in 
deciding  whether  to  sue  for  annulment  or  for  divorce. 
We  submit  that  such  a  construction  of  the  applicable 
provisions  of  the  Social  Security  Act,  potentially  in- 
fluencing the  procurement  of  annulments  of  voidable 
marriages  for  pecuniary  reasons  and  at  the  expense 
of  the  Federal  Old-Age  and  Survivors  Insurance  Trust 
Fund,  and,  in  some  cases,  at  the  expense  of  other 
beneficiaries,  would  be  contrary  to  public  policy,  as 
well  as  to  the  Congressional  intention  clearly  expressed 
by  the  statutory  provision  for  the  ''ending"  rather 
than  the  suspension  of  benefits  with  the  month  preced- 
ing the  month  in  which  the  widow  "remarries". 

The  appellee's  brief  also  urges  on  pages  21  to  25  that 
no  one  would  be  materially  jorejudiced  by  the  rein- 
statement of  her  benefits.  In  response,  w^e  should  first 
correct  the  appellee's  statement  of  our  point  as  set 
forth  on  page  21  of  appellee's  brief.  We  do  not  argue 
that  the  doctrine  of  "relation  back"  should  never  be 
applied  to  third  parties  so  as  to  affect  their  rights. 
Such  a  broad  argument  is  obviously  not  required  by 
the  issues  in  the  present  ease.    We  do  urge,  however, 
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that  Section  86  of  the  California  Civil  Code  and  the 
decisions  in  Price  v.  Price,  24  C.A.  2d  462,  75  P.  2d 
655  (1938),  and  Sefton  v.  Sefton,  supra,  show  clearly 
that  the  application  of  that  fictional  doctrine  in  the 
instant  case  to  achieve  the  appellee's  reinstatement  to 
benefit  status  is  in  no  way  supported  by  the  law  of 
California  upon  which  the  appellee  relies,  and  that 
the  Court  below  should  not  have  resorted  to  ''policy 
considerations"  to  minimize  the  cogency  of  the  appel- 
lant's citation  of  these  statutory  and  case  authorities. 
Not  only  is  there  no  room  for  policy  considerations 
where  the  statutory  language  is  clear,  but  we  submit 
that  the  Court  below  relied  on  policy  considerations 
which  are  incomplete  and  reflect  only  a  portion  of  the 
total  picture.  The  appellant's  opening  brief  shows 
at  pages  27-31  how  ''liberality"  in  the  interpretation 
of  the  Social  Security  Act  in  determining  the  rights  of 
one  in  the  appellee's  position  may  well  be  illiberal 
toward  some  persons  and  to  the  financial  disadvantage 
of  other  equally  if  not  more  innocent  persons  who 
are  also  beneficiaries  of  the  Act.  Certainly  the  inter- 
pretation of  the  Court  below  prejudices  the  appellant 
who  is  charged  by  Congress  with  the  administration 
of  the  Social  Security  Act. 

The  appellee's  brief  asserts  on  page  10  that  "Fed- 
eral decisions  enunciating  the  purpose  of  the  Act  have 
stressed  the  element  of  relieving  hardship  on  depend- 
ents as  that  for  which  the  Act  was  designed."  While 
an  underlying  purpose  of  "survivors  insurance  bene- 
fits" is  to  replace  a  loss  of  support  presumably  suf- 
fered by  the  death  of  the  "insured  individual"  (the 
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wago  earner),  there  is  nothinpj  in  the  Act  which  makes 
any  of  the  various  categories  of  '* survivors  insurance 
ben(»fits"  in  any  v^^ay  d(;pendent  upon  the  financial  con- 
dition or  the  need  or  lack  of  need  of  a  claimant  for  any 
benefits.  We  have  already  discussed  this  assertion 
under  I-B  above. 

The  sujggestion  on  page  23  of  the  appellee's  brief  that 
she  and  her  child  are  being  penalized  for  her  innocent 
action  is  unsound.  Not  only  do  the  *' child's  insur- 
ance benefits"  continue  notv^ithstanding  the  termina- 
tion of  the  *^ mother's  insurance  benefits",  but  the 
termination  of  the  latter  benefits  is  clearly  not  a 
"penalty",  since  it  is  required  by  Section  202(g), 
su])ra,  of  the  Act  itself  which  limits  the  period  of 
such  benefits  to  the  month  preceding  the  month  in 
which  the  beneficiary  ''remarries". 

In  su])])ort  of  its  contention  that  the  Act  is  to  be 
liberally  interpreted,  appellee's  brief  cites  (at  pages 
10  and  17)  United  States  v.  Silk,  331  U.S.  704  (1947). 
Certainly  we  do  not  quarrel  with  the  doctrine  there 
enunciated  by  the  Supreme  Court  to  the  effect  that  the 
Social  Security  Act  is  to  be  liberally  construed,  but  the 
appellant  would  point  out  that  this  decision  itself  on 
page  714  clearly  recognizes  that  the  court  is  not  free 
to  reach  its  decision  without  regard  to  the  provisions 
of  the  Act.  So,  too,  in  N^etvsom  v.  Soeial  Seeuriti/ 
Board,  70  F.  Supp.  962  (E.D.  Mich.  1947),  which  is 
cited  at  pages  17,  23  and  28  of  the  ap])ellee's  brief, 
the  court  recognized  the  beneficent  ]:)urpose  of  the  Act 
but  upheld  the  decision  of  the  Board  (one  of  the  ad- 
ministrative predecessors  of  the  present  appellant) 
in  denying  benefits  to  the  plaintiff  as  mother  of  a  child 
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because  she  did  not  come  within  the  entitlement  pro- 
visions of  the  Act. 

We  believe  that  we  have  sufficiently  demonstrated 
in  the  opening  brief — at  pages  25-31 — and  hereinabove, 
that  although  the  Social  Security  Act  is  a  beneficent 
statute  and  as  such  is  entitled  to  liberal  interpretation, 
the  policy  arguments  which  are  made  by  the  appellee 
should  properly  be  presented  to  Congress  and  not  to 
the  courts.  We  would  only  add  that  the  suggestion 
on  page  20  of  the  appellee's  brief,  that  this  Court 
should  not  be  deterred  from  ruling  that  the  appellee 
is  entitled  to  reinstatement  of  benefits  by  the  failure 
of  Congress  to  provide  for  such  reinstatement  because 
' '  Federal  and  State  statutes  are  constantly  being  inter- 
preted by  the  courts  in  order  to  ascertain  *  *  *  what 
policy  considerations  dictate  *  *  *"  is  a  direct  invita- 
tion to  judicial  legislation.  However,  as  the  decision 
in  Moncrief  v.  Hohhy,  supra,  clearly  points  out,  a 
court  is  not  at  liberty  to  alter  the  legislative  language 
to  meet  the  supposed  equity  of  a  i)articular  case.  This 
is  true  even  if  the  application  of  the  statute  as  written 
produces  harsh  results.  E.g.,  Jay  v.  Boyd,  351  U.S. 
345,  357  (1956).  Where  the  Congressional  language 
expresses  an  intention  reasonably  intelligible  and 
plain,  it  must  be  accepted  without  modification  by 
resort  to  construction  and  conjecture.  E.g.,  Thompson 
V.  United  States,  246  U.S.  547  (1918)  ;  Gorin  v.  United 
States,  111  F.  2d  712  (9th  Cir.  1940). 

The  appellee's  brief,  while  urging  this  Court  to 
interpret  the  Act  as  "policy  considerations  dictate" — 
and  as  the  appellee  conceives  those  policy  considera- 
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tions  to  be — ignores  the  well  established  rule  that  the 
interpretation  of  a  law  by  the  agency  to  which  Con- 
gress has  entrusted  its  administration  should  be  given 
serious  consideration  by  the  courts.  The  appellee's 
brief  attempts  no  res])onse  to  the  discussion  of  this 
point  on  pages  32  to  34  of  the  appellant's  opening 
brief,  nor  to  the  cases  cited  therein.  E.g.,  the  decision 
of  this  Court  under  the  Social  Security  Act  in  United 
States  et  al.  v.  LaLone  et  al,  152  F.  2d  43  (1945). 

We  submit  that  the  appellant's  interpretation  of  the 
term  ''remarries"  is  entirely  consistent  with  the  Act 
and  is  therefore  entitled  to  acceptance  by  this  Court. 


CONCLUSION. 

We  ])ointed  out  at  ])age  32  of  the  opening  brief,  that 
this  is  a  case  of  first  impression.  Its  importance  is 
demonstrated  by  the  fact  that  since  the  decision  of  the 
Court  below,  there  have  been  two  other  decisions  by 
Federal  district  courts  on  closely  similar  issues.  Moj/s 
V.  Folsom,  143  F.  Supp.  784  (Idaho  1956),  cited  by 
the  appellee  and  discussed  hereinabove,  concerned  the 
termination  of  child's  insurance  benefits  granted  pur- 
suant to  Section  202(d)  of  the  Act,  supra,  and 
mother's  insurance  benefits  granted  pursuant  to  Sec- 
tion 202(g),  also  supra.  Section  202(d)  provides  that 
a  child's  benefits  shall  end  with  the  month  preceding 
the  first  month  in  which  such  child  marries,  and  Sec- 
tion 202(g)  provides  that  the  mother's  insurance  })ene- 
fits  end  with  the  month  preceding  the  month  in  which 
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no  child  of  the  deceased  individual  is  entitled  to  child's 
insurance  benefits.  The  sixteen-year-old  child  in  the 
Mays  case  was  receiving  child's  insurance  benefits 
when  she  married.  Such  benefits  were  terminated  be- 
cause of  her  marriage  and  the  mother's  benefits  were 
terminated  because  there  was  no  longer  a  child  entitled 
to  benefits.  Because  of  the  child's  age,  her  marriage 
was  voidable  and  was  annulled.  The  child's  mother 
thereupon  demanded  that  both  the  child  and  she  be 
restored  to  benefit  status.  The  district  court  ordered 
reinstatement  and  in  so  doing  relied  upon  the  decision 
now  on  appeal  herein. 

In  the  unreported  case  of  Pearce  v.  Folsom,  decided 
•November  9,  1956  by  the  United  States  District  Court 
for  the  Northern  District  of  Mississippi,  Delta  Di- 
vision, Civil  Action  No.  645,  the  court  reversed  the 
appellant's  decision  which  is  reported  in  C.C.H.  Un- 
employment Insurance  Service,  Fed.  H  8224,  that 
the  plaintiff  was  not  entitled  to  reinstatement  of 
widow's  insurance  benefits  upon  annulment  of  her 
voidable  remarriage.  The  appellant  has  requested  an 
appeal  in  the  Pearce  case.  Five  additional  cases  are 
now  pending  in  other  Federal  district  courts,  and  sev- 
eral others  are  pending  before  referees  of  the  Depart- 
ment of  Health,  Education,  and  Welfare,  all  involving 
the  termination  provisions  of  Section  202  of  the  Act, 
supra. 

The  present  case  is  therefore  an  important  one  to 
the  appellant  and  will  certainly  be  regarded  as  a  prece- 
dent in  other  circuits.  For  the  reasons  stated  herein, 
as  well  as  in  the  appellant's  opening  brief,  we  submit 
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that  the  decision  of  the  Court  below  is  in  eiTor  and 
should  be  reversed  by  this  Court. 

Respectfully, 

Lloyd  H.  Burke, 

United  States  Attorney, 

William  B.  Spohn, 

Assistant  United  States  Attorney, 


Of  Counsel: 
Arthur  C.  Miller, 
Elizabeth  M.  Doyle, 

Attorneys,  Department  of  Health, 
Education,  and  Welfare. 


March,  1957. 


Attorneys  for  the  Appellant. 
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United  States  District  Court,  Western  District 
of  Washington,  Northern  Division 

No.  3804 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

CENTURY  INVESTMENT  CORPORATION,  a 
Corporation ;  HARTFORD  ACCIDENT  &  IN- 
DEMNITY COMPANY,  a  Corporation;  A.  E. 
SHERMAN  and  JANE  DOE  SHERMAN,  His 
Wife;  VIRGIL  J.  PAGUE  and  JANE  DOE 
PAGUE,  His  Wife;  CARL  W.  PAGUE  and 
JANE  DOE  PAGUE,  His  Wife;  ARTHUR  G. 
BARNETT  and  JANE  DOE  BARNETT,  His 
Wife;  EDWARD  R.  ESTER  and  JANE  DOE 
ESTER,  His  Wife;  and  DONALD  F.  OWENS 
and  JANE  DOE  OWENS,  His  Wife, 

Defendants. 

COMPLAINT 

I. 

The  defendants  Century  Investment  Corporation 
and  Hartford  Accident  &  Indemnity  Company,  are 
corporations  and  have  a  principal  place  of  business 
and  a  resident  agent  wdthin  the  Northern  Division 
of  the  Western  District  of  Washington.  That  all 
other  defendants  are  residents  of  the  Northern  Di- 
vision of  the  Western  District  of  Washington. 
Jurisdiction  is  based  on  Title  28,  U.S.C.  Section 
1345. 
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II. 

That  on  or  about  July  14,  1953,  the  defendants, 
A.  E.  Sherman,  Virgil  J.  Pague  and  Century  In- 
vestment Corporation,  entered  into  a  contract  in 
writing  with  the  Director  of  the  Public  Housing 
Administration,  an  agency  and  department  of  the 
United  States  of  America,  and  representing  the 
United  States  of  America,  said  contract  being  com- 
prised of  three  separate  documents  which  are  the 
Invitation  to  Bid,  attached  hereto  and  marked  Ex- 
hibit ''A";  the  General  Conditions,  attached  hereto 
and  marked  Exhibit  ''B";  and  the  Offer  and  Ac- 
ceptance of  Offer,  attached  hereto  and  marked  Ex- 
hibit "C";  all  of  which  documents  are  by  this  ref- 
erence incorporated  herein  as  though  fully  set  forth. 

III. 

That  paragraph  2,  beginning  on  page  1  of  the 
Offer  and  Acceptance  of  Offer  of  said  contract.  Ex- 
hibit C,  provides  as  follows: 

"The  Purchaser  offers  and  agrees  to  pur- 
chase from  the  seller  and  to  remove  the  prop- 
erty set  forth  and  described  in  attachment  A, 
attached  to  the  Invitation  to  Bid  and  General 
Conditions,  and  to  clean  the  building  site  or 
sites,  such  offer  being  governed  by  and  subject 
to  the  General  Conditions  covering  the  sale  of 
such  property  at  the  purchase  price  as  listed 
by  the  Purchaser  on  Attachment  A." 

That  paragraph  2,  beginning  on  page  1  of  the 
General  Conditions  of  said  Contract,  Exhibit  B, 
provides  as  follows: 
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u*  *  *  rpjjg  Purchaser  is  liable  for  any  ex- 
pense incurred  by  the  Government  as  a  result 
of  his  failure  to  abide  by  the  terms  of  this  sale, 
including  the  removal  of  the  units  sold  here- 
under within  the  time  stated  herem  and  leaving 
the  site  in  a  satisfactory  condition.  *  *  *" 

That  paragraph  6,  beginning  on  page  2  of  the 
General  Conditions  of  said  Contract,  Exhibit  B, 
provides  as  follows: 

"*  *  *  and  shall  complete  the  removal  of  the 
buildings  or  structures  and  all  clean-up  opera- 
tions within  a  reasonable  period  not  to  exceed 
the  period  of  time  specified  in  paragraph  3  of 
the  Invitation  to  Bid.  In  the  event  the  pur- 
chaser fails  to  complete  the  removal  and  clean- 
up operations  within  such  period  of  time,  the 
Government  may  take  possession  of  any  prop- 
erty still  on  the  site,  destroy  and  otherwise  dis- 
pose of  it,  and  may  charge  the  Purchaser  with 
the  cost  of  removing  the  dwellings  and  cleaning 
up  the  site  without  crediting  the  Purchaser  with 
the  salvage  value  of  the  material  or  construc- 
tion work  removed." 

That  j)aragraph  3,  beginning  on  page  1  of  the  In- 
vitation to  Bid  of  said  Contract,  Exhibit  A,  provides 
as  follows: 

*' Purchaser  will  provide  the  Housing  Authority  of 
the  City  of  Seattle  with  a  Performance  Bond  in  ac- 
cordance with  the  following  schedule : 
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"No.  of  Sales  Units  Purchased:  3  sales  units  and 
over. 

' '  Amount  of  Bond :     $5,000.00. 

''Time  Allowed  for  Completion  of  Work:     120  days 
from  acceptance  of  offer. 

a*       *       *  J> 

IV. 

That  the  completion  date  for  the  removal  of  said 
temporary  buildings  under  the  terms  of  the  con- 
tract was  not  later  than  November  2,  1953.  That  said 
temporary  buildings  and  the  real  property  upon 
which  they  are  presently  situated  are  located  in  the 
City  of  Seattle,  County  of  King,  State  of  Washing- 
ton, and  more  particularly  described  as  follows: 

Building  #102,  located  at  6500  Maynard  Avenue, 
Seattle,  on  Lots  2,  3,  4,  5,  6  and  34,  all  in  Block 
11,  ^>IcLaughlin's  Waterfront  Addition  to  the  City 
of  Seattle; 

Building  #103,  located  at  6528  Sixth  Avenue 
South,  Seattle,  on  the  South  35  feet  of  Lot  10,  all 
of  lots  11,  13,  14,  30  and  31,  all  in  Block  11,  Mc- 
Laughlin's Waterfront  Addition  to  the  City  of 
Seattle; 

Building    #104,  located   at   6542    Sixth  Avenue 
South,  Seattle,  on  Lots  15,  16,  17,  18  and  parts  of  19, . 
20  and  23,  all  in  Block  11,  McLaughlin's  Water- 
front Addition  to  the  City  of  Seattle ;  ja 

Building  #105,  located  at  6361  Maynard  Avenue, 

Seattle,  on  Lots  21,  22  and  parts  of  Lots  19,  20  and 
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23,  all  in  Block  11,  McLaughlin's  Waterfront  Ad- 
dition to  the  City  of  Seattle. 

V. 

That  on  July  14,  1953,  a  Performance  Bond  in 
the  sum  of  $5,000.00  was  executed  by  Century  In- 
vestment Corporation,  through  Virgil  J.  Pague,  its 
President,  as  principal,  and  by  the  Hartford  Ac- 
cident and  Indemnity  Company,  as  surety,  in  favor 
of  the  Housing  Authority,  City  of  Seattle,  Washing- 
ton, acting  as  the  agent  of  the  Public  Housing  Ad- 
ministration, to  insure  the  condition  that  the  obliga- 
tion of  the  Century  Investment  Corporation  that  it 
would  do  all  the  work  and  furnish  all  the  materials 
for  the  removal  of  buildings  and  site  clearance  and 
faithfully  perform  all  the  conditions  of  said  con- 
tract. 

VI. 

That  the  defendants,  A.  E.  Sherman,  Virgil  A. 
Pague,  Arthur  G.  Barnett,  Carl  W.  Pague,  Donald 
F.  Owens  and  Edward  R.  Ester,  acting  individually 
and  in  behalf  of  the  marital  communities  composed 
of  themselves  and  their  wives,  purchased  said  tem- 
porary buildings  from  the  Century  Investment  Cor- 
poration, and  in  open  and  flagrant  violation  of  the 
terms  of  said  contract,  have  rented  or  leased  certain 
dwellings  and  apartments  located  in  said  tem- 
porary buildings,  contrary  to  the  terms  and  con- 
ditions of  said  contract. 

VII. 

That  the  defendant,  A.  E.  Sherman,  asserts  or 
claims  some  right,  title  and  interest  in  and  to  said 
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property  adverse  to  the  claim  of  the  other  defend- 
ants here  in  and  adverse  to  the  rights  of  the  United 
States  in  and  to  said  property,  which  claim  of  lien 
or  interest  is  subordinate  to  that  of  the  plaintiff 
herein. 

VIII. 

That  the  plaintiff,  United  States  of  America,  at 
all  times  herein  mentioned,  had  and  does  now  have 
exclusive  use  of  said  real  property  upon  which  said 
temporary  dwellings  are  presently  located  and  the 
acts  of  the  defendants  alleged  herein  have  damaged 
and  are  damaging  the  plaintiff's  exclusive  use  of 
said  land  and  are  in  flagrant  violation  of  the  laws  of 
the  United  States  of  America  relating  to  temporary 
war  housing. 

IX. 

That  the  defendants,  and  each  of  them,  knowingly 
acted  in  direct  violation  of  paragi^aph  8,  beginning 
on  page  2  of  the  General  Conditions  of  said  Con- 
tract, Exhibit  B,  which  provides  as  follows: 

'^  Assignment.  Neither  this  contract  nor  any 
interest  therein  shall  be  assigned  or  transferred 
by  the  Purchaser  to  any  other  party.  (Section 
3737,  Revised  Statutes,  as  amended,  41  U.S.C. 
15.)" 

Wherefore,  plaintiff,  United  States  of  America, 
prays  for  judgment  against  the  defendants,  and 
each  of  them,  and  marital  communities  composed  of 
them,  ns  follows: 

1.  Require  the  Century  Investment  Corporation 
and  its  surety,  Hartford  Accident  &  Indemnity  Com- 
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pany  to  affirmatively  and  forthwith  remove  the 
temporary  buildings  in  accordance  with  the  terms  of 
the  removal  contract  and  the  mandatory  require- 
ment of  the  Lanham  Act. 

2.  Restrain  and  enjoin  any  and  all  parties  from 
interfering  with  the  plaintiff's  interest  in  the  per- 
sonal and  real  property  and  the  temporary  buildings 
located  thereon. 

3.  Allow  damages  to  the  plaintiff  for  the  failure 
of  the  Century  Investment  Corporation  to  complete 
its  removal  contract  by  November  2,  1953,  and  re- 
quiring the  i^laintiff  to  extend  its  term  of  ex- 
clusive use  of  said  property  from  February  21, 
1954,  to  February  20,  1955. 

4.  An  accounting  by  all  parties  of  the  funds  col- 
lected by  said  defendants  from  tenants  or  from  other 
sources  by  reason  of  the  unauthorized  use  of  said 
temporary  buildings  and  thc^  land  upon  which  they 
are  situated. 

5.  Allow  a  reasonable  rental  value  to  the  plain- 
tiff for  said  property  by  reason  of  the  use  of  said 
property  by  the  defendants  herein. 

6.  That  the  title  of  the  defendants  to  said  tem- 
porary buildings  l)e  forfeited  and  that  the  plain- 
tiff, United  States  of  America,  shall  have  the  full 
and  complete  title  to  said  temporary  buildings,  free 
and  clear  from  any  and  all  charges,  interest,  claims, 
liens  and  encumbrances  of  anv  kind  whatsoever. 
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7.  For  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  equitable  and  for  its  costs 
and  disbursements  herein  to  be  taxed. 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney ; 

/s/  RICHARD  J.  HARRIS, 

Assistant  United  States 
Attorney, 

/s/  JOHN  A.  ROBERTS,  JR., 
Assistant  United  States 
Attorney. 


EXHIBIT  *'A" 

Housing  and  Home  Finance  Agency 
Public  Housing  Administration 

Invitation  to  Bid 

Sale  and  Removal  of  Buildings  and  Site  Clearance 

Project  No.:     WASH-45302. 

Location:     Michigan  St.,  between 
4th  Ave.  South  & 
Maynard  Avenue, 
Seattle,  Washington. 

1.  By  notice  first  published  on  May  21,  1953, 
the  United  States  of  America,  acting  through  the 
Public  Housing  Administration  of  the  Housing  and 
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Home  Finance  Agency  and  the  Housing  Authority 
of  the  City  of  Seattle,  Washington,  has  offered  to 
sell  for  off-site  removal  the  i)ro])erty  as  follows  and 
hereinafter  listed  on  Attachment  A. 

24 — 1  story  apartment-type  buildings,  con- 
taining 144 — 1  bedroom  units,  offei-ed  in  10 
sales  units,  each  including  a  concrete  and  tile 
service  unit. 

The  dwelling  units  are  of  frame  construction,  all 
one-story,  with  mineral  surface  siding  exteriors  on 
2''x4",  studs,  wallboard  interior  walls,  single  fir  floors 
over  2''x6"  joists — 16"  o.c,  solid  roofs  built  up  over 
2''x6"  rafters — 16"  o.c,  and  concrete  foundation 
piers.  Most  units  contain  electric  hot  plate,  ice-box, 
single  sink,  shower  stall,  toilet  bowl  and  tank,  and 
wash  basin.  Certain  items  of  dwelling  furniture  will 
be  included  with  some  of  the  units. 

Equipment  in  tlie  service  buildings  includes  con- 
verted oil -burning  furnace,  hot  water  heater  and 
storage  tank,  and  fuel  tank. 

Condition  of  buildings  and  contents  is  ** where  is, 
as  is,"  except  for  plywood  covers  over  windows  and 
doors,  which  are  not  included  in  the  sale. 

Each  sales  unit  is  offered  separately  and  pur- 
chasers may  remove  from  the  site  in  any  feasible 
manner,  either  intact  or  as  salvage  material. 

Arrangements  to  inspect  vacant  buildings  may  be 
made  by  telephoning  the  Manager  at  Lander  2600, 
Mondays  through   Fridays,   between   the  hours   of 
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9:00  a.m.  and  4:00  p.m.,  or  calling  at  the  project 
office,  225  Juneau  Street. 

2.  Sealed  bids  in  duplicate  must  be  submitted 
not  later  than  the  time  scheduled  below  for  the  bid 
opening.  Bids  shall  be  enclosed  in  two  envelopes 
(outer  and  inner),  both  of  which  shall  be  sealed 
and  clearly  marked  "Bid  for  Purchase  and  Re- 
moval" and  addressed  to  the  Housing  Authority  of 
the  City  of  Seattle,  825  Yesler  Way,  Seattle  4, 
Washington.  Other  information  pertaining  to  this 
offering  may  be  secured  from  the  Housing  Authority 
of  the  City  of  Seattle. 

Bids  Will  Be  Publicly  Opened  at  the  Above  Address 
at  2 :00  P.M.  on  June  23,  1953 

3.  Purchaser  will  provide  the  Housing  Authority 
of  the  City  of  Seattle  with  a  Performance  Bond  in 
accordance  with  the  following  schedule: 

No.  of  Sales  Units  Purchased:     Up  to  2  sales 

units. 
No.  of  Sales  Units  Purchased:     3  sales  units 

and  over. 
Amount  of  Bond :     $300.00  per  sales  unit. 
Amount  of  Bond:     $5,000.00. 
Time  Allowed  for  Completion  of  Work:     75 

days  from  acceptance  of  offer. 
Time  Allowed  for  Completion  of  Work:     120 

days  from  acceptance  of  o:ffer. 

as   required   under   Paragraph   2   of  the    General 
Conditions. 
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4.  All  offers  except  those  from  Federal,  state  or 
local  government  Vjodic^s  shall  be  accompained  by  a 
deposit  securing  the  offer.  Said  dejjosit  shall  be  in 
the  fomi  of  a  certified  or  cashier's  check  or  money 
order  payable  to  the  Housing  Authoiity  of  the  City 
of  Seattle  and  shall  be  in  the  amount  of  five  per 
cent  (5%)  of  the  bid  up  to  $10,000  and  two  per  cent 
(2%)  of  any  amount  in  excess  of  $10,000.  The 
amount  of  the  deposits  made  by  successful  bidders 
in  accordance  with  this  paragraph  shall  be  applied 
against  the  ])urchase  price.  When  an  offer  is  ac- 
cepted, the  unsuccessful  bidders  will  be  so  notified 
and  the  checks  or  money  orders  of  all  unsuccessful 
bidders  shall  be  immediately  returned  to  them. 
Checks  or  money  orders  may  be  held  by  the  Housing 
Authority  of  the  City  of  Seattle  without  deposit  and 
at  the  bidder's  risk  until  the  successful  bidders  are 
selected. 


EXHIBIT '*B" 

Housing   and   Home   Finance   Agency 
Public  Housing  Administration 

Oeneral   Conditions 

1.  The  property  available  for  sale  is  described 
in  the  Invitation  to  Bid  annexed  hereto  and  made  a 
part  hereof. 

2.  Performance  Security.  The  Purchaser  shall 
within  five  days  of  the  delivery  to  the  Purchaser  of 
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an  executed  copy  of  the  contract  supply  (in  addition 
to  pajTnent  in  full  of  the  contract  price)  perform- 
ance security  in  the  form  of  a  certified  check, 
cashier's  check  or  money  order  payable  to  the 
Seattle  Housing  Authority  in  the  amount  required 
under  Section  3  of  the  Invitation  to  Bid,  or  shall 
supply  a  performance  bond  in  a  like  amount.  The 
Purchaser  is  liable  for  any  exj)ense  incurred  by  the 
Government  as  a  result  of  his  failure  to  abide  by 
the  terms  of  this  sale,  including  the  removal  of  the 
units  sold  hereunder  within  the  time  stated  herein 
and  leaving-  the  site  in  a  satisfactory  condition.  The 
Purchaser  shall  be  liable  for  the  full  amount  of 
damages  determined  by  the  Contracting  Officer  to 
have  been  occasioned  b}^  his  failure  to  comply  with 
provisions  of  this  sale,  whether  or  not  such  damages 
are  secured  by  the  performance  security. 

3.  Scope,  (a)  The  Purchaser  shall  furnish  all 
labor  and  material,  perform  all  work,  and  assume 
all  expenses  necessary  to  accomplish  the  following: 

(1)  Remove  buildings  with  wood  floors  down 
to  ground  level,  including  wood,  brick  or  con- 
crete block  foundation  posts  or  piers;  remove 
all  concrete,  including  slabs  and  entrance  walks; 

(2)  Take  down,  preserve,  and  replace  as  di- 
rected, telephone,  telegraph  or  other  wires  or 
fences  and  their  appurtenant  poles  or  posts  or 
other  interferences  which  may  obstruct  the  re- 
moval of  the  buildings;  excepting  those  serving: 
buildings  not  included  in  this  contract; 
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(3)  Have  all  services,  such  as  water,  gas, 
steam,  electricity  and  telephones,  disconnected 
at  the  service  mains  in  accordance  with  the 
rules  and  regulations  of  the  owners  of  the 
utility  involved  or  the  local  municipality. 
Securely  cap  and  seal  all  storm  and  sanitary 
sewers  leading  from  structures  to  be  removed 
and  backfill  only  after  inspection  by  the  Con- 
tracting Officer.  Cap  water  service  line  at  foot 
of  riser  to  dwelling.  Preserve  all  active  utili- 
ties traversing  the  project  site; 

(4)  Remove  all  salvage  (except  as  specified 
herein)  and  debris  resulting  from  the  operation 
and  all  tools  and  apparatus  from  the  site,  re- 
store the  site  of  the  buildings,  as  far  as  possi- 
ble, to  its  condition  immediately  prior  to  the 
removal  of  the  buildings  by  filling  solidly  any 
holes  or  trenches  resulting  from  the  operation 
and  leave  the  site  clean  and  free  from  hazards, 
all  to  the  satisfaction  and  approval  of  the  Con- 
tracting Officer. 

(b)  In  the  performance  of  the  foregoing  work 
the  Purchaser  shall  at  all  times  provide  adequate 
protection  to  persons  and  property,  and  to  prevent 
spread  of  duwst  and  flying  particles:  provide  water 
and  necessary  connections  therefor:  and  shall  avoid 
interfering  with  the  use  of  the  adjacent  buildings  or 
inteiTuption  of  free  passage  to  or  from  the  same. 

(c)  The  Purchaser  shall  use  no  dynamite  nor 
powder  and  do  no  blasting  on  the  site  and  shall  not 
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burn  materials  or  debris  on  the  site  without  the 
specific  permission  of  the  Contracting  Officer.         | 

4.  Licenses  and  Permits.  The  Purchaser  shall 
obtain  and  pay  for  all  required  permits,  licenses  and 
fees  necessary  in  connection  with  its  work,  without 
cost  or  expense  to  the  Government. 

5.  Liability  for  Protection.  The  Purchaser 
shall  assume  responsibility  and  be  liable  from  and 
after  the  date  of  delivery  to  the  Purchaser  of  an 
executed  copy  of  this  contract,  for  the  care  and 
protection  of  the  property  conveyed  by  this  in- 
strument. 

6.  Time  and  Commencement  and  Completion  of 
Y\^ork.  The  Purchaser  shall  not  commence  work 
until  he  has  made  payment  in  full  of  the  purchase 
price  and  until  delivery  to  the  Housing  Authority 
of  the  Performance  Security  required  under  Para- 
graph 2  hereof  and  shall  complete  the  removal  of 
the  buildings  or  structures  and  all  clean-up  opera- 
tions within  a  reasonable  period  not  to  exceed  the 
period  of  time  specified  in  ParagTaph  3  of  the  In- 
vitation to  Bid.  In  the  event  the  Purchaser  fails  to 
complete  the  removal  and  clean-up  operations  within 
such  period  of  time,  the  Government  may  take  pos- 
session of  any  property  still  on  the  site,  destroy  and  ! 
otherwise  dispose  of  it,  and  may  charge  the  Pur- 
chaser with  the  cost  of  removing  the  dwellings  and  i 
cleaning  up  the  site  without  crediting  the  Purchaser 
with  the  salvage  value  of  the  material  or  construc- 
tion work  removed. 
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7.  Officials  Not  to  Benefit.  No  Member  of  or 
D(;legate  to  Congress  or  Resident  Commissioner 
shall  be  admitted  to  any  share  or  part  of  this  eon- 
tract  or  to  an,v  benefit  that  may  arise  therefrom  bnt 
this  provision  shall  not  be  construed  to  extend  to 
this  contract  if  made  with  a  corporation  for  its 
general  benefit 

8.  Assignment.  Neither  this  contract  nor  any 
interest  therein  shall  be  assigned  or  transferred  by 
the  Purchaser  to  any  other  party.  (Section  3737, 
Revised  Statutes,  as  amended,  41   U.S.C.  15.) 

9.  Covenant  Against  Contingent  Fees.  Pui-chaser 
warrants  that  no  person  or  agenc}^  has  been  em- 
ployed or  retained  to  solicit  or  secure  this  con- 
tract upon  an  agreement  or  understanding  for  a 
conmiission,  percentage,  brokerage,  or  contingent 
fee,  excepting  bona  fide  employees  or  bona  fide  estab- 
lished commercial  agencies  maintained  by  the  Pur- 
chaser for  the  purpose  of  secui'ing  business.  For 
brc^ach  or  violation  of  this  warranty,  the  Govern- 
ment shall  have  the  right  to  aniui]  this  contract 
without  liability  or  in  it«  discretion  to  require  the 
Purchaser  to  pay,  in  addition  to  the  contract  price 
or  consideration,  the  full  amount  of  such  commis- 
sion, percentage,  brokerage,  or  contingent  fee. 

10.  Non-Discrimination.  There  shall  be  no  dis- 
crimination by  reason  of  race,  creed,  color,  national 
origin  or  political  affiliations,  against  any  employee 
or  applicant  for  employment  qualified  by  training 
and  experience,  for  work  in  connection  with  this 
contract. 
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11.  Definitions.  The  term ''Contracting  Officer" 
shall  mean  the  person  signing  this  contract  for  the 
Government  or  his  duly  authorized  successor  in 
office  and  any  person  authorized  to  act  for  him  as 
his  duly  authorized  representative. 

12.  Notice  of  acceptance  of  offer  shall  be  made 
by  depositing  in  the  United  States  mails  a  notice 
addressed  to  the  Purchaser  at  the  address  designated 
in  the  offer. 

13.  This  offer  shall  remain  in  effect  for  60  days 
from  the  date  of  the  opening  of  bids  and  thereafter 
until  accepted  or  rejected  by  the  seller,  or  with- 
drawn in  writing  by  the  bidder. 

14.  If  a  government  agency  has  requested  in  its 
offer  time  beyond  the  end  of  said  period  to  acquire 
funds  to  purchase  or  to  obtain  transfer  of  funds 
and  the  Public  Housing  Administration  has  deter- 
mined that  additional  time  shall  be  allowed,  the  date 
of  settlement  shall  be  so  extended. 

15.  All  work  performed  in  connection  with  this 
contract  shall  be  paid  for  at  not  less  than  the  pre- 
vailing wage  scale  paid  in  Seattle,  Washington. 
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EXHIBIT  '*C" 

Housing  and  Home  Finance  Agency 
Public  Housing  Administration 

Offer  and  Acceptance  of  Offer 
(Sale  and  Removal  of  Buildings  and  Site  Clearance) 

Contract  No.:     (Wash.  45302-SF)  d-1, 

Disposal  Unit  No. ; 

Total   Sales  Price:     $23,364.00. 

Project  No. :     Wash.  45302, 
Location:     Seattle,  Washington, 
Date:     June  22,  1953. 

To:     Public  Housing  Administration, 

c/o  Housing  Authority  of  the  City  of  Seattle, 
Seattle,  Washing-ton. 

1.  The  undersigned,  hereinafter  referred  to  as 
the  "Purchaser"  has  been  furnished  by  the  United 
States  of  America,  acting  through  the  Public  Hous- 
ing Administration,  a  constituent  of  the  Housing 
and  Home  Finance  Agency,  hereinafter  referred 
to  as  the  "Seller,"  with  a  copy  of  the  General  Con- 
ditions and  the  Invitation  to  Bid,  setting  forth  the 
conditions  under  which  the  property  will  bo  sold. 

2.  The  Purchaser  offers  and  agrees  to  purchase 
from  the  Seller  and  to  remove  the  property  set 
forth  and  described  in  Attachment  A,  attached  to 
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the  Invitation  to  Bid  and  General  Conditions,  and 
to  clean  the  building  site  or  sites,  such  offer  being 
governed  by  and  subject  to  the  General  Conditions 
covering  the  sale  of  such  property,  at  the  purchase 
price  as  listed  by  the  Purchaser  on  Attachment  A. 

3.  The  Purchaser  transmits  herewith  a  certified 
or  cashier's  check  or  money  order  in  the  amount  of 
Seven  hundred  sixty-seven  and  28/100  Dollars 
($767.28)  payable  to  the  Seattle  Housing  Authority 
to  be  held  and  applied  as  set  forth  in  the  Invitation 
to  Bid. 

4.  This  offer  shall  be  binding  upon  the  Pur- 
chaser, his  (its)  successors  and  assigns  in  the  man- 
ner and  for  the  period,  and  may  be  accepted  by  the 
Seller,  all  as  set  forth  in  the  General  Conditions 
and  the  Invitation  to  Bid. 

5.  The  Government  reserves  the  right  as  its  in- 
terest may  require,  to  reject  all  bids  and  to  v^aive 
informalities  in  bidding.  Awards  to  bidders  making 
alternate  choices  may  be  made  in  the  Government's 
interest. 

By  A.  E.  SHERMAN  for 

CENTURY  INVESTMENT 
CORP., 

/s/  A.  E.  SHERMAN, 

Purchaser,  1101  Stewart  St., 
Seattle,  Wash. 


I 


United  States  of  America  21 

Witness : 


R  F.  EDMONDSON, 

5633  42nd  S.  W., 
Seattle,  Wash. 


Accepted  by  the  Government  as  to  the  following 
disposal  units  subject  to  the  General  Conditions: 

Disposal  Unit  No.:     101  thru  110,  inclusive. 

Building  No. : 

Address : 

Price  Bid:     $23,3&4.00. 

PUBLIC  HOUSING  ADMINIS- 
STRATION, 

By  /s/  E.  STANTON  FOSTER, 

Deputy   Director,   San  Fran- 
cisco Field  Office. 

/s/  MARIE  GRAHAM, 
Attesting  Officer. 

Date:     July  14,  1953. 
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EXHIBIT  "C" 

Attachment  A 
Duwamish  Bend  Apartments,  'Wash-45302 
(All  buildings  are  1-story) 


Sales 
Unit 
Number 

street 
Address 

No.  of 
Dwelling 
Buildings 

No.  of 

Dwelling 

Units 

Price 
Bid 

101 

6511-5th  Ave.  South 

2 

12 

$   2,112.00 

102 

6500  Maynard  Avenue 

2 

12 

1,932.00 

103 

6528-6th  Ave  South 

2 

12 

1,932.00 

104 

6542-6th  Ave.  South 

3 

18 

2,898.00 

105 

6361  Maynard  Avenue 

2 

12 

1,932.00 

106 

6702  Maynard  Avenue 

2 

12 

1,932.00 

107 

6701  Maynard  Avenue 

3 

18 

2,898.00 

108 

525  River  Street 

2 

12 

1,932.00 

109 

530  Potlatch  Court 

3 

18 

2,898.00 

110 

500  Potlatch  Court 

3 

18 

2,898.00 

$23,364.00 

5  &2% 

of  bid 

767.28 

[Endorsed] :  Filed  October  4,  1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  PLAINTIFF'S  COM- 
PLAINT BY  DEFENDANTS  ARTHUR  G. 
BARNETT  AND  VIRGINIA  D.  BARNETT, 
HIS  WIFE,  AND  DONALD  F.  OWENS 
AND  JANE  DOE  OWENS,  HIS  WIFE 

Come  now  the  defendants,  Artlnir  G.  Barnett  and 
Virginia  D.  Barnett,  his  wife,  and  Donald  P. 
Owens  and  Jean  Owens,  his  wife,  and  move  the 
Court  for  an  order  dismissing  the  complaint  of  the 
plaintiff  as  to  these  defendants  on  the  ground  and 
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for  the  reason  that  said  complaint  fails  to  state  a 
claim  upon  which  relief  can  be  granted  against 
these  defendants. 

Dated  this  26th  day  of  October,  1954. 

ALEC  DUFF,  and 
ARTHUR  a.  BARNETT, 

By  /s/  ALEC  DUFF, 

Attorneys    for    Said   Defend- 
ants. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  October  26,  1954. 
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MOTION  OF  DEFENDANTS 
ESTER  TO  DISMISS 

Come  Now  defendants  Edward  R.  Ester  and  wife 
and  move  the  court  to  dismiss  plaintiff's  complaint 
in  the  above-entitled  action  on  the  ground  and  for 
the  reason  that  the  same  fails  to  state  a  claim  upon 
which  the  relief  prayed  for  therein  can  be  granted 
as  against  these  defendants. 

ROBBINS  &  ROBBINS, 

/s/  MORRIS  A.  ROBBINS. 

Attorneys  for  Defendants 
Ester. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  October  29,  1954. 
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[Title  of  District  Court  and  Cause.] 

ANSAVER  OF  DEFENDANTS  ESTER 

Come  Now  the  defendants  Edward  R.  Ester  and 
wife  and  answering  plaintiff's  Complaint  herein, 
den}^  admit  and  allege  as  follows: 

I. 

These  defendants  admit  paragraph  I  of  said 
Complaint. 

II. 

Answering  paragraph  II,  these  defendants  were 
not  parties  to  the  contract  therein  referred  to  and 
have  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  or  falsity  of  the  allegations 
contained  in  said  paragraph  and,  therefore,  deny 
the  same  on  information  and  belief. 

III. 

Answering  paragraph  III,  these  defendants  have 
no  knowledge  or  information  concerning  Exhibit  C 
referred  to  in  said  paragraph,  sufficient  to  form  a 
belief  regarding  the  provisions  in  said  paragraph 
set  forth  and,  therefore,  deny  said  paragraph  on  in- 
formation and  belief. 

IV. 

Answering  paragraph  IV,  these  defendants  were 
not  parties  to  the  contract  referred  to  in  said  para- 
graph and  have  no  knowledge  or  information  as  to 
anj^  provisions  therein  relating  to  removal  of  tem- 
porary buildings  and,  therefore,  deny  the  same  on 


1 


United  States  of  America  25 

infoiTTiation  and  belief.  Tlu^se  defendants  admit  the 
Temainder  of  said  j)aragraph  IV. 

V. 

Answering  paragraph  V,  these  defendants  have 
nevei'  seen  the  bond  referred  to  in  said  paragraph 
and  have  no  knowledge  or  information  concerning 
its  contents  and  provisions  and,  therefore,  deny  the 
same  on  information  and  belief. 

VI. 

Answering  paragraph  VI,  these  defendants  admit 
that  they  purchased  Building  #105  and  are  rent- 
ing the  same  but  deny  that  the  same  was  purchased 
from  the  Century  Investment  Corporation,  and  deny 
the  remainder  of  said  paragraph,  and  especially 
deny  that  they  are  acting  in  violation  of  any  con- 
tract or  any  law. 

VII. 

These  defendants  deny  ])ara graph  VII. 

VIII. 

Answering  paragraph  A^III.  these  defendants 
deny  the  same  and  each  and  every  allegation,  matter 
or  thing  therein  contained  insofar  as  said  paragraph 
api)lies  to  these  defendants. 

IX. 

These  defendants  deny  paragraph  IX  of  said 
Complaint. 

First  Defense 

That  no  privity  of  contract  exists  between  these 
defendants  and  the  plaintiff  and  that  these  defend- 


26  Century  Investment  Corp.,  et  al.,  vs. 

ants  are  under  no  contractual  obligation  to  remove 
the  housing  purchased  by  them  as  hereinafter  more 
particularly  alleged. 

Second  Defense 

.    i 

These  defendants  are  not  under  any  legal  obliga-  ' 
tion  by  virtue  of  any  statute,  ruling  or  otherwise, 
to  remove  the  housing  purchased  by  them. 

Third  Defense 

That  as  hereinafter  more  particularly  alleged, 
Building  #105,  owned  by  them,  is  not  temporary 
in  nature  and  not  within  the  purview  of  the  Lanhani 
Act  or  subject  to  any  of  its  provisions. 

Fourth  Defense 

That  the  removal  of  Building  #105,  owned  by 
these  defendants,  is  not  in  the  public  interest. 

Fifth  Defense 

That  to  compel  these  defendants  to  remove  Build- 
ing #105  would  be  inequitable,  unjust,  oppressive 
and  would  deprive  these  defendants  of  their  prop- 
erty and  property  rights  without  due  process  of  law 
and  in  violation  of  their  constitutional  rights.  | 

Sixth  Defense 

That   these   defendants   have   in   good   faith   ex-  i 
pended  large   sums   of  money   in   improving   snid^, 
Building  #105  and  in  converting  the  same  from  J 
temporary   into   permanent   housing,   and   for   the 
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purchase  of  the  hni<l  on  vvhicli  said  h(Hising  is  situ- 
ated, and  that  tlie  I'cnioval  of  said  lioiisiiig  would 
cause  these  defendants  graven  financial  loss  and  that 
such  removal  is  of  no  henefit  or  advantage  to  the 
X)laintiff  and  that  the  j)laintiff  would  suffer  no  dam- 
age whatever  if  said  l)uilding  is  not  removed  from 
its  present  site. 

First  Affirmative  Defense 

By  way  of  first  affirmative  defense  these  defend- 
ants allege:  That  on  or  about  June,  1953,  the  Public 
Housing  Administrator  acting  in  behalf  of  plaintiff, 
sold  and  conveyed  the  houses  described  in  plaintiff's 
Complaint  to  the  Century  Investment  Corj^oration 
and  vested  said  purchaser  with  full  power  and 
authority  to  resell  said  housing,  or  any  portion 
thereof,  to  third  party  purchasers  and  to  vest  such 
purchaser  with  full  legal  title  to  said  housing.  That 
thereafter  said  Century  Investment  Corporation 
sold  Building  #105  to  one  Carl  W.  Pague.  That  in 
November,  1958,  the  said  Carl  AY.  Pague  sold  and 
delivered  Building  #105  to  these  defendants  for  a 
valuable  consideration.  That  before  i^irchasing  the 
said  building  these  defendants  inquired  as  to  their 
right  to  keep  said  building  on  site  and  rent  the 
same.  That  one,  Virgil  J.  Pague,  who  these  defend- 
ants believe  w^as  the  president  of  Century  Invest- 
ment Corporation,  stated  and  represented  to  these 
defendants  that  it  was  lawful  and  proper  to  keep 
and  use  said  Building  #105  on  site  provided  that 
said  buildins:  was  remodelled  and  renovated  in  cum- 
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pliance  with  the  Building  Code  requirements  of  the 
City  of  Seattle.  Said  Pague  further  stated  and  rep- 
resented that  the  purchaser,  the  Century  Invest- 
ment Corporation,  had  been  renting  other  buildings 
which  were  part  of  said  housing  project  on  site  for 
a  number  of  months  with  the  full  knowledge,  per- 
mission and  acquiescence  of  the  Public  Housing 
Administrator.  That  said  Pague  suggested  to  these 
defendants  that  they  contact  the  Housing  Authority 
of  the  City  of  Seattle,  which  was  in  charge  of  said 
housing  project,  for  verification  of  his  statements 
and  representations.  That  acting  upon  said  sugges- 
tion, these  defendants  contacted  the  Housing 
Authority  of  the  City  of  Seattle  and  were  assured 
by  one  Michaelson,  the  apparent  head  of  the  Hous- 
ing Authority  of  the  City  of  Seattle,  which  had 
charge  and  control  of  said  housing  project,  that 
these  defendants  could  lawfully  rent  Building  #105 
on  site  and  that  it  would  not  be  necessary  to  re- 
move the  same,  providing  that  these  defendants 
complied  with  the  Building  Code  of  the  City  of 
Seattle. 

That  relying  upon  the  statements  and  representa- 
tions aforesaid,  and  upon  the  fact  that  the  Century 
Investment  Corporation  had  been  renting  houses  on 
site  without  interference  or  action  by  plaintiff  and 
with  the  plaintiff's  apparent  permission  and  con- 
sent, for  a  number  of  months,  and  upon  the  as- 
surance of  the  authorized  and  constituted  agency, 
in  charge  of  said  housing  project  that  it  would  not 
be  necessary  to  remove  said  building  provided  it 
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was  renovated  and  remodelled  in  accordance  with 
the  requirements  of  the  Building  Department  of 
the  City  of  Seattle,  these  defendants  did,  for  value, 
and  in  good  faith,  and  without  any  knowledge  to 
the  contrary,  purchase  the  said  Building  #105 
from  said  Carl  W.  Pague  and  did  purchase  and 
acquire  the  land  upon  which  said  building  was 
situated.  That  in  further  reliance  thereon,  these  de- 
fendants did  remodel,  renovate  and  improve  said 
Building  #105  under  proper  permits  from  the 
Building  Department  of  the  City  of  Seattle.  That 
they  removed  the  old  plumbing  and  replaced  the 
same  with  entirely  new  plumbing.  That  they  ren- 
ovated the  heating  plant,  installed  new  oil  burners 
and  storage  tanks;  placed  siding  on  the  exterior, 
installed  coverings  for  jiorches,  reinforced  the 
foundation,  renovated  and  rebuilt  the  kitchens,  in- 
stalled new  gas  ranges  and  new  refrigerators  and 
did  other  work  required  by  the  Seattle  Building 
Department  in  order  to  convert  said  temporary 
housing  into  permanent  housing  complying  with 
the  Building  Code  of  said  City.  That  these  defend- 
ants expended  in  excess  of  $16,000.00  in  the  acquisi- 
tion of  said  building,  land  and  improvements.  That 
all  of  said  expenditures  were  made  in  good  faith 
and  in  the  honest  belief  that  their  actions  were  law- 
ful and  in  reliance  upon  the  aforementioned  state- 
ments and  representations,  and  upon  the  apparent 
authority  conferred  by  plaintiff  upon  the  Century 
Investment  Co-rporation.  That  these  defendants 
were  led  to  believe  by  the  fact  that  their  vendors 
were  renting  other  buildings  on  site  without  mole- 


30  Century  Investment  Corp.,  et  at.,  vs. 

station  or  interference  by  the  plaintiff  that  it  was 
lawful  so  to  do,  and  that  plaintiff  did  not  deem  it 
in  the  public  interest  to  remove  such  buildings  and 
had  waived  its  requirement  for  their  removal.  That 
by  reason  of  the  aforesaid  acts  and  conduct  of  the 
plaintiff  and  its  agents  and  representatives,  plain- 
tiff has  either  waived,  or  is  now  estopped  from  as- 
serting, any  right  or  claim  for  the  removal  of  Build- 
ing #105  owned  by  these  defendants. 

Second  Affirmative  Defense 

By  v\^ay  of  second  affirmative  defense  these  de- 
fendants allege:  That  the  Judgment  in  the  condem- 
nation proceeding  granted  plaintiff  the  right  to 
lease  the  lands  described  in  plaintiff's  Complai^^t, 
including  the  land  novr  owned  by  these  defendants, 
on  a  year  to  year  basis  commencing  February  21r4. 
That  in  order  to  renew  said  lease  from  year  to  year, 
plaintiff  was  required  to  obtain  the  consent  of  the- 
landowners  and  to  pay  or  tender  rental  specified  in 
the  Judgment  in  said  condemnation  proceeding  be- 
fore the  commencement  of  the  next  rental  year.  That 
plaintiff  failed  to  obtain  the  consent  of  these  de- 
fendants to  renew  its  lease  on  the  land  on  whichi 
Building  #105  is  situated,  or  to  pay  or  tender  the 
rental  therefor,  prior  to  February  21,  1954.  That  by 
reason  of  such  failure,  the  plaintiff  has  either  aban- 
doiied  said  lease  or  waived  or  lost  its  right  to  r^' 
new  the  same.  That  since  February  21,  3954,  plai]ii| 
tiff  has  not  had  and  does  not  now  have  any  right 
to  the  use  of  the  land  owned  bv  these  defendants  obi! 
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wliich  Building  #105  is  situated,  ;md  no  i-i^dit  or 
title  whatever  in  said  land  or  said  l»uilding,  aiifl  is 
now  without  legal  right  to  enter  upon  said  land  for 
any  purpose  whatsoever  without  order  of  this  Court 
or  consent  of  these  defendants. 

Cross-Claim 

By  way  of  cross-claim  against  plaintiff,  these  de- 
fendants allege: 

I. 

These  defendants  reallege  their  First  Affirmative 
Defense  and  KSecond  Affirmative  Defense  hereof  and 
by  reference  incorporate  the  same  herein  and  make 
the  same  a  part  of  this  cross-claim  as  though  fully 
set  forth  herein. 

II. 

That  these  defendants  are  the  owners  and  en- 
tith^d  to  possession  of  Building  #105,  located  at 
6361  Maynard  Avenue,  Seattle,  Washington,  and 
Lots  21,  22,  23  and  parts  of  Lot  19,  and  have  a  legal 
right  of  possession  to  Lots  19  and  20,  all  in  Block 
n,  McLaughlin's  Waterfront  Addition  to  the  City 
of  Seattle,  King  County,  "^A^ashington.  That  plain- 
tiff does  not  have  and  is  not  entitled  to  assert  any 
right,  title  or  interest  in  said  building  or  said  real 
property,  and  is  not  entitled  to  the  possession  or  use 
of  eithei'.  That  these  defendants  are  entitled  to  a 
judgment  and  decree  of  this  Court  adjudging  them 
to  l)e  the  absolute  owners  and  entitled  to  exclusive 
possession  and  use  of  said  building  and  lands  and 
quieting  their  title  and  right  of  exclusive  possession 
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and  use  of  same  and  removing  the  alleged  claim  of 
plaintiff  herein  as  a  cloud  upon  these  defendants' 
said  title  and  exclusive  use  and  possession  of  said 
building  and  lands. 

Wherefore,  these  answering  defendants  pray  for 
judgment  and  decree  of  this  Court  as  follows: 

1.  Dismissing  plaintiff's  Complaint  herein  with 
prejudice  and  adjudging  that  plaintiff  take  nothing 
by  virtue  of  same. 

2.  Confirming  their  title  and  exclusive  right  of 
possession  and  use  of  said  Building  #105  and  the 
lands  on  which  the  same  is  situated  as  hereinabove 
described,  and  removing  the  plaintiff's  claim  as  a 
cloud  upon  these  defendants'  said  title. 

3.  Costs  and  disbursements  herein  incurred. 

4.  For  such  other  and  further  relief  as  the  Court 
may  deem  just  and  equitable  in  the  premises. 

/s/  MORRIS  A.  ROBBINS, 

Attorney  for  Defendants 
Ester. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  November  12,  1954. 
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[Title  of  District  (.Wrt  and  Cause.] 

ANSWER  OF  DEFENDANTS  PAGUE 

Defendants  Virgil  J.  Pagiie  and  Carl  AV.  Paj?ue 
and  Jane  Doe  Pagiie,  liis  wife,  answer  the  Com- 
plaint herein  as  follows : 

I. 

Answering  Paragraph  II,  these  defendants  deny 
that  Virgil  J.  Pague  entered  into  any  contract  in 
writing  with  the  Director  of  the  Public  Housing  Ad- 
ministration, as  therein  alleged,  or  tb.at  he  assumed 
any  obligation  to  carry  out  the  terms  of  said  nlleged 
contract. 

IT. 

Answering  Paragraph  VI,  these  defendants  admit 
that  Virgil  J.  Pague  has  acquired  from  Century 
Investment  Corporation  certain  of  the  buildings 
mentioned  in  said  Complaint  and  is  now  the  legal 
owner  thereof,  and  to  the  best  of  the  knowledge  and 
])elief  of  these  defendants,  Arthur  G.  Barnett, 
Donald  F.  Owens  and  Edward  P.  Ester  are  the 
owners  of  other  such  buildings.  These  defendants 
deny  that  tlie  buildings  are  temporary  and  admit 
ti^at  Virgil  J.  Pague  has  rented  certain  apartments 
therein,  but  deny  that  they  have  violated  in  any  way 
any  contract  to  which  they  are  parties.  Except  as 
specifically  admitted  herein,  these  defendants  deny 
each  and  every  allegation  of  ParagTaph  VI. 

III. 

These  defendants  deny  each  and  every  allegation 
in  Paragraph  VIII  and  IX  of  the  Complaint. 
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For  a  Further  and  First  Affirmative  Defense,  These 
Defendants  Allege: 

I. 
Defendant  Virgil  J.  Pague  is  the  owner  of  and 
entitled  to  the  possession  of  the  land  upon  which 
Building  102  stands,  and  said  defendant  is  the 
lessee  and  the  person  entitled  to  the  possession  of 
the  land  upon  which  Building  103  stands.  Said 
buildings  have  been  modified  so  that  they  are  not 
temporary  buildings,  and  meet  all  requirements  of 
the  Building  Codes  of  the  City  of  Seattle  and  the 
zoning  ordinances  thereof,  and  are  in  every  respect 
suitable  buildings  to  be  upon  the  land  where  they 
now  stand.  Said  buildings  are  vitally  needed  for 
public  housing  and  approval  has  been  obtained  of  the 
City  of  Seattle  for  them  to  be  located  in  the  future 
upon  the  land  where  they  now  stand. 

II. 

Any  interest  of  the  plaintiff  in  the  land  where 
said  buildings  now  stand  either  has  terminated  or 
will  terminate  shortly,  and  the  owners  of  said  land 
will  not  hold  plaintiff  to  any  obligation  to  remove 
said  buildings  therefrom  and  plaintiff  will  suffer 
no  damage  if  said  buildings  remain  upon  the  sites 
where  they  are  now  located. 

III.  ; 

Upon  the  expiration  of  plaintiff's  lease  upon  the 
sites  where  the  buildings  now  stand,  which  will 
occur  shortly  if  it  has  not  already  occurred,  defend- 
ants will  have  a  legal  right  to  maintain  said  build- 
ings thereon  and  to  replace  the  same  there  if  they 
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be  now  moved  therefrom,  and  no  good  or  equitable 
purpose  can  be  served  by  requiring  the  removal  of 
said  buildings  at  this  time. 

For   a   Further   and    Second    Affirmative    Defense, 
These  Defendants  Allege: 

I. 

The  tenure  of  i)Iaintiif  to  the  land  uj)oii  which  the 
buildings  referred  to  in  the  complaint  stand  has  ex- 
pired and  plaintiff  now  wrongfully  asserts  the  right 
to  possession  of  said  land  and  said  assertion  consti- 
tutes a  cloud  upon  the  title  of  these  and  other  de- 
fendants herein  who  are  the  I'ightful  owners  and/or 
persons  entitled  to  possession  of  both  said  land  and 
said  houses. 

\Mierefore,  these  defendants  pray  that  the  prayer 
of  the  complaint  be  denied  and  that  the  court  quiet 
the  title  in  these  defendants  to  buildings  102  and 
103  and  the  lands  upon  which  they  stand  against  any 
claims  of  plaintiff  to  any  tenure  or  right  to  posses- 
sion thereof,  and  that  these  defendants  have  such 
other  and  further  relief  as  to  the  court  shall  seem 
equitable. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 

By  /s/  LYLE  L.  IVERSEN, 

Attorneys  for  Defendants 
Pauge. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  November  12,  1954. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  CENTURY  INVESTMENT 
CORPORATION 

Century  Investment  Corporation  answers  the 
Complaint  herein  as  follows : 

I. 

Answering  Paragraph  II,  this  defendant  admits 
that  it  entered  into  a  contract  on  or  about  July  14, 
1953,  with  the  Director  of  Public  Housing  for  the 
purchase  of  certain  housing  units  as  set  out  in 
Exhibit  "C"  attached  to  the  complaint.  Except  as 
specifically  admitted  herein,  this  defendant  denies 
every  allegation  in  Paragraph  II  of  the  complaint. 

II. 

Answering  Paragraph  lY  of  the  complaint,  this 
defendant  admits  that  the  date  of  November  2, 
1953,  was  originally  set  for  completion  of  the  re- 
moval of  the  buildings,  but  alleges  that  said  date 
was  extended  and  this  defendant  was  led  to  believe 
by  authorized  agents  of  the  government  that  certain 
buildings  which  might  be  made  to  conform  to  the 
requirements  of  the  Building  Code  of  the  City  of 
Seattle  might  be  allowed  to  remain  in  place  as 
permanent  type  buildings;  and  in  reliance  thereon 
this  defendant  sold  buildings  102,  103,  104  and  105 
to  other  parties  without  removing  the  same  from  the 
locations  upon  which  they  stood,  and  said  buildings 
have  been  so  modified  as  to  meet  all  the  require- 
ments of  the  City  of  Seattle  and  said  structures  are 
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IK)  longer  temporary  buildings.  This  defendant  ad- 
mits that  said  buildings  now  stand  upon  the  lots 
alleged  in  Paragraj)!!  TV.  Except  as  admitted 
herein,  the  allegations  of  Paragraph  IV  are  denied. 

III. 

Answering  Paragraph  VI  of  the  complaint,  this 
defendant  admits  that  Virgil  J.  Pague  purchased 
from  it  buildings  102  and  103,  and  denies  every 
other  allegation  of  Paragraph  VI. 

IV. 

This  defendant  denies  each  and  every  allegation 
of  Paragraj)hs  VIII  and  IX  of  the  complaint. 

For  a  Further  and  Affirmative  Defense,  This  De- 
fendant Alleges : 

I. 
Each  of  the  buildings  now  standing  u]K)n  its 
original  site  has  been  so  modified  that  the  same  is 
not  a  temporary  building,  and  each  of  said  build- 
ings meets  all  requirements  of  the  Building  Code 
of  the  City  of  Seattle  and  the  zoning  ordinances 
thereof,  and  is  in  every  respect  suitable  to  be  upon 
the  land  where  it  now  stands.  Said  buildings  are 
vitally  needed  for  public  housing  and  approval  has 
been  obtained  from  the  City  of  Seattle  for  them  to 
be  located  in  the  future  upon  the  land  where  they 
now  stand. 

n. 

Any  interest  of  plaintiff  in  the  land  where  said 
buildings  now  stand  either  has  terminated  or  will 
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terminate  shortly,  and  the  owners  of  said  land  will 
not  hold  plaintiff  to  any  obligation  to  remove  said 
buildings  therefrom  and  plaintiff  will  suffer  no 
damage  if  said  buildings  remain  upon  the  sites 
where  they  are  now  located. 

III. 

Upon  the  expiration  of  plaintiff's  lease  upon  the 
sites  where  the  buildings  now  stand,  which  will  oc- 
cur shortly  if  it  has  not  already  occurred,  the 
owners  of  said  buildings  will  have  a  legal  right  to 
maintain  said  buildings  thereon  and  to  replace  the 
same  there  if  they  be  now  removed  therefrom,  and 
no  good  or  equitable  purpose  can  be  served  by  re- 
quiring the  removal  of  said  buildings  at  this  time. 
The  owner  of  each  of  said  houses  is  also  the  owner 
or  lessee  and  the  person  entitled  to  possession  of 
the  land  upon  which  the  same  now  stands. 

Wherefore,  this  defendant  prays  that  the  com- 
plaint be  dismissed  as  to  it. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 

Attorneys  for  Defendant  Cen- 
tury Investment  Company, 

By  /s/  LYLE  L.  IVERSEN. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  November  12,  1954. 
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[Title;  of  District  Court  and  Cause.] 

ANSWER,  DEFENSES  AND  AFFIRMATIVE 
DEFENSES  DY  DEFENDANTS  DONALD 
F.  OWENS  AND  JEAN  OWENS,  His  Wife, 
AND  ARTHUR  G.  BARNE^CT  AND  VIR- 
GINIA D.  DARNETT,  HIS  WIFE 

Come  now  the  above-named  defendants,  Donald 
F.  Owens  and  Jean  Owens,  his  wife  and  Arthur  G. 
Barnett  and  Virginia  D.  Barnett,  his  wife,  and  by 
way  of  answer  to  the  complaint  of  the  plaintiff 
allege  as  follows: 

I. 

Answering  paragraph  II  of  plaintiff's  complaint, 
these  defendants  allege  that  they  are  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  thereof. 

II. 

Answering  paragraph  III  of  said  complaint,  these 
defendants  allege  that  the  exhibits  referred  to 
therein  and  from  which  quotations  are  taken,  speak 
for  themselves. 

III. 

Answering  paragraph  IV  of  said  complaint,  these 
defendants  allege  that  they  are  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  thereof;  that  these  defendants  admit  the  al- 
legations in  said  paragraph  as  set  forth  on  page  .3 
of  plaintiff's  comi^laint  beginning  line  10  and  line 
11  as  to  a  portion  of  Building  104,  as  to  the  loca- 
tion thereof. 
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IV. 

Answering  paragraph  V  of  plaintiff's  complaint, 
admit  the  same. 

V. 

Answering  paragraph  VI  of  plaintiff's  complaint 
as  it  pertains  to  these  defendants  admit  that  these 
defendants  purchased  Building  104,  and  admit  that 
these  defendants  have  rented  apartments  in  said 
Building  104,  and  deny  all  the  other  remaining  al- 
legations in  said  paragraph  VI,  and  specifically 
deny  that  they  purchased  from  Century  Investment 
Corporation,  and  deny  that  Building  104  is  tempo- 
rary. 

VI. 

Answering  paragraph  VII  of  plaintiif's  com- 
plaint, these  defendants  deny  the  same  excepting 
that  as  to  these  defendants  the  said  A.  E.  Sherman 
asserts  an  adverse  claim  in  the  form  of  a  lien  filed 
by  the  said  A.  E.  Sherman  against  Building  104. 

VII. 

Answering  paragraph  VIII  of  plaintiff's  com- 
plaint, these  defendants  deny  the  same. 

VIII. 

Answering  paragraph  IX  of  plaintiff's  complaint, 
these  defendants  deny  the  same  insofar  as  these 
defendants  are  referred  to  therein. 

First  Defense 

The  complaint  fails  to  state  a  claim  against  the 
defendants,  Donald  F,.  Owens  and  Jean  Owens,  his 
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wife;    and   Artliiir   0.    Barnett   and    Virginia    I). 
Barnett,  his  wife,  upon  which  relief  may  be;  granted. 

Second  Deicnse 

'^rhat  the  defendants,  Donald  F.  Owens  and  Jean 
Owens,  his  wife;  and  Arthur  G.  Barnett  and  Vir- 
ginia I).  Barnett,  his  wife,  are  not  parties  to  the 
contract  for  the  violation  of  which  damages  are 
sought  by  the  plaintiff. 

Third  Defense 

That  the  laws  of  the  United  States  relate  to  tem- 
porary housing  whereas  Building  104,  now  owned 
by  the  defendants,  Donald  F.  Ow^ens  and  Jean 
Owens,  his  wife;  and  Arthur  G.  Barnett  and  Vir- 
ginia D.  Barnett,  his  wife,  and  which  was  formerly 
temporary  and  subject  to  condemnation  under  the 
laws  of  the  Citj^  of  Seattle,  has  been  changed  and 
is  now  permanent  housing  in  comi)liance  with  the 
codes  of  the  City  of  Seattle  governing  the  occupancy 
of  dw^el lings  by  human  beings;  that  whereas  re- 
moval of  temporary  housing  is  declared  in  the  laws 
of  the  United  States  to  be  in  the  public  interest, 
the  removal  of  permanent  housing  is  not  in  the 
public  interest. 

Fourth  Defense 

That  plaintiff  has  abandoned  its  use  of  the  laiid 
upon  which  Building  104  is  situate,  legally  de- 
scribed as  follows: 

The  South  V2  of  Lot  12  and  Lots  13,  14,  15, 
16,  17,  18,  19  and  20,  Block  11,  Joseph  R.  Mc- 
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Laughlin's  Water  Front  Addition  to  the  City 
of  Seattle,  according  to  plat  thereof,  Recorded 
in  Volume  13  of  Plats,  page  28,  records  of  King 
County,  King  County,  Washington. 

that  these  defendants  are  the  owners  of  said  land, 
having  paid  $17,484.91  for  the  purchase  thereof,  a 
portion  of  the  same  being  bought  under  a  contract 
for  the  sale  of  real  estate  on  which  there  is  an  ap- 
proximate balance  now  due  of  $4,300.00;  that  the 
said  land  was  condemned  along  with  other  parcels 
for  emergency  housing  and  said  emergency  has  long 
ceased  to  exist,  and  plaintiff  has  already  released 
other  portions  of  said  lands  and  is,  without  good 
reason  in  law  or  in  equity,  attempting  to  renew  its 
lease  of  the  lands  now  owned  by  these  defendants; 
that  the  sole  reason  for  the  plaintiff's  renewals  or 
attempted  renewals  under  the  facts  as  set  forth  in 
the  affirmative  defenses  of  the  defendants,  Donald 

F.  Owens  and  Jean  Owens,  his  wife;  and  Arthur 

G.  Barnett  and  Virginia  D.  Barnett,  his  wife,  which 
by  this  reference  are  incorporated  herein  as  though 
fully  set  forth,  is  to  clear  the  land  ow^ned  by  these 
defendants  of  ''temporary"  housing  and  return  it 
to  these  defendants  in  such  a  condition  so  that  the 
plaintiff  will  not  be  subject  to  an  action  for  damages 
by  these  defendants;  that  plaintiff  has  attempted 
to  renew  said  leases  from  time  to  time  in  a  manner 
not  authorized  by  law. 
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Fifth  Defense 

That  plaintiff  is  attempting  to  deprive  these  de- 
fendants, Donald  F.  Owens  and  Jean  Owens,  his 
wife;  and  Arthur  G.  Darnett  and  Vir^;inia  D. 
Barnett,  his  wife,  of  their  profX'rty  without  due 
process  of  law. 

First  Affii-mative   Defense 

These  defendants,  Donald  F.  Owens  and  Jean 
Owens,  his  wdfe;  and  Arthur  G.  Barnett  and  \ir- 
ginia  D.  Barnett,  his  wdfe,  allec^e  that  during  the 
latter  part  of  Novemher,  1953,  they  were  advised 
that  buildings  102  and  103,  also  involved  in  this 
suit,  were  occupied  by  tenants  and  that  the  City 
of  Seattle  had  allowed  occupancy  of  these  buildings 
by  human  beings  after  compliance  with  Seattle 
building  codes,  and  that  the  plaintiff  has  advised 
that  if  title  to  the  lands  and  the  units  situate  thereon 
became  merged  and  the  buildings  made  to  comply 
with  the  building  codes  of  the  City  of  Seattle,  that 
the  same  would  constitute  a  removal  under  the  laws 
of  the  United  States;  that  with  reference  to  Build- 
ing 104,  the  defendant,  Arthur  G.  Barnett,  was  ad- 
vised by  plaintiff's  agents  that  if  the  land  and 
Building  104  located  thereon  were  owned  by  one 
party  and  changes  made  to  com])ly  with  the  build- 
ing codes  of  the  City  of  Seattle,  the  same  would 
constitute  "a  removal"  under  the  laws  of  the  United 
States,  but  that  adequate  proof  thereof  should  be 
forwarded  to  the  plaintiff:  that  relying  on  plain- 
tiff's conduct  and   advice   the  defendants,   Donald 
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F.  Owens  and  Jean  Owens,  his  wife;  and  Arthur 

G.  Barnett  and  Virginia  D,  Barnett,  his  wife,  con- 
summated purchase  of  a  portion  of  Building  104 
from  R.  M.  Scougal  and  F.  T.  Crow  for  the  sum 
of  $1,715.09  and  the  remaining  portion  of  Buildinr; 
104  from  Virgil  J.  Pague  for  the  sum  of  $4,696.00. 
The  original  cost  of  said  Building  104  as  shown  in 
plaintiff's  Exhibit  C-2  is  the  sum  of  $2,898.00.  These 
defendants  participated  in  no  portion  of  the  profit 
made  from  said  sale  by  the  defendants,  Gcnlur) 
Investment  Corporation  or  any  of  its  vendees. 

Relying  on  the  two  Warranty  Bills  of  Sale  ob- 
tained from  vendors,  and  having  already  pu.rc]ia;^v\i 
the  land,  as  set  forth  hereinabove  in  paragraph 
Fourth  Defense,  these  defendants,  Donald  F.  Owens 
and  Jean  Owens,  his  wife;  and  Arthur  G.  Barnett 
and  Virginia  D.  Barnett,  his  wife,  expended  ap- 
proximately $17,337.14  in  addition  to  the  purchase 
price  of  the  buildings,  to  comply  with  the  building 
codes  of  the  City  of  Seattle,  excepting  for  approxi- 
mately $3,100.00  for  the  purchase  and  installation 
of  gas  stoves,  meters  and  new  Westinghouse  re- 
frigerators; that  additional  work  is  needed  on  the 
heating  plant  and  at  the  time  of  the  trial  of  this 
action  the  final  cost  thereof  will  be  submitted  in 
evidence ;  that  according  to  estimates  given  to  these 
defendants,  it  will  cost  approximately  $4,600.00 
to  cut  up  and  move  Building  104  and  to  return  said 
building  back  to  the  land  owned  by  these  defend- 
ants; that  it  would  be  a  useless  act  to  thus  compel 
the  defendants,  Donald  F.  Owens  and  Jean  Owens, 
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his  wife;  and  Arthur  G.  Jiamett  and  Virginia  D. 
Barnett,  his  wilo,  to  move  said  units  only  long 
enough  to  allow  the  plaintiff  to  return  the  land  to 
those  defendants,  thus  enabling  these  defendants 
to  move  said  building  back  onto  their  land;  further- 
more, it  would  be  a  useless  expense,  not  favored  in 
equity,  to  pay  the  costs  of  moving  said  Building  104 
back  and  forth,  together  with  the  costs  of  dis- 
connecting and  reconnecting  the  gas  mains,  hun- 
dreds of  feet  of  which  were  installed  by  the  Seattle 
Gas  Company  to  reach  the  building  belonging  to 
these  defendants  and  the  defendants  Ester,  and  to 
disconnect  and  reconnect  electric  wiring,  plumbing, 
sowers,  etc.;  that  these  acts  would  not  bo  in  the 
public  interest;  that  the  damage  and  losses  to  the 
defendants,  Donald  F.  Owens  and  Jean  Owens,  his 
wife;  and  Arthur  G.  Barnett  and  Virginia  D. 
Barnett,  his  wife,  would  be  enormous,  v.hile  the  al- 
leged damage  to  the  plaintiff  would  be  minor,  if  pt 
all. 

That  the  yearly  rental  which  the  plaintiff  alleges 
as  damages  for  the  year  beginning  February  21, 
1954,  because  plaintiff  has  been  forced  to  renew  its 
use  of  the  lands  amounts  to  the  sum  of  $159.00 
per  year  for  lands  owned  by  the  defendants,  Donald 

F.  Owens  and  Jean  Owens,  his  wife:  and  Artbur 

G.  Barnett  and  Virginia  D.  Barnett.  his  wife,  of 
which  sum  $117.00  is  still  in  the  possession  of  the 
plaintiff  and  has  not  been  paid  to  or  tendered  to 
these  defendants;  that  these  defendants  waive  any 
right  to  said  rent  and  will  stipulate  to  return  to 
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plaintiff  the  amount  of  rent  paid  and  will  waive 
said  $117.00  and  will  stipulate  to  the  return  of  the 
land  and  acceptance  of  the  same  in  its  present  con- 
dition and  to  hold  plaintiff  harmless;  that  plaintiff 
has  released  other  lands  involved  herein  upon 
waiver  of  rent  and  reimbursement  of  rent  and  ac- 
ceptance of  the  land  in  its  condition  and  without 
liability  running  against  the  plaintiff. 

Second  Affirmative  Defense 

These  defendants,  Donald  F.  Owens  and  Jean 
Owens,  his  wife;  and  Arthur  Gr.  Barnett  and  Vir- 
ginia D.  Barnett,  his  wife,  allege  all  of  the  matters 
set  forth  in  the  First  Affirmative  Defense  and  by 
reason  of  the  matters  set  forth  therein  allege  that 
the  plaintiff  is  estopped  to  deny  its  opinions,  ad- 
vice and  actions  therein  stated  and  relied  upon  by 
these  defendants. 

Third  Affirmative  Defense 

These  defendants,  Donald  F.  Owens  and  Jean 
Owens,  his  wife;  and  Arthur  G.  Barnett  and  Vir- 
ginia D.  Barnett,  his  wife,  based  on  the  facts  re- 
lated in  the  First  Affirmative  Defense,  which  is 
realleged  herein,  allege  that  the  plaintiff,  by  its 
laches  and  course  of  conduct,  entrapped  these  de- 
fendants, and  plaintiff  is  thereby  foreclosed  in  law 
and  in  equity  from  the  relief  which  it  seeks;  further i 
in  this  respect,  these  defendants  allege  that  it  is 
common  knowledge,  of  which  the  Court  will  take' 
judicial  notice,  that  similar  units  to  those  contained 
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ill  Building  104  have  been  sold  and  placed  on  other 
locations  in  the  City  of  Seattle  and  changed  to 
comply  with  the  building  codes  of  the  City  of 
Seattle,  and  that  there  was  therefore  good  reason  in 
fact  or  in  law  or  in  equity  for  these  defendants  to 
believe  and  rely  upon  the  opinions,  advice  and  con- 
duct of  the  plaintiff  that  the  changes  made  would 
constitute  a  technical  removal. 

Fourth  Affirmative  Defense 

These  defendants,  Donald  F.  Owens  and  Jean 
Owens,  his  wife;  and  Arthur  G.  Barnett  and  Vir- 
ginia D.  Barnett,  his  wife,  reallege  their  First 
Affirmative  Defense  and  based  on  the  facts  therein 
stated  allege  that  plaintiff  has  waived  any  rights  it 
may  have  possessed  against  the  defendants,  Donald 
F.  Owens  and  Jean  Owens,  his  wife;  and  Arthur  G. 
Barnett  and  Virginia  D.  Barnett,  his  wife.  The 
plaintiff  has  further  waived  any  rights  it  may  have 
possessed  for  the  reason  that  plaintiff,  knowing  of 
the  plans  and  of  the  work  done  and  of  the  jourchases 
of  Building  104  and  the  land  thereunder  by  these 
defendants,  and  the  fact  that  these  defendants  were 
relying  on  the  representations  of  plaintiff's  agents 
and  were  acting  in  reliance  thereon,  permitted  these 
defendants  to  continue  their  course  of  conduct  in 
making  the  purchases  and  changes  referred  to 
herein. 

T^^lerefore,  the  defendants,  Donald  F.  Owens  and 
Jean  Owens,  his  wife;  and  Arthur  G.  Barnett  and 
Virginia  D.  Barnett,  his  wife,  pray  that  the  prayer 
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of  the  plaintiff  be  denied  as  to  these  defendants, 
excepting  plaintiff's  prayer  for  such  other  and 
further  lelief  as  to  the  Court  may  seem  just  and 
equitable,  and  that  the  Court  assess  any  damages 
found  to  be  due  the  plaintiff  against  the  parties 
privity  to  the  contract  with  the  plaintiff. 

ALEC  DUFF,  and 
ARTHUR  a.  BARNETT, 

Attorneys  for  the  Defendants,  Donald  F.  Owens 
and  Jean  Owens,  His  Wife;  and  Arthur  G. 
Barnett  and  Virginia  D.  Barnett,  His  Wife. 

By  /s/  ALEC  DUFF. 

Receipt  of  copy  acknowledged. 
[Endorsed]:  Filed  November  12,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  DISCHARGING  RULE  TO  SHOW 
CAUSE  AND  DENYING  MOTIONS  TO 
DISMISS 

An  order  to  show  cause  having  heretofore  been 
issued  by  this  Court  citing  the  defendants  to  appear 
on  the  5th  day  of  November,  1954,  at  2:00  o'clock 
p.m.  and  show  cause  why  they  should  not  be  re- 
quired to  remove  certain  buildings  described  in 
the  complaint,  and  to  do  certain  other  things  men- 
tioned in  said  order  to  show  cause,  and  the  defend- 
ants having  made  return  to  said  order  to  show  cause 
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and  the  defendants  having  separately  moved  to  dis- 
miss the  eom})laint  and  said  (jrdor  to  show  cause 
having  regularly  come  on  for  hearing  at  the  time 
stated,  and  said  motions  to  dismiss  having  hecn 
noted  for  said  time,  and  all  tlu?  i)arties,  plaintiff  and 
defendant,  having  been  represented  by  counsel,  and 
the  Court  having  heard  the  arguments  and  having 
considered  the  affidavits  in  support  and  in  oppo- 
sition to  the  rule  to  show  cause,  and  being  fully 
advised  in  the  premises,  it  is  hereby 

Ordered,  Adjudged  and  Decreed: 

1.  That  plaintiff  take  nothing  under  the  order 
to  show  cause  and  that  the  rule  be  discharged. 

2.  That  the  motions  to  dismiss,  made  separately 
by  the  defendants,  be  and  they  are  hereby  each 
denied. 

3.  Defendants  shall  have  until  Friday,  November 
12,  1954,  to  answer  the  complaint. 

Done  in  Open  Court  this  16th  day  of  November, 
1954. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 
Presented  by: 

LYCETTE,  DIAMOND  & 
SYLVESTER, 
Attorneys    for    Defendants 
Pague; 

By  /s/  LYLE  L.  I^^RSEN. 
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Approved  as  to  form  and  Notice  of  Presentation 
waived : 

/s/  ALEC  DUFF, 
Attorney  for  Arthur  G.  Barnett  et  ux.,  and  Donald 
P.  Owens,  et  ux.,  Defendants. 

/s/  MALCOLM  McLEOD, 
Attorney  for  Hartford  Accident  &  Indemnity  Co. 
and  A.  E.  Sherman. 

/s/  GERALD  SHUCKLIN, 

Attorney     for    Defendant 
Geneva  L.  Pague. 

Approved  for  entry  and  Notice  of  Presentation 
waived : 

/s/  MORRIS  A.  ROBBINS, 

Attorney    for    Defendants 
Ester. 

Approved  as  to  form: 

/s/  CHARLES  P.  MORIARTY, 

United   States  Attorney; 

/s/  JOHN  A.  ROBERTS,  JR., 
Assistant  U.  S.  Attorney, 
Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  November  16,  1954. 


I 


United  States  of  America  51 

[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADMISSIONS 

Defendant,  Century  Investment  Corporation,  re- 
quests plaintiff,  within  ten  days  after  service  of 
this  request,  to  make  the  following  admissions  for 
the  purpose  of  this  action  only,  pursuant  to  Rule 
36  of  the  Rules  of  Civil  Procedure: 

1.  That  the  document  attached  hereto,  lieaded 
"Resolution  No.  16729"  is  a  true  copy  of  a  resolu- 
tion passed  by  the  Council  of  the  City  of  Seattle  on 
the  13th  day  of  Sei)tember,  1954,  and  that  the  same 
is  on  file  with  the  Comptroller  and  Clerk  of  the 
City  of  Seattle  and  has  not  been  rescinded  or  modi- 
fied by  the  Council  of  the  City  of  Seattle,  and 
further,  that  a  certified  copy  of  said  resolution  was 
transmitted  by  the  City  Clerk  of  the  City  of  Seattle 
to  the  San  Francisco  Field  Office  of  the  Federal 
Public  Housino;  Administration. 

2.  That  the  document  attached  hereto,  headed 
"Re:  Cancellation  of  permit  for  use  and  occupancy 
of  street  area"  is  a  true  copy  of  a  letter  transmitted 
by  the  Board  of  Public  Works  of  the  City  of 
Seattle  to  the  Federal  Agency  shown  thereon,  and 
that  the  same  was  duly  received  on  a  date  shortly 
after  that,  which  the  document  bears. 

3.  That  the  action  of  the  Board  of  Public  Works 
of  the  City  of  Seattle  as  related  in  the  attached 
letter,  headed  "Cancellation  of  permit  for  use  and 
occupancy   of  street   area"   is   correctly   stated   in 
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said  document,  and  that  said  action  did  take  place. 

4.  That  Virgil  J.  Pague  is  the  owner  of  the 
land  upon  which  building  102  stands. 

5.  That  defendant  Virgil  J.  Pague  owns  or  has 
under  lease  from  the  owner  thereof,  the  land  upon 
which  Building  103  stands. 

6.  That  on  or  about  the  5th  day  of  January, 
1955,  defendant  Virgil  J.  Pague  served  upon  the 
United  States  District  Attorney  and  filed  in  Cause 
No.  1143,  a  document  in  accordance  with  the  copy 
thereof  attached  hereto,  headed  "Notice  of  Refusal 
to  Renew." 

LYCETTE,  DIAMOND  & 
SYLVESTER, 
Attorneys  for  Defendant,  Century  Investment  Cor- 
poration, 

By  /s/  LYLE  L.  IVERSEN. 


Resolution  No.   16729 

A  Resolution  approving  the  long  term  use  on  the 
site  of  certain  renovated  temporary  family  dwell- 
ing units  in  Block  11,  J.  R.  McLaughlin's  Water- 
front Addition  for  rental  purposes;  and  making  a 
recommendation  to  the  Public  Housing  Authority 
in  connection  therewith. 

Whereas,  the  petitioners  mentioned  in  Comp- 
troller's File  No.  225125  state  that  they  have  pur- 
chased and  have  renovated  certain  temporary  family 
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dwelling  units  which  the  Public  Housing  Admin- 
istration has  sold  for  removal  from  the  site;  and 

Whereas,  said  petitioners  have  requested  the  City 
Council  to  recommend  the  on-site  sale  to  them  of 
said  units  by  the  Public  Housing  Administration 
for  long  term  use  by  the  petitioners  for  rental  pur- 
poses; and 

Whereas,  the  City  Council  deems  such  use  to  be 
consistent  with  the  jmblic  interest  in  this  instance; 

Now,  therefore, 

Be  It  Resolved  by  the  City  Council  of  the  City 
of  Seattle: 

That  certain  temporary  family  dwelling  units 
in  Block  11,  J.  R.  McLaughlin's  Waterfront  Addi- 
tion which  have  been  purchased  and  renovated  by 
the  j)etitioners  mentioned  in  Comptroller's  File 
No.  225125,  are  hereby  approved  for  use  on  the 
site  for  rental  purposes,  for  a  period  of  five  years 
from  October  1,  1953 :  and  the  City  Clerk  is  hereby 
authorized  and  directed  to  so  advise  the  Public 
Housing  Administration,  San  Francisco  Field 
Office,  1360  Mission  Street,  San  Francisco  3,  Cali- 
fornia, by  transmitting  a  certified  copy  of  this 
resolution  to  said  agency  with  the  recommendation, 
which  is  hereby  incorporated  in  this  resolution,  that 
said  agency  waive  its  requirement  for  the  removal 
of  such  units  from  the  site  and  })ermit  the  on-site 
sale  thereof  for  such  use  to  the  petitioners,  to  wit: 
Arthur  G-.  Barnett  and  Associates,  1304  Northern 
Life  Tower,  Seattle  1,  Washington. 
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Passed  the  City  Council  the  13th  day  of  Septem- 
ber, 1954,  and  signed  by  me  in  open  session  in 
authentication  of  its  passage  this  13th  day  of  Sep- 
tember, 1954. 

/s/  M.  B.  MITCHELL, 

President  of  the  City  Council. 

Filed  by  me  this  13tli  day  of  September,  1954. 
Attest: 

/s/  N.  C.  THOMAS, 

City    Comptroller    and    City 
Clerk, 

By  /s/  W.  A.  PENNE, 
Deputy. 

State  of  Washington, 
County  of  King, 
City  of  Seattle — ss. 

I,  W.  C.  Thomas,  Comptroller  and  City  Clerk  of 
the  City  of  Seattle,  do  hereby  certify  that  the  within 
and  foregoing  is  a  true  and  correct  copy  of  Resolu- 
tion No.  16729  of  the  City  Council  of  the  City  of 
Seattle,  being 

A  Resolution  approving  the  long-term  use  of  the 
site  of  certain  renovated  temporary  family  dwelling 
units  in  Block  11,  J.  R.  McLaughlin's  Waterfront 
Addition,  for  rental  purposes ;  and  making  a  recom- 
mendation to  the  Public  Housing  Administration  in 
connection  therewith  as  the  same  appears  on  file, 
and  of  record  in  this  Department. 
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In  Witness  Whereof,  T  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  City  of  Seattle,  this 
14th  day  of  September,  1954. 

[Seal]  W.  C.  THOMAS, 

Comptroller  and  City  Clerk, 

By  /s/  C.  G.  ERLANDSON. 


October  28,  1953. 
Registered 

Re:  Cancellation  of  permit  for  use  and  occupancy 
of  street  area. 

Federal  Public  Housing  Authority, 

Mr.  John  Melville, 

Director  of  the  San  Francisco  Field  Office, 

1360  Mission  Street, 

San  Francisco,  California. 

Dear  Sir: 

It  has  been  brought  to  the  attention  of  the  Board 
of  Public  Works  that  the  housing  project  in  the 
vicinity  of  6th  South  and  Michigan  Street  is  being 
dismantled  and  the  property  being  cleared  of  all 
structures.  The  Board  of  Public  Works,  City  of 
Seattle  permit,  A  5575,  covers  the  use  and  occu- 
pancy of  certain  streets  and  alleys  in  this  area  upon 
which  buildings  in  this  project  were  located. 

The  Board  of  Public  Works  in  regular  session 
today,  in  view  of  this  development,  took  action  to 
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cancel  permit  A  5575  and  in  accordance  therewith 
you  are  herewith  notified  that  all  buildings  and  ap- 
purtenances occupying  the  streets  and  alleys  covered 
in  the  above  permit  must  be  removed  and  the  prop- 
erty restored  to  its  original  condition  within  30  days 
from  the  date  of  this  notice. 

By  order  of  the  Board  of  Public  Works  in  regu- 
lar session  October  28,  1953. 

Respectfully  yours, 

BOARD  OF  PUBLIC  WORKS, 

E.  G.  HENRY, 

Executive  Secretary, 
sb 
cc:  Mr.  Matson 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  REFUSAL  TO  RENEW 

To  the  above-named  Petitioner,  and  to  Charles  P.' 
Moriarty  and  Richard  D.  Harris,  its  Attorneys : 

Virgil  J.  Pague  hereby  gives  notice  that  he  does 
not  consent  to  the  renewal  of  the  lease  of  the  above- 
named  Petitioner  as  to  Parcels  1  to  11  for  the 
period  beginning  February  21,  1955,  and  further.! 
that  he  does  not  recognize  that  the  Petitioner  has: 
any  tenancy  at  this  time  in  said  property  or  anj 
right  to  renewal. 
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Dated  at  Seattle,  Washington,   this  5th   day   of 
January,  1955. 

LYCETTE,  J)JAMONI)  & 
SYLVESTER, 

By  LYLE  L.  IVERSEN, 

Attorneys  for  Virgil  J.  Pagiie. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  May  24,  1955. 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  BY  DEFENDANTS  PAGUE 
AND  CENTURY  INVESTMENT  CORPO- 
RATION TO  GOVERNMENT'S  PROPOSED 
FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Defendants  Pague  and  Century  Investment  Cor- 
poration object  to  the  draft  of  findings  and  conclu- 
sions proposed  by  the  government  on  the  following 
grounds : 

1.  The  draft  was  not  served  upon  counsel  for 
these  defendants  in  time  to  permit  them  five  days 
for  making  objections  and  proposing  alternate 
findings  as  provided  in  Rule  26  of  the  local  rules 
of  the  United  States  District  Court  for  the  Western 
District  of  Washington. 

2.  Paragraph  IV  of  the  proposed  findings  is 
not  supported  by  any  evidence. 
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3.  The  findings  are  incomplete  in  that  they  fail 
to  include  the  following  important  factual  elements : 

(a)  The  real  estate  underlying  Buildings  102 
and  103  is  owned  by  defendant,  Virgil  J.  Pague, 
and  the  real  estate  underlying  Buildings  104  and 
105  is  owned  by  the  other  defendants  herein,  re- 
spectively. 

(b)  The  right  of  the  government  to  the  use  of 
the  street  areas  underlying  said  buildings  has  ])een 
revoked  and  said  permission  is  vested  in  defendants 
by  the  City  of  Seattle. 

(c)  Louis   J.   Michaelson   acted   as   the   contact' 
for   plaintiff   in   all   dealings   with    purchasers   of 
housing  in  the  project  designated,  Wash-45302. 

(d)  Louis  J.  Michaelson  led  defendants  to  be- 
lieve that  approval  would  be  forthcoming  for  leav- 
ing the  buildings  on  site  if  brought  up  to  city  codes 
and  acquiesced  in  and  encouraged  defendants  to 
expend  large  sums  of  money  in  remodeling  said 
buildings  to  bring  them  up  to  city  codes. 

(e)  Louis  J.  Michaelson  was  vested  with  ap- 
parent authority  to  deal  on  behalf  of  plaintiff  in 
all  matters  respecting  the  administration  and  inter- 
pretation of  the  contract  of  sale  of  the  buildings 
in  question. 

(f)  Buildings  102  and  103  were  purchased  by 
and  are  the  property  of  Virgil  J.  Pague. 

(g)  Defendants  have  declined  to  recognize  the 
right  of  the  government  to  renew  its  lease  and  have 
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failed   and   refuse   to   accej)!   any   rental    payment 
therefor. 

(h)  That  at  the  eonelusion  of  the  trial  of  this 
cause  upon  motion  of  defendants'  counsel,  Jane 
Doe  Pague,  former  wife  of  Virgil  Pague,  was  dis- 
missed as  a  defendant. 

4.  Paragraph  XII  of  the  i)ropos('d  findings  mis- 
states the  order  of  the  court  in.  that  it  undertakes 
to  specify  the  emergency  as  that  declared  by  the 
President  of  the  United  States  whereas  said  order 
does  not  make  any  such  statement. 

5.  The  prox)Osed  findings  are  deficient  in  that 
they  fail  to  include  the  fact  that  the  government  did 
not  establish  any  monetary  damages. 

6.  Paragraph  IV  of  the  Conclusions  of  Law  is 
erroneous  in  reciting  that  in  entering  into  the  con- 
tract, the  plaintiff's  agency,  the  Public  Housing 
Administration,  was  complying  with  the  mandatory 
requirements  of  Section  313  of  the  Lanham  Act. 

7.  The  proposed  findings  in  paragraph  VIII  of 
the  Conclusions  of  Law  are  erroneous  in  that  they 
state  entirely  wrong  and  illegal  conclusions  and 
undertake  to  change  the  contract  from  that  entered 
into  by  the  parties. 

8.  Conclusions  of  Law  IX  is  improper  in  that  it 
undertakes  to  require  specific  performance  against 
persons  who  are  not  parties  to  a  contract.  It  is 
further  wrong  in  that  it  is  based  upon  im^propei^ 
concepts  of  law. 
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9.  Paragraph  X  of  the  Conclusions  of  Law  is 
improper  in  concluding  that  the  plaintiff  had  ex- 
clusive use  of  the  real  estate  underlying  the  build- 
ings involved  in  this  action  since  said  possession  was 
lost  both  legally  and  physically  by  the  plaintiff. 

10.  Paragraph  XI  of  the  proposed  Conclusions 
of  Law  is  improper  in  that  it  undertakes  to  find, 
contrary  to  the  evidence,  that  the  plaintiff  has  been 
damaged  and  calls  for  an  accounting  without  any 
designation  of  the  method  of  accounting  and  with- 
out any  legal  basis  for  an  accounting. 

11.  Paragraph  XII  of  the  proposed  Conclusions 
of  Law  is  erroneous  in  that  it  denies  relief  to  which 
the  defendants  are  entitled  under  the  law. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 
Attorneys  for  Defendants  Century  Investment  Cor- 
poration and  Defendants  Pague. 

By  /s/  LYLE  L.  IVERSEN. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  October  12,  1955. 


[Title  of  District  Court  and  Cause.] 

PROPOSED  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 


IX. 

From  the  time  that  the  respective  defendants  ac 
quired  huul  upon  which  the  buildings  in  questiou 
.fnod.  thev  have  declined  to  consent  to  any  renewals 
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and  liavc  declined  to  accept  ;my  i-cut  tlicreloi-c  ;ind 
any  arnonnts  wliicJi  liaxc  been  |)ai(l  by  the  (iovei-n- 
nient  into  eoni't  on  aceonnt  of  said  iM-ntals  still  i-e* 
main  in  the  hands  of  the  clerk;  that  there  is  no 
pi'oof  that  said  payments  to  the  <-leik  inehnh'  the 
fnll  amonnt  of  the  specified  rental  including-  par- 
ticnlarly   payment  of  taxes. 

*  *  -X- 

Presented  by: 

ARTHUR  G.  BARNETT,  and 
ALEC  DUFF, 
Attorneys  for  Arthur  G.  Barnett  and  Donald  F. 
Owens,  and 

MORRIS  ROBBINS, 

Attorney  for  Edward  R.  Ester. 

The  foregoing  forms  of  findings  of  fact  and  con- 
clusions of  law  were  by  counsel  presented  to  the  un- 
dersigned trial  judge  with  a  request  that  the  Court 
sign  and  enter  them  on  October  20,  1955,  which 
request  was  on  said  date  respectfully  denied. 

/s/  JOHN  C.  BOWEN, 
Judge. 

Receipt  of  copy  acknowledged. 

Lodged  October  19,  1955. 

Rejected,  endorsed  and  filed  October  20.  1955. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  cause  having  come  on  for  trial  before  the 
undersigned  judge  of  the  above-entitled  court  on  the 
7th  day  of  September,  1955,  on  the  Complaint  of  the 
plaintiff,  as  amended,  and  the  answers  thereto  and 
cross-complaints  of  the  respective  defendants  above 
named,  and  the  plaintiff.  United  States  of  America, 
being  represented  by  Charles  P.  Moriarty,  United 
States  Attorney  for  the  Western  District  of  Wash- 
ington, and  John  A.  Roberts,  Jr.,  Assistant  United 
States  Attorney  for  said  district,  and  the  said  de- 
fendants and  all  of  them,  having  each  appeared  by 
their  respective  counsel  of  record  herein,  and  wit- 
nesses having  been  sworn,  testimony  taken,  and  evi- 
dence adduced,  and  the  trial  having  continued  from 
day  to  day  until  September  17,  1955,  and  the  court 
having  considered  the  evidence  introduced  by  the 
parties  hereto,  the  arguments  and  briefs  of  counsel, 
the  pleadings  and  all  other  matters  of  record  herein, 
and  being  fully  advised  in  the  premises,  now  makes 
the  following: 

Findings  of  Fact 

I. 

That  prior  to  June  22,  1953,  the  Administrator  of 
the  Public  Housing  Administration,  an  agency  of 
the  Housing  and  Home  Finance  Agency  of  the 
United  States  of  America,  plaintiff  herein,  through 
his  duly  authorized  representatives  and  through  the 
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Housing  Authority  of  the  City  of  Seattle,  an  agency 
of  the  City  of  Seattle,  Washington,  issued  a  general 
invitation  to  the  i)ul)lic  to  submit  sealed  bids  for 
the  sale  and  removal  of  ten  temporary  war  housing 
buildings,  containing  144  dwelling  units,  and  for 
the  clearance  of  the  real  estate  sites  upon  which 
said  buildings  were  then  located;  said  temporary 
dwelling  buildings  are  designated  by  the  Public 
Housing  Administration  and  in  said  invitation  to 
bid  as  buildings  munbers  101  through  110  consecu- 
tively, of  project  Wash-45302  and  are  located  in  the 
City  of  Seattle,  within  the  Northern  Division  of  the 
Western  District  of  Washington ;  that  in  issuing 
said  invitation  and  in  entering  into  the  contract, 
hei'einafter  referred  to,  the  Public  Housing  Admin- 
istration was  effectuating  the  requirements  of  Sec- 
tion 313  of  the  Lanham  Act,  hereinafter  referred  to. 

II. 

That  by  condemnation  proceedings  entitled  United 
States  V.  Certain  parcels  of  land  in  King  County, 
Washing-ton,  et  al..  Civil  No.  1143  of  this  court,  the 
United  States  of  America  acquired  the  exclusive  use 
of  the  real  estate,  excluding  street  areas  of  the  City 
of  Seattle,  underlying  said  buildings  101  through 
110  of  project  Wash-45302,  under  authority  granted 
by  the  Lanham  Act,  P.  L.  849,  76th  Congress,  as 
amended;  54  Stat.  1125,  42  U.S.C.  1521  et  seq.,  for 
the  purpose  of  erecting  temporary  war  housing 
thereon ;  that  following  the  taking  of  said  land,  tem- 
porary war  housing  project  Wash-45302  was  erected 
thereon  by  the  Public  Housing  Administration ;  that 
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the  plaintiff  has  continuously  held  the  exclusive  use 
of  certain  parcels  of  said  land,  hereinafter  spe- 
cifically ennumerated,  and  that  the  present  term  of 
such  exclusive  use  extends  to  February  21,  1956; 
that  the  acts  of  the  defendants  complained  of  in  this 
action  are,  and  at  all  times  material  to  this  action 
have,  interfered  with  the  plaintiff's  exclusive  use 
of  said  land  to  the  plaintiff's  damage;  that  the 
Court  during  the  trial  of  this  cause  took  judicial 
notice  of  said  Cause  No.  1143  and  all  of  the  proceed- 
ings and  files  and  records  therein. 

III. 

That  pursuant  to  said  invitation,  sealed  bids  were 
received,  and  opened  by  the  Housing  Authority, 
City  of  Seattle,  on  June  22,  1953;  the  bid  of  one 
A.  E.  Sherman,  defendant  herein,  was  the  highest 
bid  submitted ;  that  said  bids  were  forwarded  to  the 
Public  Housing  Administration  and,  thereafter  that 
department  of  the  plaintiff'  herein,  advised  the 
Housing  Authority,  City  of  Seattle  that  the  bid  of 
A.  E.  Sherman  would  be  accepted  and  that  the 
Housing  Authority,  City  of  Seattle  was  authorized 
to  collect  the  difference  between  the  amount  of  said  i 
bid  and  the  bid  deposit. 

IV. 

That  A.  E.  Sherman  submitted  said  bid  under  the  ' 
direction,  supervision  and  at  the  request  of  one'! 
Virgil  J.  Pague,  defendant  herein,  his  then  em- 
ployer; that  the  said  Pague  determined  that  saidii 
bid  be  submitted,  the  amount  of  said  bid  and  sup-  ! 
plied  the  money  required  for  the  bid  deposit  and 
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us(hI  ;]ie  name  and  services  of  A.  E.  Sherman  be- 
cause Sherman  was  a  man  of  small  means  while  he, 
Pagne,  had  substantial  assets,  so  that  in  the  event 
of  any  subsequent  troul)le  concerning  said  buildings, 
the  financial  assets  of  the  said  Virgil  d.  l*ague 
would  be  protected;  that  defendant  Virgil  Pague 
was  not  an  original  pai*ty  to  the  contract  with  de- 
fendant Century  but  did,  with  Sherman's  assistance, 
negotiate  the  contract. 

V. 
That  on  July  3,  1953,  pursuant  to  notice,  the  bal- 
ance of  the  purchase  price  due  on  said  sale  was 
tendered  to  the  Housing  Authority,  City  of  Seattle 
at  its  office  at  825  Yesler  Street,  Seattle,  Washing- 
ton, and  in  particular,  to  one  Louis  Michaelson,  an 
employee  of  said  organization  who  was  the  princi- 
pal individual  with  whom  the  public  dealt  conceni- 
iiig  the  sale  and  removal  of  buildings  and  site  clear- 
ance at  project  Wash-45302 ;  that  said  payment  was 
tendered  by  A.  E.  Sherman  who,  at  said  time  and 
place  advised  the  said  Michaelson  that  said  payment 
was  tendered  in  behalf  of  the  defer.dant,  Century 
Investment  Corporation,  a  proposed  corporation  and 
then  in  the  preliminary  stages  of  incorporation,  and 
to  which  A.  E.  Sherman  assigned  his  interest  in  said 
l)id,  and  that  the  incorporators  of  same  were  Virgil 
J.  Pague,  defendant  herein,  and  the  same  individual 
referred  to  in  paragraph  IV  hereof,  Albert  A.  Ron- 
tai  and  Orville  Cohen;  that  at  said  time  and  place 
the  contract  with  the  plaintiff  herein,  was  prepared 
in  the  name  of  Century  Iiivestment  Corporation  and 
thereafter  forwarded  with  the  balance  of  the  pur- 
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chase  price  to  the  Public  Housing  Administration 
for  approval  and  execution. 

VI. 
That  on  July  14,  1953,  said  contract  for  sale  and 
off-site  removal  of  temporary  war  housing  buildings 
and  site  clearance  at  project  Wash-45302  (attached 
hereto  as  Exhibit  A  and  made  part  hereof) ,  was  ex- 
ecuted by  the  Contracting  Officer  for  the  Public 
Housing  Administration,  and  thereafter  delivered  to 
the  Century  Investment  Corporation ;  that  the  details 
of  completing  incorporation  were  not  accomplished 
and  the  articles  of  incorporation  of  the  Century  In- 
vestment Corporation  were  not  filed  ^^nth  the  Sec- 
retary of  the  State  of  Washington  imtil  July  17, 
1953,  but  thereafter  and  prior  to  August  21,  1953, 
said  corporation  actively  entered  upon  the  work  of 
completing  said  contract  by  retaining  the  said  A.  E. 
Sherman  as  its  sales  agent,  selling  and  removing 
buildings  and  clearing  the  sites  from  which  build- 
ings were  being  removed. 

VII. 

That  on  July  14,  1953,  a  contract  performance 
bond  in  the  sum  of  $5,000.00  was  executed  by  the 
Century  Investment  Corporation  through  Virgil  J. 
Pague,  its  president,  as  principal,  and  the  Hartford 
Accident  and  Indemnity  Company,  as  surety,  in 
favor  of  the  Housing  Authority,  City  of  Seattle,  to 
insure  the  contract  obligation  of  Century  Invest- 
ment Corporation  that  it  would  do  all  the  work  and 
furnish  all  the  materials  for  the  removal  of  biiild- 
ings  and  site  clearance  and  faithfully  perform  all 
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tlio  conditions  of  said  contract  relating  to  project 
Wash-45302;  that  said  contract  of  l)ond  has  never 
been  assi^od  to  or  transferred  hy  tlie  Housing  Au- 
thority, City  of  Seattle  to  the  plaintiff  herein. 

VIII. 

That  concerning  the  sale  of  ])roject  Wash-4r)302, 
the  Honsin.o'  Authority  of  the  City  of  Seattle  and 
Tjouis  Michaelson,  its  employ (»e,  were  granted  the 
limited  authority  by  the  Public  Housing  Adminis- 
tration to  attend  to  the  administrative  details  of 
same  in  publishing  notices  of  invitation  to  bid,  and 
in  distributing  contract  literature  as  supplied,  to 
them  by  the  Public  Housing  Administration  and  in 
accepting  and  opening  sealed  bids,  and  in  notifying 
the  successful  bidder  when  authorized  to  do  so  l)y 
the  Public  Housing  Administration,  and  in  attend- 
ing to  the  details  of  the  contract  execution  hy  the 
purchaser;  that  each  and  all  of  the  defendants  who 
dealt  with  the  Housing  Authority  of  the  City  of 
Seattle  at  the  time  said  contract  was  made  knew, 
and  now  knows,  that  said  organization  is  and  was  a 
wholly  different  organization  from  that  of  the  Pub- 
lic Housing  Administration  of  the  United  States  of 
America. 

IX. 

That  on  or  alxiut  November  12,  1953,  the  time  of 
performance  of  the  condition  of  said  contract  tliat 
])uildings  be  removed  and  sites  cleared  was  extended 
by  the  Housing  Authority,  City  of  Seattle,  on  re- 
quest therefor  by  Century  Investment  Corporation, 
to  Januarj^  15,  1954:  that  defendant  Hartford  Ac- 
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cident  and  Indemnity  Company  received  no  notice 
of  said  extension  or  request  therefor  and  did  not 
approve  said  extension  which  was  granted  at  a  time 
when  the  Housing  Authority,  City  of  Seattle  had 
knowledge  that  buildings  numbered  102  and  103  of 
project  Wash-45302  were  being  offered  for  rental, 
on  site,  to  the  public  contrary  to  the  spirit  and  plain 
meaning  of  said  contract. 

X. 

That  on  and  after  August  21,  1953,  defendant 
Century  Investment  Corporation  purported  to  con- 
vey four  buildings  in  project  Wash-45302,  namely 
buildings  102,  103,  104,  and  105,  comprising  54 
dwelling  units,  without  imposing  the  condition  or 
obligation  that  they  be  removed  from  site;  that  all 
said  four  buildings,  at  the  present  time,  are  situated 
on  the  sites  where  they  were  first  constructed  as 
temporary  war  housing  buildings  by  the  Public 
Housing  Administration,  and  are  presently  being 
used  for  private  commercial  dwelling  purposes  and 
are  occupied  by  paying  tenants. 

XI. 

That  the  owners  of  each  of  said  buildings  and  the 
real  properties  upon  which  each  is  situated  are  as 
follows : 

a.  Building  102,  project  Wash-45302,  located  on 
a  portion  of  a  street  area  and  on  lots  2,  3,  4,  5,  6, 
33  and  34  in  block  11,  McLaughlin's  Waterfront 
Addition  to  the  City  of  Seattle,  King  County,  Wash- 
ingion,    and   purportedly   acquired   by   defendants 


United  Stales  of  America  69 

Virgil  J.  Pag^ie  fTom  Century  Investment  Cori)ora- 
tion  on  Au.^iist  21,  1953,  for  the  sum  of  $1,932.00; 
that  thereafter  Virgil  J.  Pap^ue  ac^iuircd  an  interest 
in  the  lots,  a])ove  described,  underlying  said 
building. 

b.  Building  103,  project  Wash-4r)302,  located  on 
a  portion  of  a  street  area  and  on  lots  10,  11,  12,  13, 
29,  30  in  block  11,  McLaughlin's  Waterfront  Addi- 
tion to  the  City  of  Seattle,  King  County,  Washing- 
ton, and  purportedly  acquired  by  defendant  Virgil 
J.  Pague  from  Centuiy  Investment  Corporation  on 
October  5,  1953,  for  the  simi  of  $1,932.00;  that  there- 
after Virgil  J.  Pague  acquired  an  interest  in  the 
lots,  above  described,  underlying  said  building. 

c.  Building  104,  project  Wash-45302,  located  on 
a  portion  of  a  street  area  and  on  lots  14,  15,  16,  17, 
18,  19,  20,  22  and  23  in  block  11,  McLaughlin's  Wa- 
terfront Addition  to  the  City  of  Seattle,  King 
County,  Washington  and  purportedly  acquired  by 
defendants  Arthur  G.  Barnett  and  wife  and  Donald 
F.  Owens  and  wife  on  January  20,  1954,  in  two 
parts,  to  wit;  one  portion  consisting  of  a  laundry 
and  service  imit  and  one  and  a  half  dwelling  units 
adjoining  for  the  sum  of  $1,715.09,  from  R.  M. 
Scougal  and  F.  T.  Crow,  who  acquired  same  from 
Century  Investment  Corporation  on  September  2, 
1953 ;  the  remainder  of  said  building  being  acquired 
from  Virgil  J.  Pague  and  his  brother,  Carl  W. 
Pague,  who  had  acquired  same  from  Century  In- 
vestment Corporation;  that  Carl  W.  Pagiie  pos- 
sessed no  real  interest  in  said  building  and  that  de- 
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fendants  Barnett  and  Owens  paid  Virgil  J.  Pagiie 
the  smn  of  $4,698.00  for  said  portion  of  building 
104;  that  on  January  20,  1954,  defendants  Barnett 
and  Owens  and  wives  jointly  acquired  an  interest 
in  the  lots,  above  described,  underlying  building  104, 

d.  Building  105,  project  Wash-45302,  located  on 
a  portion  of  a  street  area  and  on  lots  19,  20,  21,  22, 
23  and  24  in  block  11,  McLaughlin's  Waterfront  Ad- 
dition to  the  City  of  Seattle,  King  County,  Wash- 
ington, and  purportedly  acquired  by  defendants 
Edward  R.  Ester  and  wife  in  November,  1954,  from 
Carl  W.  PagTie  for  the  sum  of  $3,590.00,  who  had 
acquired  the  same  from  Century  Investment  Cor- 
poration for  the  sum  of  $1,932.00;  that  thereafter 
defendant  Ester  acquired  an  interest  in  the  lots, . 
above  described,  underlying  said  building.  In  addi- 
tion to  said  buildings,  there  are  now  located  on  or 
below  the  surface  of  the  land  described  above  cer- 
tain brick,  concrete  blocks  and  piling,  foundation) 
posts  and  concrete  entrance  walks,  and  certaim 
Wash-45302  electric  light  and  power,  telephone, 
sewer  and  water  main  line  connections  are  now  ef- 
fected at  points  on  or  near  the  above-described  lands. 

XII.  , 

That  each  and  all  of  the  pieces  of  real  estate, 
described  in  paragi*aph  XI  hereof  as  lots  located! 
in  l^ilock  11,  McLaughlin's  Waterfront  Addition  to 
the  City  of  Seattle,  King  County,  Washington,  are 
among  the  parcels  of  real  estate  taken  by  the  con^j 
demnation  proceedings  referred  to  in  paragraph  II 
hereof :  that  none  of  the  defendants  herein  possessed  i 
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an  interest  in  said  lands  at  the  commencement  of 
said  proceedings,  they  having  acquired  their  respec- 
tive interests  after  the  date  of  tlie  conti-act  sued  upon 
in  this  action;  that  by  Declaration  of  Taking  filed  in 
said  civil  action  No.  1143  on  June  15,  1945,  and 
Judgment  on  Declaration  of  Taking  entered  therein 
on  June  16, 1945,  and  by  subsequent  Judgments  Fix- 
ing Compensation  and  Directing  Funds  to  be  Paid, 
entered  in  said  action,  the  plaintiff  herein  was 
granted  the  right  to  ren(nv  said  exclusive  use  with- 
out the  consent  of  the  owners  of  said  land  from 
yeai'  to  year,  not  to  exceed  three  years  after  the 
termination  of  the  National  Emergency  as  declai^d 
by  the  President  of  the  United  States;  which  na- 
tional emergency  was  that  declared  to  exist  by  presi- 
dential proclamation  of  September  8,  1939  (54  Stat. 
2643)  ;  that  concerning  the  parcels  of  land  above 
innumerated  and  upon  which  said  buildings  102,  103, 
104  and  105  are  now  located  and  have  been  continu- 
ously located,  since  they  were  originally  constmcted 
thereon,  the  plaintiff  herein,  has  filed  timely  notice, 
yearly,  of  its  intention  to  renew  said  exclusive  use, 
the  current  use  period  extending  to  February 
21,  1956. 

XIII. 
That  defendants  Arthur  G.  Barnett  and  wife  and 
Donald  F.  Owens  and  wife  admit  and  the  evidence 
shows,  that  the  acquisition  of  building  No.  104  and 
the  real  estate  upon  which  it  was  and  is  situated  was 
a  partnership  venture  between  them  and  that  Arthr.r 
G.  Baniett  attended  to  the  details  of  the  acquisition, 
and  advised  them  of  same ;  that  Arthur  G.  Barnett 
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prior  to  said  acquisition  inquired  of  the  said  Louis 
Michael  son  as  to  the  status  of  said  building  and  dis- 
cussed the  same  with  Virgil  J.  Pagiie,  and  other 
directors  of  Century  Investment  Corporation,  and 
Edward  R.  Ester,  and  had  full  and  complete  knowl- 
edge of  the  contract  obligation  of  Century  Invest- 
ment Corporation  that  said  temporary  dwelling 
building  be  removed  from  site  and  that  he  con- 
veyed such  knowledge  to  Donald  F.  Owens;  that 
prior  to  said  acquisition,  defendants  Barnett  and 
wife  and  Owens  and  wife  secured  a  preliminary  title 
insurance  report  which  indicated,  as  these  defend- 
ants well  kncAv,  that  parcels  of  land  upon  which 
building  No.  104  was  located  were  held  for  the  ex- 
clusive use  of  the  plaintiff  herein. 

XIV. 

That  prior  to  the  acquisition  of  building  No.  105, 
and  the  land  upon  which  it  was  and  is  situated,  de- 
fendant Edward  R.  Ester  discussed  the  same  with 
Virgil  J.  Pague,  A.  E.  Sherman  and  with  Louis 
Michaelson  and  had  full  and  complete  knowledge  of 
the  contract  obligation  of  Century  Investment  Cor- 
poration that  said  temporary  dwelling  building  be 
removed  from  site  and  that  he  received  a  prelimin- 
ary title  insurance  report  which  indicated,  as  he 
well  knew,  that  parcels  of  land  underlying  said  i 
buildings  were  held  for  the  exclusive  use  of  the 
jjlaintiff  herein. 

XV. 

That  each  of  the  defendants  herein  who  now  as- 
sert ownership  of  buildings  102,  103,  104  or  105  be- 
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fore  acquinn^  tlicir  respective  interest  and  well 
kiiowins^  of  the  contract  o])li^ati()ii  of  CV'Titin-y  Tn- 
vostment  Corporation  to  remove  said  l)uildinj^s  from 
site  and  well  knowing  that  the  exclnsive  use  of  the 
substantial  portion  of  the  land  underlyinp^  said 
buildings  was  held  for  the  exclusive  use  of  the  ])lain- 
tiff,  inquired  of  the  said  Louis  Michaelson  and  en- 
deavored to  secure  through  him  some  express  waiver 
of  said  contract  obligation  ;  that  such  a  waiver  was 
never  obtained  by  any  one  or  more  of  said  defend- 
ants; that  they,  and  each  of  them,  after  purporting 
to  acquire  their  respective  interests,  and  in  an  ef- 
fort to  secure  an  express  waiA'er  of  said  contract 
obligation,  secured  a  resohition  of  the  City  of  Sent- 
tle,  Washington,  whereby  that  municipality  per- 
mitted said  buildings  to  remain  on  site  for  a  period 
of  five  (5)  years,  and  by  action  of  the  Seattle  Board 
of  Public  Works  defendants  now  have,  and  plain- 
tiff does  not  have  and  since  Oct.  28,  1953  has  not 
had,  the  use  of  the  street  area  underlying  said  build- 
ings, defendants  having  been  granted  said  street  use 
Dec.  9,  1953.  Each  of  said  buildings  have  l)y  defend- 
ants been  altered  so  as  to  comply  with  the  City 
Code  requirements. 

XVI. 
That  at  the  conclusion  of  the  trial  of  this  cause 
and  before  argiunent,  counsel  for  the  plaintiff  orally 
moved  to  dismiss  from  this  action  defendants  A.  E. 
Sherman  and  Jane  Doe  Shennan,  his  wife,  Carl  W. 
Pague  and  Jane  Doe  Pague,  his  wHq,  which  motion 
was  granted  by  the  court,  like^^ise  Counsel's  oral 
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motion  to  dismiss  Geneva  L.  Pague,  wife  of  Virgil 
L.  Pague  was  granted. 

Done  In  Open  Court  this  20tli  day  of  October, 
1955. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

And  from  the  foregoing  Findings  of  Fact,  the 
court  enters  the  following: 

Conclusions  of  Law 

I. 

That  this  is  an  equity  proceeding. 

II. 

That  the  Court  has  jurisdiction  over  each  and  all 
of  the  defendants  involved  in  this  litigation. 

III. 

That  the  Court  has  jurisdiction  over  the  subject 
matter  of  this  litigation  based  upon  Title  28,  U.S.C, 
Section  1345  and  Title  42,  U.S.C,  Section  1553. 

IV. 

That  on  July  14,  1953,  the  plaintiff  herein, 
through  the  Public  Housing  Administration,  an 
agency  of  the  Housing  and  Home  Finance  Agency 
of  the  United  States  of  America,  entered  into  a 
valid  contract  in  writing  with  the  promoters  and 
incorporators  of  the  defendant.  Century  Investment 
Corporation,  for  the  sale  and  removal  of  temporary 
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war  liousinp^  huildin^s  and  sito  cJearanco,  within  a 
specified  time,  which  temporary  dwellinp^  huildinp^ 
are  designated  therein  as  hnildings  Nos.  101  through 
110,  Project  Wash-4r)302;  that  tlie  ])]-ovisions  of 
said  contract,  and  all  op  them,  and  pai'ticularly 
those  relating  to  removal  of  said  bnildinss  and  site 
clearance,  are  clear,  definite  and  unambiguous,  and 
that  said  contract  is  fair,  equal  and  just,  not  only  in 
its  terms,  but  in  its  circumstances;  that  in  entering 
into  said  contract,  the  plaintiff's  agency,  the  Public 
Housing  Administration,  was  complying  with  tlie 
mandatory  requirements  of  Section  313  of  the  Lan- 
ham  Act,  P.L.  849,  76th  Congress,  as  amended  (Title 
42,  U.S.C,  Section  1553). 

V. 

That  although  the  plaintiff  did  give  to  the  Hous- 
ing Authority,  City  of  Seattle  and  Louis  Michael- 
son,  an  employee  of  said  organization,  a  limited, 
specially-appointed  agency  and  authority  to  do  cer- 
tain specified  things  in  connection  with  the  letting 
of  said  contract,  there  never  was  any  general  agency 
from  the  plaintiff  to  said  organization  or  to  Mr. 
Michaelson  with  powTr  broad  enough  to  generally 
authorize  said  organization  or  Mr.  Michaelson  to 
waive  any  of  the  terms  and  conditions  of  said  con- 
tract. 

VI. 

That  after  incorporation,  the  defendant  Centiuy 
Investment  Corporation,  by  its  acts  and  deeds,  au- 
thorized and  ratified  each  and  all  of  the  acts  of  its 
incorporators  and  of  A.  E.   Sherman   in  entering 
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into  said  contract  and  is  bound  by  each  and  all  of 
the  terms  thereof  and  by  each  and  all  of  the  acts 
complained  of  in  this  action. 

VII. 

That  after  entering  upon  the  work  of  complet- 
ing said  contract  and  accepting  the  fruits  thereof, 
the  defendant  Century  Investment  Corporation 
breached  the  terms  thereof  in  failing  to  remove 
buildings  102,  103,  104  and  105,  and  in  failing  to 
clear  the  sites  upon  which  said  buildings  were  lo- 
cated and  in  purporting  to  convey  said  buildings, 
on  site,  without  any  condition  or  obligation  that 
they  be  demolished  or  removed  from  site  as  required 
by  the  express  terms  of  said  contract. 

VIII. 

That  the  breaches  of  contract  by  defendant  Cen- 
tury Investment  Corporation  in  failing  to  remove 
temporary  dwelling  buildings  102,  103,  104  and  105 
of  project  Wash-45302,  constitute  irreparable  injury 
to  the  plaintiff  for  which  it  had  no  adequate  remedy 
at  law  because  it  enables  the  defendants  who  now 
claim  ownership  to  operate  said  buildings  for  com- 
mercial dwelling  purposes  and  other  commercial 
purposes  on  land  held  in  the  exclusive  use  of  the 
plaintiff,  without  its  consent,  and  on  the  site  where 
they  were  first  constinicted  as  temporary  war  hous- 
ing buildings  and  by  so  doing  the  plaintiff  is  pre- 
vented from  executing  the  mandate  of  Congress 
contained  in  Section  313  of  the  Lanham  Act,  P.  L. 
849,  16th  Congress,  as  amended,  (Title  42,  U.S.C, 
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Section  1553) ;  that  th(3  plaintiff  is  therefore  entitled 
to  specific  performance  of  said  contract  because  of 
the  extreme  importance  of  the  conditions  and  ob- 
jects of  said  contract,  all  of  which  necessitate  that 
said  buildings  be  removed  and  that  the  contract  be 
otherwise  performed;  and  that  this  court  should  re- 
tain jurisdiction  of  this  action  until  such  buildings 
are  removed  and  the  sites  upon  which  they  stand 
are  cleared  as  hereinafter  specified. 

TX. 

That  the  defendant  Hartford  Accident  and  In- 
demnity Company  should  be  dismissed  from  this 
action  for  the  reason  that  the  plaintiff  herein  was 
not  the  named  obligee  on  the  indemnity  bond  with 
said  defendant  and  therefore  can  not  maintain  this 
action  against  said  defendant  and  for  the  further 
reason  that  the  extension  of  time  for  perfonnance 
of  the  removal  contract  granted  defendant  Century 
Investment  Corporation,  without  the  consent  or  a])- 
proval  of  defendant  Hartford  Accident  and  In- 
demnity Company  constituted  a  material  variance 
of  the  contract  of  surety,  increasing  the  risk  as- 
sumed by  said  defendant  which  discharged  its  lia- 
bility. 

X. 

That  the  defendants  other  than  Century  Invest- 
ment Corporation  now  claiming  ownershiji  to  any  of 
said  buildings  Xos.  102,  103,  104  and  105  which 
have  not  been  removed  from  sites  pursuant  to  the 
terms  of  said  contract,  acquired  no  better  title  to 
said  building  or  buildings  than  Century  Investment 
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Corporation  had  and  ^Yere  not  innocent  purchasers 
of  same  without  knowledge  and  notice  of  the  con- 
tract expressed  requirement  that  said  buildings  be 
removed  from  the  site  upon  which  they  were  situ- 
ated at  the  time  the  contract  between  the  plaintiff's 
agency  and  the  defendant  Century  Investment  Cor- 
poration was  entered  into,  and  therefore  the  plaintiff 
is  entitled  to  specific  performance  of  said  contract  as 
against  each  and  all  of  said  present  purported  own- 
ers for  the  same  reasons  as  stated  in  paragraph  VIII 
hereof;  and  that  the  court  should  retain  jurisdic- 
tion of  this  action  until  such  buildings  are  removed 
and  the  sites  upon  which  they  nov/  stand  are  cleared 
as  the  contract  required;  that  Century  Investment 
Corporation  and  each  of  the  defendants  now  assert- 
ing ownership  to  each  of  said  buildings  should  im- 
mediately give  notice  to  all  tenants  to  vacate  at 
earliest  lawful  date  and  should  remove  the  same 
from  its  present  site  and  clear  such  site  by  a  date 
to  be  fixed  by  the  court,  such  site  clearance  to  be 
accomplished  as  follows: 

(1)  Remove  buildings  with  wood  floors 
dowTi  to  ground  level,  including  wood,  brick  or 
concrete  block  foundation  posts  or  piers;  re- 
move all  concrete,  including  slabs  and  entrance  ' 
walks,  upon  and  beneath  the  surface  of  the 
ground ; 

(2)  Take  down,  preserve,  and  replace  as  di- 
rected by  owner  of  same,  telephone,  telegraph  n 
or  other  wires  or  fences  and  their  appurtenant 
poles  or  posts  or  other  interferences  which  may 
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obstruct  the  removal  of  the  buildings;  excepting 
those  serving  buildings  not  included  in  this 
contract ; 

(3)  Have  all  services,  such  as  water,  gas, 
steam,  electricity  and  telephones,  disconnected 
at  the  service  mains  in  accordance  with  the 
rules  and  i*egulations  of  the  owners  of  the 
utility  involved  or  the  local  municipality.  Se- 
curely cap  and  seal  all  storm  and  sanitary 
sewers  leading  from  structures  to  be  removed 
and  backfill  only  after  inspection  by  a  person 
named  in  four  (4)  below.  Cap  water  service 
line  at  foot  of  riser  to  dwelling.  Preser^^e  all 
active  utilities  traversing  the  project  site. 

(4)  Remove  all  salvage  (except  as  specified 
herein)  and  debris  resulting  from  the  operation 
and  all  tools  and  apparatus  from  the  site,  re- 
store the  site  of  the  buildings,  as  far  as  possible, 
to  its  condition  immediately  prior  to  the  re- 
moval of  the  buildings  by  filling  solidly  any 
holes  or  trenches  resulting  from  the  operation 
and  leave  the  site  clean  and  free  from  hazards, 
all  to  the  satisfaction  and  approval  of  E.  Stan- 
ton Foster,  Regional  Director  P.H.A.,  or 
George  Weis,  Realty  Disposition  Officer,  P.H.A. ; 
that  all  the  structures,  buildings,  materials  and 
things  mentioned  above  are  now  located  on  or 
under  the  surface  of  the  land  described  in  jKir. 
XI  of  the  foregoing  Findings,  and  should  be 
forthwith  removed  by  defendants  and  this 
Court's  decree  should  issue  accordingly;  and  all 
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utility  service  to  the  lands,  buildings  and  struc- 
tures above  described  should  be  disconnected  by 
defendants  or  at  their  expense. 

XI. 

That  the  plaintiff  presently  has,  and  at  all  times 
material  to  this  action  had,  the  exclusive  use  of  the 
real  estate  underlying  buildings  Nos.  102,  103,  104 
and  105  of  project  AVash -45302,  excepting  only  cer- 
tain street  areas  belonging  to  the  City  of  Seattle, 
Washington ;  that  said  estate  of  exclusive  use  of  said 
land  was  originally  acquired  by  the  plaintiff  by  con- 
demnation proceedings  had  in  civil  action  No.  1143, 
now  pending  in  this  court ;  that  the  right  to  same  has 
not  been  terminated  and  that  the  plaintiff  presently 
has  the  right  to  renew  the  same  without  the  consent 
of,  or  notice  to,  the  owners  of  said  land  by  reason, 
particularly,  of  the  terms  and  provisions  of  Section 
301  of  the  Lanham  Act  (42  U.S.C,  Section  1541) 
and  Joint  Resolution,  being  Public  Law  450,  c.  570, 
Act  of  July  3,  1952  (66  Stat.  332),  and  also  Joint 
Resolution,  being  Public  Law  12,  c.  13,  Act  of  March 
31,  1953  (67  Stat.  18)  ;  that  the  plaintiff  is  therefore 
entitled  to  a  decree  restraining  and  enjoining  any 
and  all  parties  from  interfering  with  the  plaintiff's 
enjoinment  of  said  exclusive  use. 

XII. 

That  the  plaintiff  has  been  damaged  by  the  wrong- 
ful use  of  said  buildings  by  the  defendants  from  the 
time  of  said  breaches  of  contract  by  defendant  Cen- 
tury  Investment   Corporation,   in  using   same   for 
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cornniercdal  rental  purposes  to  and  incliidin*,^  the 
j)rosent  time  and  for  such  future  tirne  as  said  l)iiild- 
inc^s  remain  on  site  and  for  the  wrongful  use  of  tlie 
land  underlying  said  huildings,  and  defendants 
continue  to  so  use  said  buildinc^s  and  ])roperty  which 
is  for  the  exclusive  use  of  the  plaintiff,  fi-om  said 
time  of  said  breaches  of  contract  to  and  including 
the  present  time;  that  the  })laintiff  is  entitled  to  a 
complete  accounting,  to  be  performed  under  the  di- 
rection Of  this  court,  of  all  revenues  received  from 
and  current  operating  expenses  incidental  to  such 
commercial  uses  to  determine  monetary  damages 
sustained  by  the  j)laintiff  on  account  of  the  alleged 
breach  of  contract  herein,  and  that  the  court  should 
retain  jurisdiction  of  this  action  for  these  reasons 
and  should  tix  a  date  for  the  hearing  on  same. 

XIII. 

That  each  and  all  of  the  cross-complaints  brought 
by  one  or  moi'e  of  the  defendants  against  the  plain- 
tiff herein,  should  be  dismissed. 

Done  in  Open  Court  this  20th  day  of  October, 
1955. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  and  Approved  by: 

/s/  JOHN  A.  ROBERTS,  JR., 

Assistant  United  States  Attorney,  of  Counsel  for 
Plaintiff. 

[Endorsed] :    Filed  October  20,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DIRECTING  REFERENCE  AND 
APPOINTING  SPECIAL  MASTER 

This  cause  having  proceeded  to  trial  and  the  court 
having  heretofore  entered  its  Findings  of  Fact  and 
Conclusions  of  Law,  and  having  concluded  that  the 
matter  of  the  accounting  of  funds  received  by  each 
of  the  defendants  from  the  unauthorized  commer- 
cial use  of  the  temporary  buildings  involved  in  this 
action  should  be  referred  to  a  Special  Master  to 
settle  the  same  and  report  thereon,  before  the  court 
enters  its  final  decree,  and  the  court  being  fully 
advised  in  the  premises,  now  therefore. 

It  Is  Ordered  that  the  accounting  of  funds  re- 
ceived by  each  of  the  defendants  herein  from  the 
unauthorized  commercial  use  of  buildings  102,  103, 
104,  and  105,  P.H.A.  project  Wash-45302,  whose 
respective  interests  are  enumerated  in  the  Findings 
of  Fact  and  Conclusions  of  Law  entered  herein,  is 
hereby  referred  to  Don  S.  Griffith,  of  Seattle,  Wash- 
ington, as  Special  Master,  to  hear  the  parties  and 
their  evidence,  and  to  report  to  this  court  his  find- 
ings of  fact  and  conclusions  thereon  as  to  the  total 
profit  received  by  each  of  the  defendants  from  July 
14,  1953,  to  the  date  of  such  report,  together  with 
such  parts  of  the  evidence  as  any  party  may  request 
in  writing. 

It  Is  Further  Ordered  that  the  accounting  shall 
be  made  from  original  records  and  that  the  total 
profit  above  referred  to  shall  be  the  difference  be- 
tween the  total  gross  revenue  received  from  the 
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cormnoirial  use  of  eacli  of  sai(]  huildini^s  and  the 
current  or  nonnal  operating  expenses  of  each;  ex- 
cept that  said  expenses  may  also  include  deprecia- 
tion, based  on  current  Internal  Revenue  Service 
useful  life  standards,  for  the  minimum  capital  ex- 
penditures only,  necessarily  incurred  in  confonning 
said  buildin.G^s  to  requirements  of  the  City  of  Seattle, 
Washin^on.  The  master  shall  further  find  and  re- 
port to  the  Court  the  portion  in  dollars  and  cents  of 
the  rental  value  contributed  by  the  personal  prop- 
erty furnished  by  defendants. 

It  Is  Further  Ordered  that  the  Special  Master 
shall  report  his  findini^s  and  conclusions  to  this 
court  within  thirty  days  of  the  entry  of  this  order, 
and  the  court  hereby  expressly  postpones  the  entry 
of  a  Pinal  Decree  in  this  action  pending  receipt  of 
such  report. 

It  Is  Further  Ordered  that  all  compensation  of, 
and  reasonable  costs  incurred  by,  the  Special  Mas- 
ter shall  be  determined  by  the  Court  and  taxed 
against  the  defendants  herein. 

Done  in  Open  Court  this  21st  day  of  October, 
1955. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  and  Approved  by: 

/s/  JOHN  A.  ROBERTS,  JR., 

Assistant  United  States  Attorney,  of  Counsel  for 
Plaintiff. 

[Endoi^ed] :   Filed  October  21,  1955. 
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[Title  of  District  Court  and  Cause.] 

REPORT  OF  SPECIAL  MASTER 


♦     *     * 


EXHIBIT  C 

Edward  R.  Ester 
Statement  of  Income 


For  the  period  May  1,  1954,  to  November  16,  1955 
(On  the  cash  basis  of  accounting) 

Period  Period 

5-1-54—  10-1-55— 

9-30-55  11-16-55  Totals 

Rentals  received  $8,441.75  $343.35  $8,785.10 

Operating  expenses: 

Maintenance,  labor  985.04  50.00  1,035.04 

Maintenance,  materials 782.94  49.29  832.23 

Electricity 543.12  68.40  611.52 

Fuel  358.60  358.60 

Supplies 188.73  8.87  197.60 

Insurance    68.15  8.98  77.13 

Water 65.07  21.10  86.17 

Real  estate  taxes 58.06  58.06 

Advertising  36.07  8.58  44.65 

Truck  expenses, 

pro-rated  amount 186.33  64.36  250.69 


Total  operating  expenses..$3,272.11        $279.58  $3,551.69 


Income  from  operations 
before  provision  for 
depreciation  $5,169.64        $  63.77  $5,233.41 
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Provision  for  depreciation : 

Building  improvciMcnts  ....$    732.60  $  62.43  $    705.03 

Equipment,  operating  698.14  58.12  756.26 

Equipment,  construction, 

pro-rated  amount 16.59  4.62  21.21 

$1,447.33  $125.17  $1,572.50 

Net  income $3,722.31  $(61.40)  $3,660.91 


[Endorsed]  :  Filed  December  16,  1955. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  REPORT  OF 
SPECIAL  MASTER 

*  *  * 

II. 

A.     Findings  of  Fact: 

That  defendants  Arthur  G.  Barnett  and  wife  and 
Donald  F.  Owens  and  wife  have  received  gross  reve- 
nues from  the  operation  of  building  104  for  the 
period  commencing-  Jime  1,  1954,  and  ending  No- 
vember 16,  1955,  in  the  amoimt  of  $13,097.35  and 
during  such  period  have  made  allowable  expendi- 
tures in  the  aggregate  amount  of  $7,814.54 ;  that  tlie 
amount  of  said  gi'oss  revenue  attributable  to  per- 
sonal property  belonging  to  the  said  Arthur  G.  Bar- 
nett and  wdfe  and  Donald  F.  Owens  and  wife,  and 
used  in  said  building  is  the  sum  of  $1,573.50;  that 
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each  of  the  above  items  are  particularly  described 
in  the  annexed  statement  marked  "Exhibit  B" 
which  is  incorporated  herein  by  this  reference. 

B.  Conclusions  of  Law: 

That  defendants  Arthur  G.  Barnett  and  wife  and 
Donald  F.  Owens  and  wife,  have  received  a  profit 
from  the  unauthorized  commercial  use  of  building 
104,  for  the  period  indicated  above,  in  the  amount 
of  $5,282.81,  of  which  $1,573.50  represents  revenue 
from  personal  property  owned  by  them  and  used  in 
the  operation  of  said  building. 

C.  Comments : 

The  comments  made  in  paragraph  I  hereof  are 
adopted  herewith. 

III. 

A.     Findings  of  Fact: 

That  defendants  Edward  R.  Ester  and  wife  have^ 
received  gross  revenue  from  the  operation  of  build- 
ing 105  for  the  period  commencing  May  1,  1954,  and 
ending  November  16,  1955,  in  the  amount  of  $8,- 
785.10  and  during  such  period  have  made  allowable 
expenditures  in  the  aggregate  amount  of  $5,020.51; 
that  the  amount  of  said  gross  revenue  attributable 
to  personal  property  belonging  to  the  said  Edward 
R.  Ester  and  wife  and  used  in  said  building  is  the  > 
simi  of  $1,332.00;  that  each  of  the  above  items  are 
particularly  described  in  the  annexed  statement 
marked  "Exhibit  C,"  which  is  incorporated  herein.' 
by  this  reference. 
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B.     Conclusions  of  Law: 

That  defendants  Edward  R.  Ester  and  wife  have 
received  a  profit  from  the  unauthorized  commercial 
use  of  Imilding  105,  for  the  period  indicated  above, 
in  the  amount  of  $3,764.59,  of  which  $1,332.00  repre- 
sents revenue  from  personal  propei-ty  owned  by 
them  and  used  in  the  operation  of  said  building. 

C     Comments : 

The  comments  made  in  paragraph  1  hereof  are 

adopted  herewith. 

*     *     * 

Respectfully  submitted, 

/s/  DON  S.  GRIFFITH, 
Special  Master. 


EXHIBIT  B 

Barnett  and  Owens 

Statement  of  Income 

For  the  period  June  1,  1954,  to  November  16,  1955 
(On  the  cash  bavsis  of  accounting) 

Period  Period 

6-1-54—  10-1-55— 

9-30-55  11-16-55  Totals 

Rentals  received $11,912.35  $1,137.50        $13,049.85 

Income  from  washing 

machines   35.00  35.U<» 

Other  income,  refunds,  etc.          12.50  12.50 

Gross  income $11,959.85        $1,137.50        $13,097.35 
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Period  Period 

6-1-54—  10-1-55— 

9-30-55  11-16-55                     Totals 

Operating  expenses: 

Fuel  $  2,357.68  $    298.82        $  2,656.50 

Maintenance  &  repairs..     1,126.64  68.18            1,194.82 

Insurance 269.53  20.88               290.41 

Water 243.50  29.10               272.60 

Electricity 153.88  22.76               176.64 

Real  estate  taxes 158.37  158.37 

Advertising  123.94  5.61               129.55 

Accounting  services 69.75  69.75 

Telephone   45.72  45.72 

Manager's  services 35.00  35.00                 70.00 

Social  security  taxes 23.96  5.33                 29.29 

Bank  charges 19.42  1.45                 20.87 

Unemployment 

compensation 16.74  3.59                 20.33 

Miscellaneous   11.50  11.50 

Total  operating 

expenses $  4,655.63  $    490.72        $  5,146.35 

Income  from  operations 
before  provision  for 

depreciation    $  7,304.22  $    646.78        $  7,951.00 


Provision  for  depreciation: 
Building  improvements  $  1,653.24        $    149.39        $  1,802.63 
Equipment   789.62  75.94  865.56 


$  2,442.86        $    225.33        $  2,668.19 


1,673.42  144.44  1,817.86 

Net  income $  4,861.36        $  421.45        $  5,282.81 
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Barnott  and  Owens 

Reconciliation  of  Income  as  Rcpoitcd  l)y  Defendants 
To  September  30,  1055 

Net  income  to  9/30/55  per  Master's  statement 

annexed  $4,861.36 

Net  loss  to  9/30/55  per  defendant 's  statement (094.36) 

Reduction,  summarized  below  $5,855.72 


Summary  of  deductions  disallowed  by  Master: 

1.  Interest  paid  on  bank  loans $1,031.94 

2.  Interest  paid  on  original  purchase  contract 325.34 

3.  Depreciation: 

On  original  building  cost  and  improvements 4,518.11 

On  equipment  400.13 

4.  Miscellaneous  adjustments  50.50 

Less  expenditures  allowed  as  capital  improvements 

in  original  report  now  allowed  as  expenses 470.30 

$5,855.72 


EXHIBIT  C 

Edward  R.  Ester 

Statement  of  Income 

For  the  period  May  1,  1954,  to  November  16,  1955 
(On  the  cash  basis  of  accounting) 

Period  Period 

5-1-54—  10-1-55— 

9-30-55  11-16-55  Totals 

Rentals  received  $8,441.75  $343.35  $8,785.10 

Operating  expenses: 

Maintenance,  labor  756.62  50.00                 806.62 

Maintenance,  materials..  230.58  49.29                279.87 

Electricity   543.12  68.40                 611.52 

Fuel  358.60  358.60 
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Period  Period 

6-1-54—  10-1-55— 

9-30-55  11-16-55                     Totals 

Supplies  188.73  8.87                 197.60 

Insurance  68.15  8.98                   77.13 

Water  65.07  21.10                   86.17 

Real  estate  taxes 58.06  58.06 

Advertising   36.07  8.58                   44.65 

Truck  expenses, 

pro-rated  amount  618.07  64.36                 682.43 

Total  operating 

expenses   $2,923.07  $279.58            $3,202.65 

Income  from  operations 
before  provision  for 

depreciation  $5,518.68  $  63.77            $5,582.45 

Provision  for  depreciation: 

Building  improvements..      958.69  81.70              1,040.39 

Equipment,  operating  ..      698.14  58.12                 756.26 
Equipment,  construction 

pro-rated  amount  16.59  4.62                   21.21 

Net  income  $3,845.26  $(80.67)           $3,764.59 


Edward  R.  Ester 

Reconciliation  of  Income  as  Reported  by  Defendants 
To  September  30,  1955 

Net  income  to  9/30/55  per  Master's  statement 

annexed  $3,845.26 

Net  loss  to  9/30/55  per  defendant's  statement (1,288.30) 

Reduction,  summarized  below $5,133.56 

Summary  of  deductions  disallowed  by  Master : 

1.  Expenditures  claimed  but  not  supported  by 

vouchers $1,809.85 

2.  Adjustment  of  expenditures  as  between  capital 

and  operating  expense 1,060.50 


i 
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3.  Depreciation : 

Oil  buildiiif^s  and  im])i-ovcnicnts 2,038.07 

On  operatinf?  cfiiiipmcnt, 130.26 

On  const riu'l  ion  (H|ui])ni('nt  40.97 

4.  Miscellaneous  adjustments  58.91 

$5,133.56 
[Endorsed]  :  Filed  January  18,  1956. 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  3804 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

CENTURY  INVESTMENT  CORPORATION,  a 
Corporation;  HARTFORD  ACCIDENT  &  IN- 
DEMNITY COMPANY,  a  Corporation;  A.  E. 
SHERMAN  and  JANE  DOE  SHERMAN,  His 
Wife;  VIRGIL  J.  PAGUE  and  JANE  DOE 
PAGUE,  His  Wife;  CARL  W.  PAGUE  and 
JANE  DOE  PAGUE,  His  Wife;  ARTHUR  G. 
BARNETT  and  JANE  DOE  BARNETT,  His 
Wife;  EDAVARD  R.  ESTER  and  JANE  DOE 
ESTER,  His  Wife,  and  DONALD  F.  OWENS 
and  JANE  DOE  OWENS,  His  Wife, 

Defendants. 

EXCEPTIONS  OF  VIRGIL  J.  PAGUE  TO 
SUPPLEMENTAL  REPORT  OF  SPECIAL 
MASTER 

Defendant  Virgil  J.  Pague  excepts  to  the  Supple- 
mental Report  of  Special  Master  as  follows : 
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1.  This  defendant  excepts  to  the  Finding  in  Par- 
agraph I  that  the  allowable  expenditures  are  in  the 
amount  of  $20,519.39  for  the  reason  that  this  figure 
fails  to  take  into  consideration  the  proper  method  of 
allowing  depreciation  on  the  improvements,  inas- 
much as  depreciaion  is  confined  to  expenditures  to 
bring  the  buildings  up  to  Code  requirements,  and 
excludes  depreciation  upon  the  buildings  themselves 
which  constitute  personal  property  belonging  to  and 
furnished  by  this  defendant,  and  further,  that  the 
basis  of  depreciation  is  a  30-year  life,  whereas  the 
improvements  would  have  a  useful  life  of  not  to  ex- 
ceed 5  years,  even  if  removal  in  accordance  with  the 
Court's  indicated  order  is  not  required,  because  of 
limitations  in  the  buildings  permits  by  which  the  im- 
provements were  made,  the  resolution  of  the  City 
Council  permitting  continuance  of  the  buildings  on 
site,  and  the  arrangements  whereby  the  street  areas 
are  occupied  by  the  buildings.  But  if  the  Court's  in- 
dicated order  is  to  be  carried  out  and  the  buildings 
are  to  be  immediately  removed  from  the  site,  the 
amount  of  depreciation  allowed  should  include  the 
entire  unrecovered  cost  of  improvements,  as  indi- 
cated on  Exhibit  ''D"  of  the  Master's  Report  in  the 
amount  of  $6,298.53. 

2.  Exception  is  further  taken  to  the  figure  of 
$20,519.39  previously  mentioned  representing  Mas- 
ter's finding  of  amount  of  allowable  expenditures, 
for  the  reason  that  there  is  excluded  therefrom  thr; 
various  legal  fees,  the  interest  paid  on  original 
building  cost,  on  building  improvements  and  equip- 
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ment,  these  being  the  amounts  shown  on  Exlnhit 
"A"  to  the  Master's  Report  as  items  disallowed. 

3.  Exception  is  taken  to  that  poi'tion  of  sn))- 
paragraj)h  B  of  Paragraph  T  of  the  Report  of  the 
Special  Master,  wherein  the  Master  concludes  that 
this  defendant  has  received  a  profit  of  $6,765.13  for 
unauthorized  commercial  use  of  buildings  102  and 
103,  for  the  reason  that  this  figure  fails  to  take  into 
account  the  charge-off  of  the  unrecovered  cost  of  im- 
provements as  indicated  in  Exhibit  "D"  to  the 
Master's  Report,  and  is  based  upon  an  erroneous 
computation  arrived  at  by  the  use  of  the  figure  of 
$20,519.39  for  allowable  expenditures,  which  figure 
is  erroneous  in  the  respects  pointed  out  in  the  pre- 
ceding paragraphs  hereof. 

4.  Exception  is  taken  to  that  portion  of  subpara- 
graph B  of  Paragraph  I  wherein  it  is  concluded 
that  $828.00  represents  revenue  from  personal  prop- 
erty owned  by  this  defendant  and  used  in  the  opera- 
tion of  said  buildings,  for  the  reason  that  said  figure 
is  arbitrary,  not  based  upon  any  evidence  or  stipu- 
lation, and  fails  to  include  that  portion  of  the  in- 
come derived  from  buildings  owned  by  this  defend- 
ant and  constituting  personal  property. 

5.  Exception  is  further  taken  to  the  Report  be- 
cause it  fails  to  segregate  and  credit  to  this  defend- 
ant that  })ortion  of  the  income  attributable  to  real 
property  included  within  street  areas,  in  which 
plaintiff  has  no  interest  but  in  which  this  defendant 
has  sole  right  to  possession. 
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6.  Exception  is  taken  to  that  portion  of  subpara- 
graph C  of  Paragraph  I  of  the  Master's  Supple- 
mental Report  wherein  depreciation  of  allowable 
capital  improvements  has  been  determined  on  a  30- 
year  useful  life  basis,  for  the  reason  that  a  30-year 
useful  life  basis  is  not  justified  in  this  case  and  is 
not  in  accordance  with  the  provisions  of  Bulletin  F 
of  the  Internal  Revenue  Service,  which  in  part  pro- 
vides: 

*^The  useful  life  of  a  building  for  business 
purposes  depends  to  a  large  extent  on  the  suit- 
ability of  the  structure  to  its  use  and  location, 
its  architectural  quality,  the  rate  of  change  in 
population,  the  shifting  of  land  values,  as  well 
as  the  extent  of  maintenance  and  rehabilita- 
tion." 

Further,  the  Master  is  in  error  in  using  a  30-year 
useful  life  basis,  for  the  reason  that  he  is  applying 
the  same  to  improvements  rather  than  to  the  build- 
ings themselves,  whereas  Bulletin  F  of  the  Internal 
Revenue  Service,  upon  which  he  has  based  his  com- 
putations, provides  for  a  shorter  average  useful  life 
for  various  items  of  building  equipment  such  as  aret 
involved  here,  including,  for  example,  plumbing, 
lighting  systems  and  fixtures,  all  of  which  are  given 
an  average  useful  life  of  less  than  30  years,  being  20 
years  in  the  case  of  wiring,  15  years  in  the  case  of 
faucets,  20  years  in  the  case  of  iron  hot  water  pipes, 
as  examples,  and  the  30-year  average  useful  life 
basis  is  wholly  unrealistic  and  out  of  harmony  with 
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the  rules  for  the  computation  of  Internal  Revenue 
depreciations. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 
Attorneys  for  Virgil  J.  Pague ; 

By  LYLE  L.  IVERSEN. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :  Filed  January  27,  1956. 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  3804 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

CENTURY  INVESTMENT  CORPORATION,  et 
al.. 

Defendants. 

jMOTION  OF  VIRGIL  J.  PAGUE  TO  STRIKE 
SUPPLEMENTAL  REPORT  OF  SPECIAL 
MASTER 

Defendant  Virgil  J.  Pague  moves  to  strike  the 
Supplemental  report  of  special  master  for  the  reason 
that  the  same  is  a  re])ort  of  irrelevant  facts  having 
no  relation  to  damages  due  plaintiff  or  to  any  issue 
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properly  before  the  court  in  this  case.  This  motion 
is  also  made  for  the  reason  that  the  report  of  special 
master  has  not  been  made  nor  filed  in  conformity 
with  the  iTiles  applicable  thereto.  This  motion  is 
made  for  the  reason  that  the  report  is  made  upon  a 
fundamentally  wrong  basis,  having  been  made  wholly 
without  reference  to  the  value  of  the  plaintiff's 
leasehold  or  damage  thereto  or  to  any  monetary 
damage  suffered  by  plaintiff  by  any  breach  of  con- 
tract or  action  of  any  of  the  defendants,  and  fur- 
ther for  the  reason  that  the  rule  of  court  relative  to 
special  masters  has  not  been  complied  with  in  the 
filing  of  the  transcript  herein. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 

'  Attorneys  for  Defendant 

Virgil  J.  Pague, 

By  /s/  LYLE  L.  IVERSEN. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  February  28,  1956. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  ()P,.LE^  ^riONS  OF  DEFEND- 
ANTS BARNETT  AND  OWENS,  AND 
DEFENDANT  ESTER  TO  SPECIAL  MAS- 
TER'S REPORTS,  INCLUDIUG  SECOND 
SUPPLEMENTAL  MEMORANDUM- 
TRANSCRIPT  OF  PROCEEDINGS  BE- 
FORE SPECIAL  MASTER  FILED  MARCH 

9,  1956 

*     *     * 

IV. 

That  attachod  hereto  and  marked  Defendants 
Barnett,  Owens  and  Ester's  Exhibit  'M"  and  enti- 
tled "Comparative  Statement  of  Income  and  Expense 
for  Virgil  J.  Pague,  Barnett  and  Owens  and  Ed- 
ward R.  Ester,"  prepared  from  the  Special  Master's 
Supplemental  Report  and  Exhibits,  and  showing  the 
comparative  percentages  of  expenses  and  net  profit 
to  gross  income.  This  is  based  on  the  Master's  deter- 
minations and  accounting  as  to  the  defendants  and 
shows  the  comparisons  between  the  defendants  on  a 
percentage  basis.  We  summarize  here  the  im])ortant 
percentages  and  refer  to  Exhibit  *'J"  which  shows 
the  detailed  breakdown : 

Percentage    of    Operating    Expense    to    Gross 
Revenue : 

Pague  allowed  68.003%  of  gross  revenue  $27,- 

284.52. 
Barnett  and  Owens  39.293%  of  $13,097.35. 
Ester  36.455%  of  $8,785.10. 
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Although  the  Barnett  and  Owens  gross  income  is 
48.003%  of  Pague's  the  Master's  method  of  account- 
ing and  allocation  of  operating  expenses  (less  depre- 
ciation to  Pague  and  none  to  Barnett  and  Owens, 
but  disallowing  operating  expenses  to  Barnett  and 
Owens)  the  percentage  results  in  being  altered  as  to 
net  income  so  that  instead  of  the  same  ratio  of 
48.003%  applying  to  net  income,  it  jumps  to 
78.089%.  Thus  Barnett  and  Owens  end  up  with  a 
profit,  according  to  the  Master,  of  $5,282.81  and 
Pague  with  $6,765.13.  To  have  been  consistent  (and 
without  discrimination  based  on  the  peculiarities  of 
accounting)  the  net  income  of  Barnett  and  Owens 
should  have  been  not  over  48.0037o  of  $6,765.13,  or 
approximately  $3,247.47. 

Relating  said  Exhibit  J  to  defendant  Ester — al- 
though the  gross  income  of  Ester  is  32.198%  as  com- 
pared with  Pague's  the  net  income  appears  to  jump 
to  55.647%  because  the  Master  ends  up  with  a  net 
income  of  $6,765.13  for  Pague  and  $3,764.59  for 
Ester  as  a  result  of  disallowing  operating  expense 
items  and  charging  off  some  of  said  items  to  depre- 
ciation. To  be  consistent  the  comparative  percentage 
applying  on  gross  income  of  32.198%  as  applied  to 
net  income  would  have  resulted  in  a  figure  of  $2,- 
178.24. 

V. 

A.  Defendant  Ester  objects  to  the  arbitrary  ac-j 
tion  of  the  Master  in  disallowing  items  submitted  bvj 
Ester,  unsupported  by  vouchers  or  checks,  while  al-j 
lowing  similar  items  as  hereinafter  set  forth,  to  dej 
f  endant  Pague : 
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Exhibit  ''G"  Document  114: 

Pap^e  0001  entitled  Supplemental  Memorandum 
—Transcript  of  Proeeedintrs  before  Special 
Master  filed  Feb.  27,  1956: 

6  items  following  date  12/53  totalling.  .$557.11 

Page  0002  3/22/54  carpenter  labor  allo- 
cated by  journal  entry  only 159.02 

11/20/53  Carpenter  labor 76.00 

**          Carpenter  labor 235.00 

"  Materials  allocated  by 

journal  entry  only 37.10 

$507.12 
Page    0003    under    column     "caretaker's 
wages,"  no   symbol,   quotation,   ''y"  or 
"dot"  used  by  Master  to  indicate  inspec- 
tion of  checks  or  invoices $608.00 

Page  0003  under  column  "R  and  M"  (re- 
pair and  maintenance) : 

$14.38  — by  journal  voucher  transfer  only 
11.28  — held  out  from  rents,  no  receipts 

17.07  "        ''        <'  '<■        a        u 

50.70) 

14.99) — journal  voucher  transfer,  no  ex- 
planation 
11.70  —held  out  from  rent— WAHL 
2.00  —cash  out 

(R  and  M  cont.)  $2100.00— al- 
location from  Uptown  Motors 
%  of  monthly  payment  or  $100 
a  month) 
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Page  0003  under  column  "other"  (no  date) 
allowed  journal  voucher,  hose  and  sprin- 
kler, without  receipt $  14.43 

(no  date)  held  out  from  rent,  no  receipts      7.46 
(no  date)  commission 250.00 

This  shows  example  of  inconsistent  and  capricious 
action  of  the  Master  in  denying-  to  defendant  Pague 
what  the  Master  allowed  to  defendants  Barnett  and 
Owens. 

B.     Page  0003 

3/12/54  disallowed  Jesse  Epstein 
legal  expenses  $250.00 

VI. 

Defendants  Barnett  and  Owens  and  Ester  object 
to  the  Master's  allowance  of  repair  items  similar  to 
items  claimed  by  Barnett  and  Owens  and  Ester,  but 
arbitrarily  capitalized  by  the  Master.  Thus,  by  now 
allowing  the  deductions  in  the  year  when  allowed 
to  Pague  as  expenses  against  gross  income,  the 
Master  by  arbitrary  classification,  put  80%  of  the 
items  by  the  sum  of  the  digits  method  ahead  to  be 
allowed  over  an  imaginary  period  of  some  twenty 
years,  remaining  out  of  the  thirty  years  useful  life. 

We  refer  to  document  114 — Exhibit  "G"; 

A.  Page  0003  under  column  marked  "R  and 
M"  (repair  and  maintenance),  the  fol- 
lowing appears: 

1.  Under  date  of  July  31,  1954,  three  windows 
were  allowed  as  '*R  and  M"  expense  at  a  cost  of 
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$8.42  to  Pagiie,  under  date;  of  2/11/54,  glass,  $7.08 
allowed  Pague  as  operating  exi)ense,  whereas  on  a 
siniilai-  item  affecting  Ester,  Exhibit  "I,"  page 
OOOS,  $32.80  was  capitalized,  and  a  similar  item  ap- 
pearing at  page  0012,  $9.27  under  date  of  12/6/54 
was  capitalized. 

2.  Under  date  of  12/31/53,  electrical  repairs, 
Pague  was  allowed  $226.91  as  "R  and  M"  expense 
whereas  affecting  Barnett  and  Owens  a  similar  item 
appearing  in  Exhibit  "F"-l,  page  0001,  the  follow- 
ing items  were  capitalized:  3/18/54— $47.98 ;  6/4/54 
—$200.00;  6/29/54— $30.87. 

3.  Under  date  of  3/54,  repair  motor  for  boiler 
room,  $86.52  was  allowed  to  Pague  which  affecting 
Ester  on  Exhibit  "I,"  page  0019,  item  3,  $50.00  was 
disallowed. 

4.  Under  date  of  7/54,  lumber  and  burner  repair 
was  allowed  Pague,  $45.01  as  repairs.  On  Exhibit 
'^F-1"  pages  0001  and  0002  there  are  eight  lumber 
items  totalling  $92.78  which  were  capitalized. 

5.  Under  date  of  8/54  window  shades,  $38.56,  al- 
lowed Pague  as  repairs  whereas  affecting  defendant 
Ester,  Exhibit  "I,"  page  0012,  7/26/54,  $2.86  was 
capitalized,  and  as  affecting  Barnett  and  Owens 
under  Exhibit  "F-1,"  page  0001,  date  8/4/54,  $36.05 
was  ca])italized  and  also  capitalized  on  page  0002, 
date  6/54  was  an  item  of  $16.00. 

6.  Refrigerator  repair  $206.46  allowed  Pague 

236.07         ''  ''     , 

which  indicates  the  Master  allowing  repair  items 
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and  allowing  generally  no  repair  items  to  defend- 
ants Barnett,  Owens  and  Ester,  but  allocating  most 
of  the  repair  expenses  as  capital  depreciable  items. 

7.  9/23/55  painting,  $634.18  allowed  Pague  for 
maintenance,  whereas,  affecting  Ester,  document 
114,  Exhibit  ''I,"  page  0004,  there  is  attached  a 
Pittsburgh  receipt  showing  expense  to  Barnett, 
Owens  and  Ester,  of  which  the  amount  of  $26.45 
was  charged  to  Ester,  but  capitalized  by  the  Master, 
also  as  affecting  Ester  see  Exhibit  "H,"  page  0003 
under  date  of  1/6/54  paid  $172.48  capitalized  and 
under  date  of  2/9/54  paid  $117.50  capitalized.  Af- 
fecting Barnett  and  Owens  on  Exhibit  ^'F-1,"  page 
0002  there  are  twelve  items  marked  "painting," 
with  a  total  of  $438.20  capitalized. 

No  date — new  faucet  installed,  $20.77,  allowed 
Pague,  whereas  affecting  Barnett  and  Owens,  Ex- 
hibit '^F-l,"  page  0002,  three  plumbing  items  appear 
$1.72,  $10.82,  $6.17,  totalling  $18.71  capitalized. 

B.  Under  Document  number  114,  Exhibit  ''G," 
page  0003,  allowed  $79.46  to  defendant  Pague  as 
operating  for  a  survey,  instead  of  capitalized  as  a 
land  expense;  and  also  allowed  three  items  $5.10, 
$20.40  and  $29.46  for  garbage  cans,  as  operating  ex- 
pense, while  capitalizing  same  items  against  Ester.r 
Document  114,  Exhibit  "I,"  page  0004,  $20.00;  and 
page  0001,  June  8,  1955,  $13.92. 


I 


VII. 

In  the   Special   Master's   original  Rej^ort,  Estei 
was  allowed  as  operating  expense,  all  the  labor  anc 
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material  items  for  which  he  had  receipts;  and  Ester 
was  requested  to  pi-oduce  receipts  for  items  disal- 
lowed. Ester  produced  receipts,  and  other  evidence 
sti])uhxted  as  acceptable  by  Plaintiff's  counsel  at  the 
hearing  before  the  Master  on  January  9,  1956.  The 
Master  in  his  Su])p]emental  Report  added  the  addi- 
tional items  for  which  receipts  were  filed  and  trans- 
ferred 70%  thereof  from  operating  to  capital  im- 
provements. In  addition,  the  Master  disallowed  and 
ignored  the  stipulated  items.  Therefore,  the  defend- 
ant Ester  objects  to  the  arbitrary  ca]:)italization  of 
70%  of  the  labor,  totalling  $1,765.46  from  the  date 
of  occupancy  of  the  buildings  to  September  30,  1955, 
and  materials  totalling  $538.02  as  a]ipearing  on 
Document  116,  page  0010,  and  to  the  disallowance  of 
100%  of  these  items  as  operating  expense,  to  the 
disallowance  of  the  stipulated  items,  and  to  tlie 
eapricious,  unjust  and  discriminating  accounting  ac- 
tions of  the  Master. 

*     *     * 

X. 

The  Master  has  arbitrarily  used  a  thirty-year 
basis  for  depreciation  on  a  sum  of  the  digits  metliod. 
As  an  example  of  why  this  is  unjust,  defendants 
Barnett  and  Owens  refer  to  their  repair  and  sub- 
stitution of  a  better  heating  system  based  on  paying 
off  the  cost  of  the  same  during  the  five  years  al- 
lowed under  City  of  Seattle  Resolution  and  Build- 
ing permits.  The  testimony  shows  that  the  per- 
centage of  saving,  estimated  on  an  engineering  basis 
by  defendant  Owens,  who  is  a  heating  engineer, 
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employed  in  a  heating  business,  had  calculated  cor 
rectly  that  the  cost  of  the  same  could  be  paid  of 
in  five  years.  This  is  against  the  Master's  specula 
tion  that  the  same  is  chargeable  on  the  balance  o 
thirty-year  life  and  furnishes  proof  that  the  sam 
should  be  charged  off  on  a  five-year  depreciatioi 
at  the  very  least.  See  Exhibit  J  showing  fuel  cost' 
on  the  part  of  the  defendant  Pague  of  33.224^ 
compared  to  Barnett  and  Owens  of  20.283%, 
saving  of  about  39%  of  fuel  costs  by  Barnett  an 
Owens  per  unit.  Thus  the  Master's  method  penai 
izes  Barnett  and  Owens  for  some  reason  not  unde?; 
standable  to  these  defendants. 

Dated  this  23rd  day  of  March,  1956. 

/s/  ARTHUR  G.  BARNETT, 

/s/  ALEC  DUFF, 

Attorneys  for  Defendants 
Barnett  and  Owens. 

/s/  MORRIS  A.  ROBBINS, 

Attorney  for  Defendant  Estcf 
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DEFENDANTS  EXHIBIT  "J" 
(Of  BaiiKtt  &  Owens,  and  Ester) 


Comparative  Statement  of  Income  &  Expen.se  for  Virgil  J.  Pague,  Barnett  &  Owen.s  &  Edward  R.  Ester 
Prepared  from  Ma.ster'.s  Amended  Report  with  Comparative  Percentages  of  Expenses  to  fiross  Income 


-Virgil  J.Pague- 


Rentals  Received  

Miscellaneous  Receipts 

Grcss  Income  


Operating  Expenses: 
Fuel 

Truck  Expense 

Maintenance  and  Repair..$4,823.07 

Supplies    

Maintenance  Labor  

Caretaker's  Wages  608.00 

PavioU  Taxes 


Electricity    

Water    

Telephone  

Accounting  

Land  Rent 

Commission  Paid  .. 
Real  Estate  Taxes.. 

Sun'ey  

Insurance   

Advertising 

Bank  Charges 

Miscellaneous  


Total  Operating  Expenses. •$ 

Depreciation  


Total  Expenses  . 
Net    Income 


r).431.07 


1,741.75 
644.92 


1,000.00 

250.00 

211.40 

79.46 

40.29 


90.54 

$18,554.35 
1,965.04 

$20,519.39 

$  6,765.13 


Gross  Income 


September  1.  1953.  to  November  16.  1956 
_     %  of 
Amount 


$27,043.02 
241.50 


$27,284.52        100.000% 


$  9,064.92  33.224% 


19.905% 


6.384% 
2.363% 


3.665% 
.916% 
.775% 
.291% 
.148%, 


.332% 

68.003% 
7.202% 

75.205% 

24.795% 


-Bamett  &  Owens- 


Amount 

$13,049.85 
47.50 


Gross  Income 


-Edward  R.  E«ter- 


$1,194.82 


70.00 
49.62 


$  2,656.50 


1,314.44 

176.64 

272.60 

45.72 

69.75 


158.37 


$  5,282.81 


May  1.  1964.  to  Norember  1$.  IKS 
•Hot 

Amount 


$8,785.10 


Graas  Incone 


$13,097.35        100.000% 


$8,785.10       100.000% 


20.283% 


$358.60 
682.43 

279.87 
197.60 
806.62 


10.036'~J 

1.349% 

2.081% 

.349% 

.533% 


1.209% 


611.52 
86.17 


58.06 


40.335% 


$1,041.03         11.850% 


1.284.09        14.616'; 


6.96r' 

.981  ^ 


.661% 


290.41 

129.55 

20.87 

11.50 

2.217% 
.989% 
.159% 

.088% 

77.13 
44.65 

.878% 
.508% 

$  5.146.35 
2,668.19 

39.293% 
20.372% 

.$3,202.65 
1.S17.86 

36.455% 
20.693% 

$  7,814.54 

59.665% 

$5,020.51 

57.148% 

$3,764.59        42.852% 


i  Gross  Receipts  ($27,284.52)  jnelded  a  Net  Profit  of  $6,765.13  or  24.795«: 


Note:  The  Special  Master  found  that  defendant  Virgil  J.  Pague' 

Appl.ving  the  same  percentage  to  Barnett  &  Owens  and  Est  jr's  Gross  Receipts  would  give  the  following  result : 
Barnett  &  Owens  24.795%  of  $13,097.35=43,247.47, 
Edward  R.  Ester  24.795%  of  $  8,785.10=$2,178.27. 


J 


Receipt  of  copy  aeknowledged. 
[Endorsed] :  Filed  March  23, 1956. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  EINDTNGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW 

This  Matter  havinj^  come  on  ])ofor('  tlio  under- 
signed Judge  of  the  above-entitled  Couit  on  Ai)7-il 
21,  1956,  for  entry  of  Supplemental  Findings  of 
Fact  and  Conclusions  of  Law  and  Jud,gment,  and 
the  Court  having  heretofore  entered  an  Order  ap- 
proving and  confirming  the  supplemental  report  of 
Special  Master,  filed  herein  on  January  18,  1956, 
and  the  plaintiff,  United  States  of  America,  being 
represented  by  Charles  P.  Moriarty,  United  States 
Attorney  for  the  Western  District  of  Washington, 
and  John  A.  Roberts,  Jr.,  Assistant  United  States 
Attorney  for  said  district,  and  the  said  defendants, 
being  the  owners  of  the  real  estate  involved  in  this 
action  and  indentified  in  Paragraph  XI  of  the  Find- 
ings of  Fact  and  Conclusions  of  Law  entered  by 
the  Court  on  October  20,  1955,  appearing  in  person 
and  by  their  respective  counsel  of  record  herein,  and 
the  Court  having  heard  arguments  of  counsel  and 
being  fully  ad\ised  in  the  premises,  does  now,  from 
a  preponderance  of  the  evidence,  hy  way  of  supple- 
ment and  amendment  of  the  Findings  of  Fact  and 
Conclusions  of  Law  heretofore  entered  herein  on 
October  20,  1955,  make  the  following  supplemental 
and  amendatory: 

Findings  of  Fact 

I. 

That  it  was  incumbent  upon  the  plaintiff  herein 
to  prove  its  exclusive  right  of  possession   of  the 
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land  upon  which  the  buildings,  furniture,  furnish-  || 
ings,  equipment  and  appurtenances  involved  herein 
have,  at  all  times  material  to  this  action,  been  and 
are  now  located. 

II. 
That  the  plaintiff  has  not  fully  sustained  that 
]3urden,  in  that,  although  the  judgment  on  the  dec- 
laration of  taking  and  the  judgments  awarding  just 
compensation  were  valid,  the  plaintiff  has  not 
proved  that  the  future  ascertainable  installments  of 
such  just  compensation  have  been  paid;  therefore, 
the  Court  cannot  find  that  such  installments  have 
been  paid  and  accordingly  the  Court  now  finds  that 
the  plaintiff  is  not  entitled  to  the  requested  order 
that  the  defendants  be  specifically  compelled  to  re- 
move said  buildmgs  and  clear  the  sites  upon  which 
they  stand.  This  finding  is  based  upon  the  necessity 
of  the  plaintiff  establishing,  in  this  action,  its  ex- 
clusive right  of  possession  of  said  real  estate. 

i 

III. 

That  the  present  and  only  estate  in  the  land  here 
in  question  now  claimed  by  the  plaintiff  expires  on 
July  1,  1956,  and  the  plaintiff  has  no  present  inten- 
tion of  renewing  or  extending  said  estate  by  virtue 
of  any  existing  judgment  or  order  of  this  Court; 
that  upon  that  date,  the  defendants,  so  far  as  exist- 
ing judgments  and  orders  of  court  are  concerned, 
will  be  entitled  to  the  exclusive  possession  of  said 
real  estate,  and  it  would  be  more  burdensome  to 
them,  than  advantageous  to  the  plaintiff,  to  require 
the  defendants  to  specifically  perform  this  Courtis 
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previous  contemplated  order  of  building  removal 
and  site  clearance.  The  Court  finds  that  within  about 
seventy  (70)  days  of  April  21,  1956,  the  defendants 
would  have  the  right  of  exclusive  possession  of  said 
lands  and  the  right  to  move  said  buildings  back  on 
said  lands;  that  from  practical  and  compensatory 
standpoints  the  Court  now  finds  that  it  is  more  just, 
considering  the  material  equities  and  the  law  to, 
instead  of  compelling  specific  performance  of  re- 
moval and  site  clearance,  require  the  defendants  to 
pay  a  fair,  reasonable,  and  just  compensation  by 
way  of  damages  for  their  failure  to  remove  and 
clear  the  sites  of  and  for  their  wrongful  commercial 
use  of,  said  buildings  and  comply  with  all  of  the 
requirements  of  the  contract  of  sale. 

IV. 

As  to  the  pi'operty  and  property  interests  de- 
scribed in  Par.  XI,  Sub]iar.  a  and  b  of  the  Findings 
of  Fact  entered  herein  October  20,  1955,  that  a  fair, 
reasonable,  and  just  award  of  damages  to  be 
awarded  to  the  plaintiff  and  against  the  defendant 
Virgil  J.  Pague  and  defendant  Century  Investment 
Corporation  jointly  and  severally,  is  the  sum  of 
Five  Thousand  Nine  Hundred  Thirty-seven  and 
13/100  Dollars  ($5,937.13). 

V. 

As  to  the  property  and  property  interests  de- 
scribed in  Par.  XI,  Subpar.  c  of  the  Findings  of 
Fact  entered  herein  October  20,  1955,  that  a  fair, 
reasonable,    and    just    award    of    damages    to    be 
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awarded  to  the  plaintiff  and  against  the  defendants 
Arthur  G.  Barnett  and  the  marital  community  con- 
sisting of  him  and  Virginia  N.  Barnett,  his  wife,  and 
Donald  F.  Owens  and  the  marital  community  con- 
sisting of  him  and  Jean  Owens,  his  wife,  and  de- 
fendant Century  Investment  Corporation,  jointly 
and  severally,  is  the  sum  of  Three  Thousand  Seven 
Hundred  Nine  and  31/100  Dollars  ($3,709.31). 

VI. 

As  to  the  property  and  property  interests  de- 
scribed in  Par.  XI,  Subpar.  d  of  the  Findings  of 
Fact  entered  herein  October  20,  1955,  that  a  fair, 
reasonable,  and  just  award  of  damages  to  be 
awarded  to  the  plaintiff  and  against  the  defendants 
Edward  R.  Ester  and  the  marital  community  con- 
sisting of  him  and  Lorraine  M.  Ester,  his  wife,  and 
defendant  Century  Investment  Corporation,  jointly 
and  severally,  is  the  smn  of  Two  Thousand  Four 
Hundred  Thirty-two  and  59/100  Dollars  ($2,432.59). 

VII. 

That  the  Findings  of  Fact  and  Conclusions  of  Law 
entered  herein  on  October  20,  1955,  are  reaffirmed 
in  their  entirety  except  that  they  are  modified  only 
as  to  the  specific  details  enumerated  herein. 

VIII. 

That  a  reasonable  fee  for  services  rendered  by 
Don  S.  Griffith,  Special  Master  herein,  is  the  Sum 
of  Two  Thousand  Five  Hundred  Dollars  ($2,500.00) 
together  with  the  reasonable  sum  of  Eighty-three 
Dollars  ($83.00)  incurred  by  the  Special  Master  for 
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the  services  of  Mr.  E.  E.  Lescher,  court  reporter; 
that  one- fourth  of  these  amounts  should  be  paid  by 
the  plaintiff  and  three-fourths  of  said  amounts 
should  be  paid  by  the  defendants,  and  each  of  them, 
and  in  this  regard  the  defendants'  obligation  shall 
be  joint  and  several.  That  any  and  all  other  costs 
incurred  in  this  action  shall  be  paid  by  the  parties 
incurring  same. 

That  although  as  the  Special  Master  found  de- 
fendant Century  Investment  Corj^oration  did  not 
directly  receive  the  profits  of  commercial  use  of  the 
buildings,  said  defendent  nevertheless  is  liable  for 
all  damages  stated  in  paragraphs  IV,  V,  and  VI, 
above,  and  for  three-fourths  of  the  sums  stated  in 
paragraph  VIII,  above. 

Done  in  Open  Court  this  26th  day  of  April,  1956. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

And  from  the  foregoing,  the  Court  no^w  makes 
and  enters  the  following: 

Conclusions  of  Law 

I. 

That  it  was  incimibent  upon  the  plaintiff  to  prove 
its  exclusive  right  of  possession  of  the  land  upon 
which  the  Iniildings,  furniture,  furnishings,  equip- 
ment and  appurtenances  herein  involved  have,  at  all 
times  material  to  this  action,  been  and  are  now  lo- 
cated and  that  the  plaintiff  has  not  fully  sustained 
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that  burden  and  is  therefore  not  entitled  to  an  order 
of  this  Court  compelling  the  present  owners  of  the 
land  involved  herein  to  remove  the  buildings  and 
clear  the  sites  upon  which  they  stand. 

II. 

That  the  plaintiif  is  entitled  to  be  compensated  by 
these  defendants  by  way  of  damages  for  their  fail- 
ure to  remove  and  clear  the  sites,  and  for  their 
wrongful  commercial  use  of,  said  buildings  and  to 
comply  Avith  the  removal  requirements  of  the  con- 
tract of  sale  entered  herein  on  July  14,  1953. 

III. 

That  respecting  Finding  No.  IV  above,  the  plain- 
tiff shall  be  awarded  damages  against  the  defendant 
Virgil  J.  PagTie  and  defendant  Century  Investment 
Corporation,  jointly  and  severally,  in  the  sima  of 
Five  Thousand  Nine  Hundred  Thirty-seven  and 
13/100  Dollars  ($5,937.13). 

IV. 

That  respecting  Finding  No.  V  above,  the  plain- 
tiif shall  be  awarded  damages  against  the  defend- 
ants Arthur  G.  Bamett  and  the  marital  community 
consisting  of  him  and  Virginia  N.  Barnett,  his  wife, 
and  Donald  F.  Owens  and  the  marital  commimity 
consisting  of  him  and  Jean  Owens,  his  wife,  and 
defendant  Century  Investment  Corporation,  jointly 
and  severally,  in  the  sum  of  Three  Thousand  Seven 
Hundred  Nine  and  31/100  Dollars  ($3,709.31). 
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V. 

That  respecting  Finding  No.  VI  above,  the  plain- 
tiff shall  be  awarded  damages  against  the  defend- 
ants Edward  R.  Ester  and  the  marital  community 
consisting  of  him  and  Lorraine  M.  Ester,  his  wife, 
and  defendant  Contniy  Investment  Corporation, 
jointly  and  severally,  in  the  sum  of  Two  Thousand 
Four  Hundred  Thirty-two  and  59/100  Dollars 
($2,432.f)9). 

VI. 

That  Don  S.  Griffith  shall  be  awarded  the  rea- 
sonable sum  of  Two  Thousand  Five  Hundred  Dol- 
lars ($2,500.00)  together  with  the  sum  of  Eighty- 
three  Dollars  ($83.00)  for  his  expenses  and  services 
as  Special  Master  herein  and  that  one-fourth  of  said 
amounts  shall  be  paid  by  the  plaintiff  and  three- 
fourths  of  said  amounts  shall  be  paid  by  the  above- 
named  defendants,  and  each  and  all  of  them,  and 
in  this  regard  the  defendants'  obligation  shall  be 
joint  and  several.  That  all  other  costs  incurred  in 
this  action  shall  be  paid  by  the  parties  incurring 
same. 

Done  in  Open  Court  this  26th  da}^  of  April,  1956. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judg(\ 

Receipt  of  copy  acknowledged. 
Lodged  April  25,  1956. 
[Endorsed] :  Filed  April  26,  1956. 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  3804 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

CENTURY  INVESTMENT  CORPORATION,  a 
Corporation;  HARTFORD  ACCIDENT  &  IN- 
DEMNITY COMPANY,  a  Corporation;  A.  E. 
SHERMAN  and  JANE  DOE  SHERMAN,  His 
Wife;  VIRGIL  J.  PAGUE  and  JANE  DOE 
PAGUE,  His  Wife;  CARL  W.  PAGUE  and 
JANE  DOE  PAGUE,  His  Wife ;  ARTHUR  G. 
BARNETT  and  JANE  DOE  BARNETT,  His 
Wife;  EDWARD  R.  ESTER  and  JANE  DOE 
ESTER,  His  Wife;  and  DONALD  F.  OWENS 
and  JANE  DOE  OWENS,  His  Wife, 

Defendants. 

JUDGMENT  AND  DECREE 

This  Matter  having  come  on  for  entry  of  Judg- 
ment this  day,  pursuant  to  notice,  after  having  pro- 
ceeded to  trial  before  the  undersigned  Judge  of  the 
above-entitled  Court  on  the  7th  day  of  September, 
1955,  on  the  Complaint  of  the  plaintiff,  as  amended, 
and  the  answers  thereto  and  cross-complaints  of 
the  respective  defendants  above  named  and  the^ 
])laintiff,  United  States  of  America,  being  repre- 
sented by  Charles  P.  Mori  arty,  United  States  At- 
torney for  the  Western  District  of  Washington,  and 
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John  A.  Rol)eT'ts,  Jr.,  Assistant  United  Statos  At- 
torney for  said  district,  and  the  said  defendants  and 
all  of  them,  having-  each  appeared  by  their  respec- 
tive counsel  of  record  herein,  and  witnesses  having 
])oen  sworn,  testimony  taken,  and  evidence  adduced, 
and  the  trial  liaving-  continued  from  day  to  day 
until  September  17,  1955,  and  the  Court  having 
heretofore  entered  its  Findings  of  Fact  and  Con- 
chisions  of  Law,  and  thereafter  having  referred  the 
matter  of  an  accounting  of  funds  received  from  the 
commercial  use  of  the  buildings  described  in  the 
Findings  of  Fact  and  Conclusions  of  Law  to  a  Spe- 
cial Master  and  the  Master  having  filed  his  report 
and  supplemental  report  and  the  Court  having 
heard  argument  of  counsel  concerning  same  and 
having  heretofore  entered  an  Order  confirming  and 
adopting  said  supplemental  repoii;  filed  herein  on 
January  18,  1956 :  and  the  Court  liaving  thereafter 
entered  supplementary  and  amendatory  Findings  of 
Fact  and  Conclusions  of  Law,  does  now,  therefore, 
being  fully  advised  in  the  premises, 

Order,  Adjudge,  and  Decree  as  follows: 

1.  That  on  account  of  said  contract  of  sale  and 
off-site  removal  of  buildings  the  plaintiff  has  been 
damaged  by  the  wilful  failure  of  the  defendants, 
hereinafter  named  in  this  paragraph,  to  remove  the 
buildings,  described  in  the  Findings  of  Fact  and 
Conclusions  of  Law  entered  herein,  and  for  their 
failure  to  clear  the  sites  upon  which  they  stand  in 
accordance  with  the  tei*ms  of  the  contract  of  sale 
entered  into  on  July  14,  1953,  all  of  the  terms  and 
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conditions  of  which  are  and  were  well  known  to 
these  defendants,  and  for  their  wrongful  commercial 
use  of  said  buildings. 

(a)  That  the  plaintiff  is  hereby  awarded  rea- 
sonable damages  and  judgment  against  the  defend- 
ant Virgil  J.  Pague  and  defendant  Century  Invest- 
ment Corporation,  jointly  and  severally,  in  the  sum 
of  Five  Thousand  Nine  Hundred  Thirty-seven  and 
13/100  Dollars   ($5,937.13)  ; 

(b)  That  the  plaintiff  is  hereby  awarded  rea- 
sonable damages  and  judgment  against  the  defend- 
ants Arthur  G.  Barnett  and  the  marital  community 
consisting  of  him  and  Virginia  IST.  Barnett,  his  wife, 
and  Donald  F.  Owens  and  the  marital  community 
consisting  of  him  and  Jean  Owens,  his  wife,  and  de- 
fendant Century  Investment  Corporation,  jointly 
and  severally,  in  the  sum  of  Three  Thousand  Seven 
Hundred  Nine  and  31/100  Dollars  ($3,709.31) ; 

(c)  That  the  plaintiff  is  hereby  awarded  rea- 
sonable damages  and  judgment  against  the  defend- 1 
ants  Edward  R.  Ester  and  the  marital  community ; 
consisting  of  him  and  Lorraine  M.  Ester,  his  wife,  jl 
and   defendant    Century    Investment    Corporation, 
jointly  and  severally,  in  the  sum  of  Two  Thousand 
Four    Hundred    Thirty-two    and    59/100    Dollars 
($2,432.59). 

2.  That  a  fair,  just,  and  reasonable  fee  for  his 
services  as  Special  Master  herein  is  hereby  awarded 
to  Don  S.  Griffith  in  the  siun  of  Two  Thousand  Five 
Hundred  Dollars  ($2,500.00),  together  with  Eighty- 
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three  Dollars  ($83.00)  incurred  by  liim  for  the  serv- 
ices of  a  court  reporter;  that  one-fourth  of  said 
amounts,  in  the  sum  of  $645.75  shall  be  paid  by  the 
plaintiif  and  three-fourths  of  said  amounts,  in  the 
sum  of  $1,937.25,  shall  be  paid  by  the  defendants 
named  in  paragraphs  1  (a),  (b),  (c),  hereinabove 
and  each  and  all  of  them,  and  in  this  regard  the  de- 
fendants' obligation  is  joint  and  several. 

3.  That  all  other  costs  incurred  herein  shall  be 
paid  by  the  parties  incurring  same  and  all  sums 
awarded  the  plaintiff  herein  shall  bear  interest 
forthwith  after  entry  of  this  Judgment  and  Decree 
at  the  legal  rate  of  6%  per  annum  until  paid. 

4.  That  defendants  Hartford  Accident  <&  In- 
demnity Company,  a  corporation ;  Jane  Doe  Pague. 
whose  true  name  is  Geneva  L.  Pague;  Carl  W. 
Pague  and  Jane  Doe  Pague,  his  wife;  and  A.  E. 
Sherman  and  Jane  Doe  Sherman,  his  wife,  are 
hereby  dismissed  from  this  action  without  costs. 

5.  That  each  and  all  of  the  cross-complaints 
brought  by  one  or  more  of  the  defendants  against 
the  plaintiff  herein  are  hereby  dismissed. 

Done  in  Open  Court  this  26th  day  of  April,  1956. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Receipt  of  copy  acknowledged. 
Lodged  April  25,  1956. 
[Endorsed] :   Filed  April  26,  1956. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  ALTER  OR  AMEND 
JUDGMENT  AND  DECREE 

Come  now  the  defendants,  Arthur  G.  Barnett, 
Donald  F.  Owens  and  Edward  R.  Ester,  and  their 
respective  marital  communities,  and  move  to  alter 
or  amend  the  judgment  and  decree  of  the  above- 
entitled  Court  entered  on  April  26,  1956,  as  follows : 

I. 

That  paragraphs  1,  1-b  and  1-c,  on  page  2,  award- 
ing damages  against  these  defendants,  and  para- 
graph 2  on  pages  2  and  3,  assessing  a  portion  of 
the  Special  Master's  fee  against  these  defendants, 
have  no  basis  in  law  or  in  fact. 

II. 

That  the  judgment  and  decree  should  be  altered 
or  amended  to  dismiss  this  action  against  these 
defendants. 

This  motion  is  supported  by  the  affidavit  of 
Arthur  G.  Barnett  and  memorandum  of  authorities 
furnished  by  these  defendants. 

Dated  this  2nd  day  of  May,  1956. 

/s/  ALEC   DUFF,   and 

/s/  ARTHUR  G.  BARNETT, 
Attorneys  for  Arthur  G.  Barnett  and  Donald  F. 
Owens. 

/s/  MORRIS  A.  ROBBINS, 

Attorney  for  Edward  R.  Ester. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  May  7,  1956. 
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[^ritle  of  District  Court  and  Cause.] 

MINUTE  ENTRY— JUNE  4,  1956 

Present:  Hon.  John  C.  Bowen,  U.  S.  District  Judge. 

Court  convenes  at  10:00  a.m.  on  June  4,  1956, 
pursuant  to  the  order  of  adjournment,  and  hears 
the  following  matters: 

Now,  on  this  4th  day  of  June,  1956,  this  cause 
comes  on  before  the  Court  for  hearing  on  motion  of 
defendants  Arthur  G,  Barnett  Donald  F.  Owens, 
and  Edward  R.  Ester  to  alter  or  amend  the  judg- 
ment and  decree.  John  Roberts  appears  on  behalf 
of  the  Government;  Arthur  G.  Barnett  appears  on 
behalf  of  Barnett  and  Owens;  Lyle  L.  Iversen  ap- 
pears for  Century  Investment  Corporation,  and 
Morris  Robbins  appears  for  Edward  R.  Ester. 

The  motion  is  called  and  the  Court  hears  argu- 
ments of  all  coimsel  in  the  case.  After  hearing  such 
arguments,  the  Court  on  its  own  motion  amends,  by 
interlineation,  the  judgment  and  decree  entered  in 
the  case  on  April  26,  1956,  by  adding  after  ''that" 
(page  2,  line  8)  the  following  words:  ''on  account 
of  said  contract  of  sale  and  off-site  removal  of 
buildings,"  such  interlined  amendment,  eifective  as 
of  April  26,  1956,  was  made  and  initialed  by  the 
Court.  The  Court  denies  the  motion  as  to  each  and 
all  its  parts  as  to  each  and  all  defendants,  and 
further  denies  any  and  all  other  pending  motions, 
and  it  is  so  ordered. 

Journal  No.  50— Pasre  198. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  OF  DEFENDANTS, 
CENTURY  INVESTMENT  CORP.,  AND 
VIRGIL  J.  PAGUE 

Notice  Is  Hereb}^  Given  That  Century  Invest- 
ment Corporation,  a  corporation,  and  Virgil  J. 
Pague,  defendants  above  named,  hereby  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  and  decree  entered 
in  this  action  on  April  26,  1956. 

Dated  at  Seattle,  Washington,  this  27th  day  of 
June,  1956. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 

By  /s/  LYLE  L.  IVERSEN, 

/s/  LYLE  L.  IVERSEN, 
Attorneys    for    Appellants    and    Cross-Appellants, 
Century  Investment  Corp.,  and  Virgil  J.  Pague. 

[Endorsed] :  Filed  June  27,  1956. 
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AMENDED    NOTICE    OF    APPEAL    OF    DE-  , 
PENDANTS,     ARTHUR      G.      BARNETT, 
DONALD  F.   OWENS,  AND  EDWARD  R.  ' 
ESTER 

Notice  Is  Hereby  Given  that  Arthur  G.  Bamett 
and  Virginia  N.  Barnett,  his  wife;  Donald  P.  Owens  " 
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and  Jeau  Owens,  his  wife;  and  Edward  R.  Ester 
and  Lorraine  M.  Ester,  his  wife,  defendants  above 
named,  hereby  jointly  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  and  decree  of  the  above-entitled 
Coui't  signed  April  26,  1956,  and  entered  April  30, 
1956,  insofar  as  said  judgment  and  decree  affect 
these  defendants. 

Dated  at  Seattle.   Washington,  this  31st  day  of 
July,   1956. 

ARTHUR  G.  BARXETT,  and 
ALEC  DUFF, 

By  /s/  ARTHUR  O.  BARXETT, 
Of  Attorneys  for  Arthur  G.  Barnett  and  Donald 
F.  Owens. 

/s/  VERXOX  W.  TOWXE, 

Attorney  for  Edward  R. 
Ester. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  July  31,  1956. 
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BOXD  OX  APPEAL 

Know  All  Men  by  These  Presents : 

That  we,  Arthur  G.  Barnett  and  the  Marital  com- 
munity of  him  and  Virginia  V.  Baniett;  and  Don- 
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aid  F.  Owens  and  the  Marital  Community  of  him 
and  Jean  Owens,  two  of  the  defendants  above 
named,  as  Principal,  and  American  Bonding  Com- 
pany of  Baltimore,  a  Maryland  corporation,  as 
Suret3%  are  held  and  firmly  bound  unto  the  United 
States  of  America  in  the  sum  of  Three  Thousand 
and  no/100  ($3,000.00)  Dollars,  for  which  sum  well 
and  truly  paid,  the  imdersigned  Principal  and 
Surety  bind  themselves,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  jointly  and  severally, 
firmly  by  these  presents. 

Whereas,   the   Principals   above   named   are   de- 
sirous of  appealing  and  are  filing  this  bond  pur- 
suant to  the  order  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  in  Cause  No.  15219  ' 
dated    the    14th    day    of    August,    1956,    entitled: : 
"United  States  of  America,  Appellant,  vs.  Century 
Investment  Corporation,  et  al..  Appellees,"  fixing: 
the  amount  of  supersedeas  bond  for  Cross-Appel- 
lants, Arthur  G.  Barnett  and  the  Marital  Commun 
ity  of  him  and  Virginia  V.  Barnett ;  and  Donald  F. , 
Owens  and  the  Marital  Community  of  him  and  Jean 
Owens,  jointly  in  the  sum  of  $3,000.00. 

Now,  Therefore,  the  condition  of  the  above  obli- ' 
gation  is  such  that  if  the  said  Principals  shall  pros- 
ecute their  appeal  to  effect   and  satisfy  the   said^ 
judgment  in  full,  together  with  costs,  interest  and  1' 
damages  for  delay  if  for  any  reason  the  appeal  is 
dismissed,  or  if  tlie  judgment  is  affirmed  and  satis- 
fied in  full,  such  modification  of  the  judgment  and 
such  costs,  interest  and  damages  as  the  Appellate 
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Court  may  adjudge  and  award,  then  this  obligation 
shall  be  void;  otherwise  to  remain  in  full  force  and 
effect. 

Signed,  sealed  and  dated  this  20th  day  of  August, 
1956. 

Arthur  G.  Barnett  and  the  Marital  Community  of 
him  and  Virginia  V.  Barnett, 

By  /s/  ARTHUR  G.  BARNETT. 

Donald  F.  Owens  and  the  Marital  Community  of 
him  and  Jean  H.  Owens, 

By  /s/  DONALD  F.  OWENS. 

[Seal]  AMERICAN    BONDING    COM- 

PANY OF  BALTIMORE, 

By  /s/  GUERTIN  CARROLL, 
Attorney  in  Fact. 

Approved:  8/21/56. 

/s/  JOHN  A.  ROBERTS,  JR., 

Assistant  U.  S.  Attorney; 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney. 

Bond  approved:  8/21/56. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

[Endorsed] :  Filed  August  21,  1956. 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  by  These  Presents: 

That  we,  Edward  R.  Ester  and  the  Marital  Com- 
munity of  him  and  Lorraine  M.  Ester,  one  of  the 
defendants  above  named,  as  Principal,  and  Ameri- 
can Bonding  Company  of  Baltimore,  a  Maryland 
corporation,  as  Surety,  are  held  and  firmly  bound 
unto  the  United  States  of  America  in  the  sum  of 
Two  Thousand  Five  Hundred  and  no/100  ($2,- 
500.00)  Dollars,  for  which  sum  well  and  truly  paid, 
the  undersigned  Principal  and  Surety  bind  them- 
selves, their  heirs,  executors,  administrators,  and 
assigns,  jointly  and  severally,  firmly  by  these  pres- 
ents. 

Whereas,  the  Principal  above  named  is  desirous 
of  appealing  and  is  filing  this  bond  pursuant  to  the 
order  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  in  Cause  No.  15219  dated  the 
14th  day  of  August,  1956,  entitled:  ''United  States 
of  America,  Appellant,  versus  Century  Investment 
Corporation,  et  al.,  Appellees,"  fixing  the  amount 
of  supersedeas  bond  for  Cross-Appellant,  Edward 
R.  Ester  and  the  Marital  Community  of  him  and 
Lorraine  M.  Ester,  in  the  sum  of  $2,500.00. 

Now,  Therefore,  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  said  Principal  shall  prosecute 
his  appeal  to  effect  and  satisfy  the  said  judgment 
in  full,  together  with  costs,  interest  and  damages 
for  delay  if  for  any  reason  the  appeal  is  dismissed, 
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or  if  the  judgment  is  affirmed  and  satisfied  in  full, 
such  modification  of  the  judgment  and  such  costs, 
interest  and  damages  as  the  Appellate  Court  may 
adjudge  and  award,  then  this  ohligation  shall  be 
void;  otherwise  to  remain  in  full  force  and  effect. 

Signed,  sealed  and  dated  this  20th   day  of  Au- 
gust, 1956. 

Edward  R.  Ester  and  the  marital  community  of 
him  and  Lorraine  M.  Ester. 

By  /s/  EDWARD  R.  ESTER. 

[Seal]  AMERICAN    BONDING    COM- 

PANY OF  BALTIMORE, 

By  /s/  GUERTIN  CARROLL, 
Attorney-in-Fact. 

Approved  8/21/56. 

/s/  JOHN  A.  ROBERTS,  JR., 

Asst.  U.  S.  Atty. 

/s/  CHARLES  P.  ]\10RIARTY, 
U.  S.  Atty. 

Bond  approved  8/21/56. 

/s/  JOHN  C.  BOWEN, 

U.  S.  District  Judge. 

[Endorsed]  :     Filed  August  21,  1956. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF   CLERK  U.   S.   DISTRICT 
COURT  TO  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Subdivision  1  of  Rule  10  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
Rule  75 (o)  of  the  Federal  Rules  of  Civil  Procedure, 
I  am  transmitting  herewith  the  following  original 
documents  and  papers  in  the  file  dealing  with  the 
action,  together  with  minute  entry  of  6-4-56,  as  the 
record  on  appeal  and  cross-appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  at 
San  Francisco,  said  papers  being  identified  as  fol- 
lows : 

1.  Complaint,  filed  Oct.  4,  1954,  with  Exhibits  A, 
B,  and  C  attached. 

2.  Motion  and  Affidavit  for  Order  to  Show  Cause, 
filed  10-6-54. 

3.  Order  to  Show  Cause,  filed  Oct.  6,  1954. 

4.  Marshal's  Return  on  Show  Cause,  and  Sum- 
mons, filed  10-11-54,  Barnett,  Owens  and  Ester. 

5.  Appearance  of  Gerald  Shucklin  for  Deft. 
Geneva  L.  Pague,  filed  10-12-54. 

6.  Marshal's  Returns  on  Show  Cause  and  Sum- 
mons, Pague,  Century  Investment  Corp.,  filed 
10-13-54. 
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7.  Marshal's  Return  on  Summons,  Ester,  filed 
10-14-54. 

8.  Appearance  of  Lycette,  Diamond  &  Sylvester 
for  defendants  Pague,  filed  10-14-54. 

9.  Appearance  of  Lycette,  Diamond  &  Sylvester 
for  Century  Investment  Corporation,  filed  10-14-54. 

10.  Motion  to  Quash  Order  to  Show  Cause,  filed 
10-14-54. 

11.  Notice  of  hearing  on  above  motion,  filed 
10-19-54. 

12.  Marshal's  Return  on  Summons  and  Show 
Cause  Order,  Hartford  Accident  &  Int.  Co.,  Barnett, 
Owens,  filed  10-19-54. 

13.  Motion  and  Affidavit  for  Continuance,  filed 
10-22-54. 

14.  Memo,  of  Defts.  Pague  on  Motion  to  Quash, 
filed  10-22-54. 

15.  Appearance  of  Malcolm  S.  McLeod  for  Deft. 
Hartfort  Accident  and  Indemnity  Company,  and 
Sherman,  filed  10-26-54. 

16.  Appearance  of  Arthur  G.  Barnett  and  Alec 
Duff  for  defendants  Barnett  and  Owens,  filed 
10-26-54. 

17.  Motion  Deft.  Barnett  and  Owens  to  Dismiss 
Complaint,  filed  10-26-54. 

18.  Motion  Defts.  Virgil  J.  Pague,  et  ux.,  to  Dis- 
miss Complaint,  filed  10-28-54. 

19.  Motion  Century  Investment  Corporation  to 
Dismiss  Complaint,  filed  10-28-54. 

20.  Return  of  Defendants  Ester  to  Show  Cause 
Order,  filed  10-29-54. 

21 .  Motion  Defts.  Ester  to  Dismiss,  filed  10-29-54. 
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22.  Motion  Deft.  Geneva  L.  Pague  to  Dismiss, 
filed  10-29-54. 

23.  Return  of  Hartford  Accident  &  Ind.  Co.  to 
Order  to  Show  Cause,  filed  11-1-54. 

24.  Notice  of  Hearing  Above  Motions,  filed 
11-2-54. 

25.  Memorandiun  of  USA,  filed  11-3-54. 

26.  Return  to  Order  to  Show  Cause  of  Virgil 
J.  Pague,  et  al.,  filed  11-3-54. 

27.  Return  of  Century  Investment  Corp.  to 
Order  to  Show  Cause,  filed  11-3-54. 

28.  Memo,  of  Defts.  Pague  on  Order  to  Show 
Cause,  filed  11-4-54. 

29.  Return  of  Defts.  Owens,  and  Barnett  to 
Show  Cause,  filed  11-5-54,  with  Exhibits  A,  B,  C,  D, 
E  and  F  attached. 

30.  Memo,  of  Defts.  Donald  F.  Owens,  et  ux., 
and  Arthur  G.  Barnett,  et  ux.,  filed  11-5-54. 

31.  Return  to  Order  to  Show  Cause  of  Geneva 
L.  Pague,  filed  11-5-54. 

32.  Defts.  Ester's  Memo,  on  Show  Cause,  filed 
11-5-54. 

33.  Answer  of  Defendants  Ester,  filed  11-12-54. 

34.  Answer  of  Hartford  Accident  &  Ind.  Co., 
filed  11-12-54. 

35.  Answer  of  Defendants  Pague,  filed  11-12-54. 

36.  Answer  of  Century  Investment  Corporation, 
filed  11-12-54. 

37.  Answer   of   Deft.    Geneva   L.   Pague,    filed  1 
11-12-54. 

38.  Answer,  Defenses,  etc.,  of  Defts.  Owens  and 
Barnett,  et  al.,  filed  11-12-54. 
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39.  Answer  of  A.  E.  Sherman,  filed  11-13-54. 

40.  Order  Discharging  Rule  to  Show  Cause  and 
Denying  Motions  to  Dismiss,  filed  11-16-54. 

41.  Answer  of  United  States  of  America  to 
Cross-Claim  of  Defendants  Pague,  filed  12-23-54. 

42.  Answer  of  United  States  of  America  to 
Cross-Claim  of  Defendants  Ester,  filed  12-23-54. 

43.  Motion  of  Defendants  Pague  and  Century 
Investment  Corporation  to  Vacate  Setting,  filed 
1-21-55. 

44.  Notice  of  hearing  above  motion,  filed  1-21-55. 

45.  Notice  of  Defendants  Ester  to  Renewal  of 
Lease,  filed  2-10-55. 

46.  Marshal's  Return  on  Order  to  Show  Cause 
With  Motion  and  Affidavit,  Jane  Doe  Sherman, 
filed  2-10-55. 

47.  Marshal's  Return  on  Summons  and  Com- 
plaint, Jane  Doe  Sherman,  filed  2-10-55. 

48.  Marshal's  Return  on  Summons  and  Com- 
plaint, A.  E.  Sherman,  filed  2-10-55. 

49.  Marshal's  Return  on  Order  to  Show  Cause 
With  Motion  and  Affidavit,  A.  E.  Sherman,  filed 
2-10-55. 

50.  Notice  of  Defendants  Century  Investment 
Corporation  and  Virgil  J.  Pague  for  taking  Deposi- 
tion and  Oral  Examination  of  Louis  Michaelson, 
filed  3-31-55. 

51.  Marshal's  Return  on  Sub])oona,  Louis  Mi- 
chaelson, filed  4-7-55. 

I  52.  Deposition  of  Louis  Michaelson  on  Behalf  of 
Defendants  Century  Investment  Corporation  and 
Pague,  filed  5-17-55. 
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53.  Request  of  Defendant  Century  Investment 
Corporation  for  Admissions,  filed  5-24-55. 

54.  Praecipe  of  Defendants  Barnett  and  Owens 
for  Issuance  of  Subpoenas,  Orville  C.  Hatch,  et  al., 
filed  6-8-55. 

55.  Return  on  Subpoena,  Wayne  V.  Brandon, 
filed  6-10-55. 

56.  Return  on  Subpoena,  R.  M.  Scougal,  filed 
6-16-55. 

57.  Return  on  Subpoena,  Orville  C.  Hatch,  filed 
6-16-55. 

58.  Request  of  Defendants  Barnett  and  Owens 
for  Admissions,  filed  8-12-55. 

59.  Request  of  United  States  for  Admissions, , 
filed  8-13-55. 

60.  Request  of  United  States  for  Admissions, ,: 
filed  8-13-55. 

61.  Request  of  United  States  for  Admissions,  J 
filed  8-13-55. 

62.  Praecipe  of  United  States  for  Issuance  off! 
Subpoenas,  Orville  Cohen  and  Albert  Rontai,  filed  1 
8-16-55. 

63.  Praecipe  of  United  States  for  Issuance  of  I 
Subpoena,  A.  E.  Sherman,  filed  8-16-55. 

64.  Marshal's  Return  on  Subpoena,  A.  E.  Sher- 
man, filed  8-22-55. 

65.  Marshal's  Return  on  Subpoenas,  Orvillei 
Cohen  and  Albert  Rontai,  filed  8-22-55. 

66.  Answer  of  United  States  to  Request  for  Ad-i 
missions,  filed  8-26-55. 

66a.  Praecipe  of  United  States  for  Issuance  of 
Subpoena,  Sumner  Smith,  filed  9-2-55. 
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66b.  Trial  Memorandum  of  Defendants  Elster, 
filed  9-2-55. 

67.  Motion  of  United  States  to  Amend  Com- 
plaint, filed  9-6-55. 

68.  Notice  of  United  States  for  hearing  above 
motion,  filed  9-6-55. 

69.  Order  Authorizing  Plaintiff  to  Amend  Com- 
plaint, filed  9-7-55. 

70.  Motion  of  United  States  to  Amend  Com- 
plaint, filed  9-7-55. 

71.  Order  Authorizing  Plaintiff  to  Amend  Com- 
plaint, filed  9-7-55. 

72.  Memorandum  of  United  States  of  Legal 
Points  and  Authorities,  filed  9-7-55. 

73.  Trial  Memorandum  of  Defendants  Pague 
and  Century  Investment  Corporation,  filed  9-7-55. 

74.  Praecipe  of  United  States  for  Issuance  of 
Subpoena,  Virgil  J.  Pague,  filed  9-9-55. 

75.  Marshal's  Return  on  Subpoena,  Sumner 
Smith,  filed  9-12-55. 

76.  Marshal's  Return  on  Subpoena,  Virgil  J. 
Pague,  filed  9-13-55. 

77.  Memorandum  and  Statement  of  Points  of 
Defendants  Barnett  and  Owens,  filed  9-13-55. 

78.  Praecipe  of  United  States  for  Issuance  of 
Subpoenas,  Charles  W.  Ross  and  Louis  Michaelson, 
filed  9-13-55. 

79.  Marshal's  Return  on  Subpoena,  Louis  Mi- 
chaelson, filed  9-14-55. 

80.  Supplemental  Trial  Memorandmn  of  United 
States,  filed  9-16-55. 
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81.  Memorandum  of  Hartford  Accident  and  In- 
demnity Company,  filed  9-17-55. 

82.  Marshal's  Return  on  Subpoena,  Charles  W. 
Ross,  filed  9-21-55. 

83.  Statement  of  Costs  of  Defendants  A.  E. 
Sherman  and  Jane  Doe  Sherman,  his  wife,  to  be 
Taxed  Against  United  States,  filed  10-1-55. 

84.  Statement  of  Costs  of  Defendant  Hartford 
Accident  and  Indemnity  Company  to  be  Taxed 
Against  United  States,  filed  10-1-55. 

85.  Notice  of  Taxation  of  Costs,  filed  10-1-55. 

86.  Objections  by  Defendants  Pague  and  Cen- 
tury Investment  Corporation  to  Government's  Pro- 
posed Findings  of  Fact  and  Conclusions  of  Law, 
filed  10-12-55. 

87.  Objections  by  Defendants  Barnett  and  Owens 
and  Edward  Ester  to  Plaintiff's  Proposed  Findings 
of  Fact  and  Conclusions  of  Law,  filed  10-19-55. 

88.  Findings  of  Fact  and  Conclusions  of  Law, 
filed  10-20-55. 

89.  Proposed  Findings  of  Fact  and  Conclusions 
of  Law  of  Plaintife,  filed  10-20-55. 

90.  Proposed  Findings  of  Fact  and  Conclusions 
of  Law  of  Plaintiff,  filed  10-20-55. 

91.  Proposed  Findings  of  Fact  and  Conclusions 
of  Law  of  Defendant  Pague,  filed  10-20-55. 

92.  Proposed  Findings  of  Fact  and  Conclusions 
of  Law  of  Defendants  Barnett  and  Owens,  filed  10- 
20-55. 

92a.  Transcript  of  Oral  Decision  Sept.  17,  1955, 
filed  10-20-55. 
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93.  Order  Directing  Reference  and  Appointing 
Special  Master,  filed  10-21-55. 

94.  Order  on  Stipulation,  filed  30-31-55. 

95.  ReT)ort  of  Special  Master,  filed  12-16-55. 

96.  Memorandum  Transcript  of  Proceedings  Be- 
fore Special  Master,  filed  12-27-55. 

97.  Motion  of  Defendant  Virgil  J.  Pague  to 
Strike  Report  of  Special  Master,  filed  1-3-56. 

98.  Exceptions  of  Defendant  Virgil  J.  Pague  to 
Report  of  Special  Master,  filed  1-3-56. 

99.  Motion  of  United  States  to  Confirm  and 
Adopt  Rei)ort  of  Special  Master,  filed  1-5-56. 

100.  Motion  of  United  States  to  Fix  Special 
Master's  Compensation,  filed  1-5-56. 

101.  Motion  of  Defendants  Barnett  and  Owens 
to  Strike  Special  Master's  Report  and  Transcript, 
filed  1-5-56. 

102.  Exceptions  of  Defendants  Barnett  and 
Owens  to  Report  of  Special  Master,  filed  1-5-56. 

103.  Withdrawn  by  Court  Order. 

104.  Motion  of  Defendants  Century  Investment 
Corporation  and  Virgil  J.  Pague  to  Strike  Memo- 
randum Transcrii)t  of  Proceedings  Before  Special 
Master,  filed  1-6-56. 

105.  Bulletin  "F"  of  U.  S.  Treasury  Depart- 
ment, Bureau  of  Internal  Revenue,  filed  1-6-56. 
(Later  admitted  as  Plaintiff's  Exhibit  No.  37.) 

106.  Memorandum  of  Plaintiff  in  Support  of 
Special  Master's  Report,  filed  1-6-56. 

107.  Supplemental  Report  of  Special  Master, 
filed  1-18-56. 
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108.  Exceptions  of  Virgil  J.  Pague  to  Supple- 
mental Report  of  Special  Master,  filed  1-27-56. 

109.  Exceptions  of  Defendants  Ester  to  Supple- 
mental Report  of  Special  Master,  filed  2-1-56. 

110.  Objections  by  Defendants  Barnett  and 
Owens  to  Special  Master's  Original  and  Supple- 
mental Report  and  Original  Transcript  filed  Re- 
spectively, December  16,  1955,  January  18,  1956  and 
December  27,  1955,— filed  2-1-56. 

111.  Reporter's  Transcript  of  Proceedings  Be- 
fore Special  Master  on  January  11,  1956,  filed  2-23- 
56. 

112.  Motion  of  Defendants  Barnett  and  Owens 
to  Strike  Special  Master's  Report,  Transcript  and 
Supplemental  Report,  filed  2-25-56. 

113.  Motion  of  Defendants  Ester  to  Strike  Spe- 
cial Master's  Report,  Transcript  and  Supplemental 
Report,  filed  2-27-56. 

114.  Supplemental  Memorandum — Transcript  of 
Proceedings  Before  Special  Master,  filed  2-27-56. 

115.  Motion  of  Defendant  Virgil  J.  Pague  to 
Strike  Supplemental  Report  of  Special  Master,  filed 
2-28-56. 

116.  Second  Supplemental  Memorandum — Tran- 
script of  Proceedings  Before  Special  Master,  filed 
3-9-56. 

117.  Supplemental  Objections  of  Defendants 
Barnett  and  Owens  and  Defendant  Ester  to  Special 
Master's  Reports,  Including  Second  Supplemental 
Memorandum — Transcript  of  Proceedings  Before 
Special  Master  Filed  March  9,  1956— filed  3-23-56. 

118.  Memorandum   of  Plaintiff  in   Support   of 
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Motion  to  Confirm  Supplemental  Report  of  Special 
Master,  filed  4-12-56. 

139.    Affidavit  of  Don  S.  Griffith,  filed  4-12-56. 

120.  Affidavit  of  Arthur  G.  Barnett,  filed  4-19-56. 

121.  Affidavit  of  F.  N.  Cushman  for  United 
States  in  Opposition  to  Motion  of  Defendant  Bar- 
nett, filed  4-19-56. 

122.  Second  Supplemental  Trial  Memorandum  of 
Plaintiff,  filed  4-19-56. 

123.  Affidavit  of  Edward  R.  Ester,  filed  4-19-56. 

124.  Supplemental  Trial  Memorandum  of  De- 
fendants Barnett  and  Owens,  filed  4-20-56. 

125.  Memorandum  of  Defendants  Pague  on  Non- 
Payment  of  Taxes  by  Government,  filed  4-20-56. 

126.  Order  Overruling  Objections  and  Confirm- 
ing Supplemental  Report  of  Special  Master,  filed 
4-21-56. 

127.  Supplemental  Findings  of  Fact  and  Conclu- 
sions of  Law,  filed  4-26-56. 

128.  Judgment  and  Decree,  filed  4-26-56. 

129.  Excerpt  of  Proceedings  by  Court  Reporter 
on  4-21-56,  filed  5-1-56. 

130.  Motion  of  Defendants  Barnett,  Owens  and 
Edward  R.  Ester  to  Alter  or  Amend  Judgment  and 
Decree,  filed  5-7-56. 

131.  Affidavit  of  Arthur  G.  Barnett  in  Support 
of  Motion  of  Defendants  Barnett,  Owens  and  Ester 
to  Alter  or  Amend  Judgment  and  Decree,  filed  5- 
7-56. 

132.  Memorandum  in  Support  of  Motion  of  De- 
fendants Barnett,  Owens  and  Ester  to  Alter  or 
Amend  Judgment,  filed  4-7-56. 
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133.  Notice  of  hearing  Motion  of  Defendants 
Barnett,  Owens  and  Ester  to  Alter  or  Amend  Judg- 
ment and  Decree,  filed  5-7-56. 

134.  Memorandum  of  Plaintiff  in  Opposition  to 
Defendant's  Motion  to  Alter  or  Amend  Judgment 
and  Decree,  filed  6-1-56. 

135.  Notice  of  Appeal  by  United  States,  filed  6- 
25-56. 

136.  Notice  of  Appeal  of  Defendants,  Century 
Investment  Corp.,  and  Virgil  J.  Pague,  filed  6-27- 
56. 

137.  Cost  Bond  on  Appeal  of  Defendants  Cen- 
tury Investment  Corporation  and  Virgil  J.  Pague, 
filed  6-27-56. 

138.  Notice  of  Cross-Appeal  of  Defendants 
Arthur  Gr.  Barnett  and  Donald  F.  Owens,  filed  6-17- 
56. 

139.  Motion  of  Defendants  Arthur  G.  Barnett 
and  Donald  F.  Owens  to  Extend  Time  for  Filing 
Record  on  Appeal  and  Docketing  Appeal,  filed  7-17- 
56. 

140.  Affidavit  of  Arthur  G.  Barnett,  filed  7-17- 
56. 

141.  Notice  of  Defendants  Owens  and  Barnett  of  I 
hearing  Motion  to  Extend  Time  for  Filing  Record 
on  Appeal  and  Docketing  Appeal,  filed  7-17-56. 

142.  Notice  of  Cross-Appeal  of  Defendants  Ed- 
ward R.  Ester  and  the  Marital  Community  Com- 
posed of  Him  and  Lorraine  M.  Ester,  filed  7-17-56. 

143.  Cost  Bond  on  Appeal  of  Defendants  Bar- 
nett and  Owens,  filed  7-17-56. 
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144.  Cost  Bond  on  Appeal  of  Defendants  Ester, 
filed  7-17-56. 

145.  Motion  of  United  States  to  Dismiss  Appeal, 
filed  7-18-56. 

146.  Notice  of  United  States  of  hearing  Motion 
to  Dismiss  Appeal,  filed  7-18-56. 

147.  Affidavit  of  Defendant  Edward  R.  Ester 
Opposing  Plaintiff's  Motion  to  Dismiss  Appeal  and 
Affidavit  in  Support  Thereof,  filed  7-20-56. 

148.  Substitution  of  Vernon  W.  Towne  in  place 
of  Robbins  and  Robbins  as  attorney  for  Defendants 
Ester,  filed  7-20-56. 

149.  Affidavit  of  Defendant  Arthur  G.  Barnett 
Opposing  Plaintiff's  Motion  to  Dismiss  Appeal  and 
Affidavit  in  Support  Thereof,  filed  7-20-56. 

150.  Amended  Notice  of  Appeal  of  Defts.  Bar- 
nett, Owens  and  Ester,  filed  July  31,  1956. 

151.  Designation  of  Contents  of  Record  on  Ap- 
peal filed  July  31,  1956,  by  Defts.  Barnett,  Owens 
and  Ester. 

152.  Statement  of  Points  on  Appeal,  Barnett, 
Owens  and  Ester,  filed  July  31,  1956. 

Minute  entry  of  June  4,  1956,  re  hearing  on  mo- 
tion of  Barnett,  Owens  and  Ester  and  Court's  own 
motion  amending  judgment  and  order  denying  all 
pending  motions. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  appellant  for 
preparation  of  the  record  on  appeal  in  this  cause,  to 
wit.  Notice  of  Appeal,  $5.00;  and  that  said  amount 
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has  not  been  paid  to  me  for  the  reason  that  the  ap- 
peal is  being  prosecuted  by  the  Government. 

I  further  certify  that  the  costs  incurred  by  cross- 
appellants  are  as  follows: 

Lycette,  Diamond  &  Sylvester  for  filing 
Notice  of  Appeal  on  behalf  of  Century 
Investment  Corporation  and  Virgil  J. 
Pague    $5.00 

Arthur  G.  Barnett,  Cross- Appeal  self  and 
Ester   5.00 

Arthur  G.  Barnett,  amended  Notice  of 
appeal,  Defts.  Barnett,  Owens  and 
Ester,  jointly 5.00 

and  that  said  amounts  have  been  paid  to  me  by  the 
respective  parties  through  their  attorneys. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court  at 
Seattle,  this  31st  day  of  July,  1956. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk; 

By  /s/  TRUMAN  EGGER, 
Chief  Deputy. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  U.   S.   DISTRICT 
COURT  TO  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  I  am  transmitting 
herewith,  supplemental  to  the  original  record  on  ap- 
peal herein  the  following  papers  in  the  file  dealing 
with  the  action,  to  wit: 

153.  Bond  on  Appeal,  (Barnett  and  Owens), 
$3,000.00,  filed  8-21-56. 

154.  Bond  on  Appeal,  (Ester),  $2,500.00,  filed 
8-21-56. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court  at 
Seattle,  this  22d  day  of  August,  1956. 

I    [Seal]  MILLARD  P.  THOMAS, 

Clerk; 

By  /s/  TRUMAN  EGGER, 
Chief  Deputy. 
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[Endorsed]:  No.  15219.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Century  Investment 
Corporation  and  Virgil  J.  Pague,  Appellants,  vs. 
United  States  of  America,  Appellees.  Arthur  G. 
Barnett  and  Virginia  N.  Barnett,  His  Wife;  Donald 
F.  Owens  and  Jean  Owens,  His  Wife;  Edward  R. 
Ester  and  Lorraine  M.  Ester,  His  Wife,  Appellants, 
vs.  United  States  of  America,  Appellee.  Transcript 
of  Record.  Appeals  from  the  United  States  District 
Court  for  the  Western  District  of  Washington, 
Northern  Division. 

Piled  August  1,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Ai)peals 
for  the  Ninth  Circuit 

No.  15219 

UNITED  STATES  OF  AMERJf^A, 

Appellant, 

vs. 

CENTURY  INVESTMENT  CORPORATION,  et 
al.. 

Appellees. 

STATEMENT  OF  POINTS  ON  APPEAL  OF 
CENTURY  INVESTMENT  CORPORATION 
AND  VIRGIL  J.  PACtIJE 

Century  Investment  Corporation  and  Virgil  J. 
Pague  will  rely  upon  the  following  points  in  this 
appeal : 

1.  The  Court  erred  in  awarding  damages  against 
these  Appellees  in  the  absence  of  any  competent 
proof  of  damage. 

2.  The  Court  erred  m  ordering  an  accounting. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 

By  /s/  LYLE  L.  IVERSEN, 
Attorneys  for  Century  Investment  Corporation  and 
Virgil  J.  Pague. 

[Endorsed] :  Filed  August  9,  1956. 
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[Title  of  Court  of  Appeals  and  Cause.] 

At  a  Stated  Term,  to  wit:  The  October  Term 
1956,  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  held  in  the  Court  Room  thereof,  in 
the  City  and  County  of  San  Francisco,  in  the  State 
of  California,  on  Tuesday  the  fourteenth  day  of  Au- 
gust in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  fifty-six. 

Present :  Honorable  William  E.  Orr,  Circuit  Judge, 
Presiding, 

Honorable    Thomas    McAllister,    Circuit 
Judge ; 

Honorable    Stanley    N.    Barnes,    Circuit 


Judge. 


No.  15219 


ORDER  DISMISSING  APPEAL,  ETC. 

The  United  States  of  America  has  moved  this 
Court  to  dismiss  its  appeal.  Appellee  and  cross-ap- 
pellant Edward  R.  Ester  has  filed  an  affidavit  oppos- 
ing said  motion  on  the  ground  that  said  motion  is 
unsupported  by  a  substantial  reason  for  dismissal 
We  think  the  determination  by  the  Attorney  Gen- 
eral of  the  United  States  that  further  prosecution  of 
the  appeal  is  not  desirable  is  sufficient.  Affiant  Ester 
also  moves  dismissal  because  the  motion  is  not  sup- 
ported by  affidavit.  We  think  the  affidavit,  filed  Au- 
gust 9,  1956,  may  be  considered  in  support  of  the 
motion  and  thus  meet  the  requirements  of  Rule  17 
of  the  rules  of  this  court. 
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The  Motion  to  Dismiss  Is  Granted 

Appellees  and  cross-complainants  Barnett,  Owens 
and  Ester  have  moved  this  court  that  in  the  event 
the  motion  of  the  United  States  of  America  to  dis- 
miss its  appeal  is  granted,  that  a  supersedeas  bond 
be  dispensed  with  or  that  this  court  fix  the  amount  of 
such  bond.  We  think  separate  supersedeas  bonds 
should  be  furnished;  cross-appellant  Ester  and  wife 
to  furnish  bond  in  the  sum  of  $2,500.00,  and  cross- 
complainants  Barnett  and  his  wife  and  cross-com- 
plainant Owens  and  his  wife  to  jointly  furnish  a 
supersedeas  bond  in  the  sum  of  $3,000.00;  said  su- 
persedeas bonds  to  be  conditioned  as  required  by 
law,  to  be  approved  by  the  United  States  Attorney 
for  the  Western  District  of  Washington,  and  the 
Judge  of  said  District  Court  and  filed  with  the  Clerk 
of  said  District  Court. 
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STATEMENT  OF  POINTS  ON  APPEAL  BY 
JOINT  APPELLEES  AND  CROSS-APPEL- 
LANTS EDWARD  R.  ESTER,  DONALD  F. 
OWENS  AND  ARTHUR  G.  BARNETT 

Joint  appellees  and  cross-aj)pellants,  Edward  R. 
Ester  and  Lorraine  M.  Ester,  his  wife,  Donald  F. 
Owens  and  Jean  Owens,  his  wdfe,  and  Arthur  G. 
Barnett  and  Virginia  N.  Barnett,  his  wife,  here- 
with present  the  points  upon  which  they  claim  the 
District  Court  erred: 
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1.  In  denying  defendants'  motions  to  dismiss  the 
complaint  on  the  ground  that  the  plaintiff  failed  to 
state  a  claim  upon  which  relief  can  be  granted. 

2.  In  failing  to  dismiss  the  action  because  of 
failure  to  prove  a  claim  upon  which  judgment  could 
be  based. 

3.  In  entering  Findings  of  Fact  and  Supplemen- 
tary Findings  of  Fact  which  are  inconsistent  with 
the  Conclusions  of  Law  and  Supplementary  Con- 
clusions of  Law,  and  which  fail  to  support  the  judg- 
ment based  thereon. 

4.  In  refusing  to  enter  a  judgment  of  dismissal 
as  to  these  defendants  based  on  the  Findings  of  Fact 
and  Supplementary  Conclusions  of  Law. 

5.  In  assessing  damages  against  these  defend- 
ants, who  are  fee  ow^ners  of  the  land,  based  on  an 
accounting  of  rents  from  property  which  had  there- 
tofore reverted  to  them. 

6.  In  making  a  reference  to  a  Master  and  in  as- 
sessing a  portion  of  the  Special  Master's  fee  against 
these  defendants. 

7.  That  the  Findings  of  the  Special  Master  are 
clearly  erroneous  as  to  these  defendants;  that  the 
portion  of  the  Special  Master's  fee  assessed  against 
these  defendants  is  excessive  and  no  fee  at  all  was 
justified  against  these  defendants  because  of  the 
Master's  erroneous  work. 

8.  In  assessing  against  these  defendants,  who 
were  not  parties  to  the  contract,  and  who  are  the 


United  States  of  America  145 

fee  owners  of  the  underlying  real  estate,  judgment 
for  damages  in  the  same  manner  as  against: 

(a)  Parties  to  the  contract; 

(b)  The  alter  ego  of  parties  to  the  contract ;  and 

(c)  Defendants  who  never  were  and  are  not  now 
owners  of  all  the  real  estate  underlying  their  build- 
ings. 

ARTHUR  a.  BARNETT,  and 
ALEC  DUFF, 

By  /s/  ARTHUR  G.  BARNETT, 
Of  Attorneys  for  Arthur  G.  Barnett  and  Donald  F. 
Owens. 

/s/  VERNON  W.  TOWNE, 

Atty.  for  Edward  R.  Ester. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  August  30,  1956. 
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I. 

JURISDICTION 

This  is  an  appeal  from  an  action  conimeneed  in  the 
United  States  District  Court  for  the  Western  District 
of  Washington,  Northern  Division,  on  behalf  of  the 
United  States  by  the  United  States  District  Attorney. 
The  action  is  based  upon  a  contract  to  which  the  United 
States  is  a  party  and  according  to  the  Complaint  ju- 
risdiction is  based  upon  Title  28,  U.S.  Code,  Section 
1345.  This  is  an  appeal  from  the  final  judgment  in  that 
ease. 

This  action  was  instituted  by  a  Complaint  in  a  civil 
action  in  which  it  was  alleged  that  the  Century  Invest- 
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ment  Corporation  had  entered  into  a  contract  for  the 
purchase  of  certain  buildings  belonging  to  the  Public 
Housing  Administration  with  the  stipulation  that  they 
be  removed  from  the  site  within  a  certain  time.  The 
Complaint  alleges  that  a  $5,000  bond  was  posted  to  en- 
sure performance  of  the  contract  and  that  four  of  the 
buildings,  namely,  Nos.  102,  103,  104  and  105  were  not 
removed  from  the  site,  and  were  being  rented  by  the  de- 
fendants upon  the  site  (Tr.  3).  Plaintiff  prayed  for  an 
order  requiring  the  removal  of  the  buildings  and  pray- 
ing for  an  accounting  of  the  funds  collected  by  the  de- 
fendants from  tenants  and  for  the  allowance  of  dam- 
ages to  the  plaintiff  for  failure  of  the  Century  Invest- 
ment Corporation  to  complete  its  removal  contract  and 
for  other  relief. 

Defendant  Pague  answered  the  Complaint  (Tr.  33) 
denying  that  he  had  entered  into  any  contract  with  the 
government  and  alleging  that  he  had  acquired  from 
Century  Investment  Corporation  certain  of  the  build- 
ings and  was  the  legal  owner  thereof  and  denied  that 
the  buildings  were  temporary  and  admitted  that  he  had 
rented  certain  apartments  therein,  and  otherwise  the 
allegations  in  the  Complaint  were  denied.  By  a  first 
affirmative  defense  defendant  Pague  alleged  that  he 
was  the  owner  of  the  land  upon  which  building  102 
stands  and  the  owner  or  lessee  of  the  land  upon  which 


103  stands,  and  that  the  buildings  had  been  modified  to 
meet  all  requirements  of  the  building  code  of  the  City 
of  Seattle,  and  further  alleging  that  the  buildings  were 
vitally  needed  for  public  housing  and  approval  had 
been  obtained  from  the  City  of  Seattle  for  them  to  be 
located  in  the  future  upon  the  land  where  they  then 
stood.  It  was  also  affirmatively  pleaded  that  any  in- 
terest of  the  government  in  the  land  where  the  build- 
ings stood,  either  liad  terminated  or  would  terminate 
shortly  and  the  owners  of  the  land  would  not  hold  the 
government  to  any  obligation  to  remove  the  iDuildings 
therefrom,  and  that  the  government  would  suffer  no 
damage  if  the  ])uildings  remained  upon  the  sites  where 
they  were  located,  and  further  pleadings  that  no  good 
or  equitable  purpose  could  be  served  by  requiring  the 
removal  of  the  buildings.  By  a  second  affirmative  de- 
fense defendant  Pague  alleged  that  the  tenure  of  the 
government  on  the  land  on  which  the  buildings  stood 
had  expired  and  that  the  government  w^as  wrongfully 
asserting  the  right  to  possession  and  this  defendant 
prayed  that  title  to  buildings  102  and  103  and  the  land 
upon  which  they  stood  be  quieted  against  the  govern- 
ment (Tr.  33). 

The  answer  of  Century  Investment  Corporation  (Tr. 
36)  admits  entering  into  the  contract  attached  to  the 
Complaint  and  alleged  that  the  time  for  completion  of 
the  removal  of  the  buildings  was  extended  and  that  it 
was  led  by  agents  of  the  government  to  believe  that  cer- 
tain buildings  might  be  made  to  conform  to  the  require- 


ments  of  the  building  code  of  the  City  of  Seattle  and 
might  be  allowed  to  remain  in  place  as  permanent  type 
l)uildings,  and  in  reliance  thereon  buildings  102,  103, 
104  and  105  were  modified  without  removing  them  from 
the  site  so  that  they  were  no  longer  temporary  build- 
ings, and  it  is  further  admitted  that  Virgil  J.  Pague 
had  purchased  from  Century  Investment  Corporation 
buildings  102  and  103.  By  affirmative  defense  Century 
Investment  Corporation  set  up  virtually  the  same  affir- 
mative matter  as  was  affirmatively  pleaded  by  defend- 
ant Pague. 

After  a  trial,  judgment  was  entered  awarding  dam- 
ages to  the  government  against  Virgil  J.  Pague  and 
Century  Investment  Corporation  jointly  and  severally, 
in  the  sum  of  $5,937.13  and  awarding  damages  against 
Century  Investment  Corporation  and  various  other  de- 
fendants, jointly,  in  the  respective  sums  of  $3,709.31 
and  $2,432.59,  and  all  the  defendants  were  required  to 
pay  a  sum  equal  to  three-fourths  of  the  amounts  al- 
lowed a  special  master  for  an  accounting  in  the  case. 
Defendants  Virgil  J.  Pague  and  Century  Investment 
Corporation  have  appealed  from  the  judgment  (Tr. 
120). 


II. 

STATEMENT  OF  THE  CASE 

According  to  the  Findings  of  Fact  made  by  the  trial 
court  the  Century  Investment  Corporation  purchased, 
pursuant  to  an  advertisement  for  bids,  buildings  num- 
))ered  101  through  110  in  the  Duwamish  Bend  housing 
area,  City  of  Seattle  (Tr.  62).  These  buildings  were  lo- 
cated upon  land  as  to  which  the  government  had  con- 
demned leaseholds  in  the  year  1945  (Tr.  71)  in  Civil 
Action  No.  1143  in  the  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  under  the 
authority  granted  by  the  Lanham  Act.  public  law  849 
76  Congress,  as  amended,  42  U.S.C.  1521  (Tr.  63). 

Virgil  J.  Pague  was  one  of  the  stockholders  and  was 
the  President  of  Century  Investment  Corporation  (Tr. 
66)  there  being  two  other  officers  and  principal  stock- 
holders in  the  corporation  (Tr.  65).  The  corporation 
proceeded  to  sell  and  remove  the  buildings  from  the 
site  except  for  buildings  102, 103,  104  and  105  (Tr.  68). 
Building  102,  which  was  located  partially  upon  certain 
of  the  lots  leased  pursuant  to  the  government's  con- 
demnation and  upon  certain  street  areas,  was  acquired 
from  the  corporation  by  Virgil  J.  Pague,  and  the  same 
is  true  of  building  103  (Tr.  68  and  69).  Building  104 
was  acquired  through  mesne  conveyance  from  Century 
Investment  Corporation  by  defendants  Barnett  and 
Owens  (Tr.  69)  and  building  105  was  acquired  by  de- 
fendants Ester  (Tr.  70).  Each  of  the  defendants  ac- 


quired  the  fee  title  to  the  land  underlying  the  buildings, 
or  acquired  a  leasehold  from  the  fee  owner  (Tr.  68,  69, 
&  70).  By  the  terms  of  the  declaration  of  taking  under 
which  the  government  had  acquired  the  leaseholds,  the 
government  was  "  *  *  *  granted  the  right  to  renew  said 
exclusive  use  without  the  consent  of  the  owners  of  said 
land  from  year  to  year,  not  to  exceed  three  years  after 
the  termination  of  the  national  emergency  as  declared 
by  the  President  of  the  United  States ;  which  national 
emergency  was  that  declared  to  exist  by  presidential 
proclamation  of  September  8, 1939"  (Tr.  71).  The  gov- 
ernment had  continued  to  file  notices  of  its  intention  to 
renew  until  the  period  extending  to  February  21,  1956 
(Tr.  71).  Defendants  had  refused  consent  to  renewal 
(Def.  Ex.  A3,  A4 ;  Tr.  52).  Each  of  the  defendants  knew 
of  the  requirement  in  the  contract  of  Century  Invest- 
ment Corporation  for  the  removal  of  the  buildings  and 
had  made  efforts  to  obtain  a  modification  (Tr.  71).  The 
defendants  had  secured  from  the  City  of  Seattle  a 
resolution  authorizing  the  continuance  of  the  buildings 
on  the  site  and  had  secured  from  the  Board  of  Public 
Works  permits  for  leaving  the  buildings  on  the  site 
(Tr.  72  and  73). 

The  lower  court  held  by  its  conclusion  of  law  No.  VII 
that  the  Century  Investment  Corporation  breached  its 
contract  by  failing  to  remove  buildings  102, 103, 104  and 
105  from  the  site  and  by  purporting  to  convey  them  to 
the  defendants  without  requiring  them  to  be  removed 


(Tr.  76).  By  Findings  of  Fact  and  Conclusions  of  Law 
entered  on  October  20,  1955,  the  court  found  that  the 
defendants  should  be  required  to  remove  the  buildings 
from  the  sites  (Tr.  77  and  78).  However,  by  supple- 
mental Findings  of  Fact  and  Conclusions  of  Law  (Tr. 
107)  dated  April  26, 1956,  the  trial  court  found  that  the 
government  had  not  sustained  the  burden  of  proving 
that  it  had  paid  the  rent  necessary  to  keep  the  leasehold 
alive  on  the  property  underlying  the  buildings  (Tr. 
108),  and  the  court  rescinded  the  order  to  require  spe- 
cific removal  of  the  property,  but  stated  (Tr.  109) : 

"  *  *  *  Instead  of  compelling  specific  perform- 
ance of  removal  and  site  clearance  require  the  de- 
fendants to  pay  a  fair,  reasonable  and  just 
compensation  by  way  of  damages  for  their  failure 
to  remove  and  clear  the  sites  of,  and  for  their 
wrongful  commercial  use  of  said  buildings  and  to 
comply  with  all  of  the  requirements  of  the  contract 
of  sale." 

By  Paragraph  XII  of  the  original  Conclusions  of 
Law  Tr.  80)  the  court  concluded : 

"That  the  plaintiff  has  been  damaged  by  the 
wrongful  use  of  said  buildings  by  the  defendants 
from  the  time  of  said  breaches  of  contract  by  de- 
fendant Century  Investment  Corporation  in  using 
same  for  commercial  rental  purposes  to  and  in- 
cluding the  present  time  and  for  such  future  time 
as  said  buildings  remain  on  site,  and  for  the  wrong- 
ful use  of  the  land  underlying  said  buildings  and 
defendants  continue  to  so  use  said  buildings  and 
property,  which  is  for  the  exclusive  use  of  the 
plaintiff  from  said  time  of  said  breaches  of  con- 
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tract  to  and  including  the  present  time;  that  the 
plaintiff  is  entitled  to  a  complete  accountinf]^  to  be 
performed  under  the  direction  of  the  court,  of  all 
revenues  received  from  and  current  operating  ex- 
penses incidental  to  such  commercial  uses  to  de- 
termine monetary  damages  sustained  by  the  plain- 
tiff on  account  of  the  alleged  breach  of  contract 
herein,  and  that  the  court  should  retain  jurisdic- 
tion of  this  action  for  these  reasons  and  should  fix 
a  date  for  the  hearing  on  same. ' ' 

Pursuant  to  that  conclusion,  the  court  entered  an  order 
appointing  a  special  master  (Tr.  82)  by  which  it  was 
ordered  that  an  accounting  of  funds  received  by  each 
of  the  defendants  from  the  unauthorized  use  of  build- 
ings 102,  103,  104  and  105  be  had.  The  special  master 
issued  a  report,  transmitted  to  this  court  as  Item  107 
under  the  certificate  of  the  Clerk  of  the  District  Court 
to  Record  on  Appeal  (Tr.  126).  By  this  report  it  was 
determined  that  the  net  income  of  defendant  Pague 
from  the  rental  of  buildings  102  and  103  amounted  to 
$5,937.13,  and  judgment  was  entered  against  defendant 
Pague  and  Century  Investment  Corporation  for  that 
amount  (Tr.  116).  Amounts  similarly  arrived  at  were 
entered  against  other  defendants  and  Century  Invest- 
ment Corporation  jointly  (Tr.  116).  Defendant  Virgil 
J.  Pague  moved  to  strike  the  supplemental  report  of 
the  special  master  (Tr.  95)  before  the  same  was  con- 
firmed. The  grounds  for  that  motion  are  stated  as  fol- 
lows (Tr.  95)  : 

"Defendant  Virgil  J.  Pague  moves  to  strike 
the  supplemental  report  of  special  master  for  the 


reason  that  the  same  is  a  report  of  irrelevant  facts 
having  no  relation  to  damages  cine  plaintiff  or  to 
any  issue  properly  before  the  court  in  this  case. 
This  motion  is  also  made  for  the  reason  that  the 
report  of  special  master  has  not  been  made  nor 
filed  in  conformity  with  the  rules  applicable  there- 
to. This  motion  is  made  for  the  reason  that  the  re- 
port is  made  upon  a  fundamentally  wrong  basis, 
having  been  made  wholly  without  reference  to  the 
value  of  the  plaintiff's  leasehold  or  damage  thereto, 
or  to  any  monetary  damage  suffered  by  plaintiff 
by  any  breach  of  contract  or  action  of  any  of  the 
defendants,  and  further  for  the  reason  that  the 
rule  of  court  relative  to  special  masters  had  not 
been  complied  with  in  the  filing  of  the  transcript 
herein." 

By  the  Findings  of  Fact,  (Tr.  73)  it  appears  that  the 
government  lost  any  right  to  the  street  areas  occupied 
by  the  buildings  as  of  October  28,  1953,  and  as  of  De- 
cember 9,  1953,  the  defendants  had  been  given  those 
rights  (Tr.  73).  No  cognizance  of  the  defendants'  ex- 
clusive rights  in  the  street  areas  was  had  by  the  master 
in  determining  the  profits  and  no  finding  was  made  by 
either  the  court  nor  the  master  as  to  the  value  of  the 
government's  leasehold.  No  evidence  was  introduced 
by  the  government  as  to  any  actual  damages  suffered 
by  it  from  the  breach  of  contract.  By  the  terms  of  the 
contract  the  government's  rights  in  the  event  of  fail- 
ure of  the  purchaser  to  comply  with  all  the  terms  of  the 
contract  was  stated  in  Paragraph  6  of  the  general 
conditions  (Tr.  16)  as  follows: 
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**In  the  event  the  purchaser  fails  to  complete 
the  removal  and  clean-up  operations  within  such 
period  of  time,  the  government  may  take  posses- 
sion of  any  property  still  on  the  site,  destroy  and 
otherwise  dispose  of  it  and  may  charge  the  pur- 
chaser for  the  cost  of  removing  the  dwellings  and 
cleaning  up  the  site  without  crediting  the  pur- 
chaser \\ith  the  salvage  value  of  the  material  or 
construction  work  removed." 

Under  paragraph  2  of  the  General  Conditions  of  the 

contract  (Tr.  13)  performance  security  was  provided 

for  as  follows : 

"Performance  Security.  The  Purchaser  shall 
within  five  days  of  the  delivery  to  the  Purchaser 
of  an  executed  copy  of  the  contract  supply  (in  ad- 
dition to  payment  in  full  of  the  contract  price) 
performance  security  in  the  form  of  a  certified 
check,  cashier's  check  or  money  order  payable  to 
the  Seattle  Housing  Authority  in  the  amount  re- 
quired under  Section  3  of  the  Invitation  to  Bid, 
or  shall  supply  a  performance  bond  in  a  like 
amount.  The  Purchaser  is  liable  for  any  expense 
incurred  by  the  Government  as  a  result  of  his  fail- 
ure to  abide  by  the  terms  of  this  sale,  including  the 
removal  of  the  units  sold  hereunder  within  the  , 
time  stated  herein  and  leaving  the  site  in  a  satis- 
factory condition.  The  Purchaser  shall  be  liable  | 
for  the  full  amount  of  damages  determined  by  the  , 
Contracting  Officer  to  have  been  occasioned  by  his 
failure  to  comply  with  provisions  of  this  sale, 
whether  or  not  such  damages  are  secured  by  the 
performance  security."  (Emphasis  supplied) 

No  evidence  was  produced  that  the  Contracting  Officer  | 
ever  made  any  determination  of  damages. 
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III. 

QUESTIONS  INVOLVED 

This  case  involves  the  following:  questions : 

1.  Whether  under  a  contract  providing  for  dam- 
ages to  be  determined  by  a  Contracting  Officer,  the 
court  may  award  damages  in  the  absence  of  any  such 
determination  by  the  Contracting  Officer.  This  ques- 
tion is  raised  by  the  specific  terms  of  Paragraph  2  of 
the  general  conditions  of  the  contract  (Tr.  13). 

2.  Whether  in  the  absence  of  proof  of  actual  dam- 
ages the  United  States  may  recover  the  net  profits 
earned  by  one  trespassing  upon  the  government's  lease- 
hold. This  question  is  raised  by  the  award  of  damages 
against  the  defendants  who  are  not  parties  to  the  con- 
tract for  removal  based  upon  their  use  of  buildings  or 
land  supposedly  under  government  leasehold. 

3.  Whether  a  leasehold  acquired  by  condemnation 
in  1945  renewable  for  three  years  after  the  existing 
emergency  could  be  continued  without  the  consent  of 
the  fee  holders  of  the  land  until  July,  1956,  where  the 
government  had  failed  to  pay  the  taxes  which  were  a 
material  portion  of  the  compensation  awarded  in  the 
condemnation  proceedings  to  the  fee  holders.  This  ques- 
tion is  raised  because  the  defendants  as  fee  holders  of 
the  land  had  refused  to  consent  to  renewal  after  their 
acquisition  of  the  property  and  the  court  found  that  the 
plaintiff  had  not  paid  that  portion  of  the  condemnation 
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award  consisting  of  pa^nnent  of  current  taxes   (Tr. 
108). 

IV. 
ASSIGNMENTS  OF  ERROR 

The  lower  court  erred  in  the  following  respects : 

1.  The  court  erred  in  awarding  damages  against 
these  appellees  in  the  absence  of  any  competent  proof 
of  damage. 

2.  The  court  erred  in  ordering  an  accounting. 

V. 

ARGUMENT 

1.  THE  COURT  ERRED  IN  AWARDING  DAMAGES  IN 
THE  ABSENCE  OF  COMPETENT  PROOF 

A.  The  Contracting  Officer  has  not  determined  the  Amount 
of  Damages. 

The  government's  suit  against  Century  Investment 
Corporation  must  be  based  upon  the  contract  since  Cen- 
tury Investment  Corporation  did  not  itself  continue 
to  maintain  the  buildings  on  site  but  Century  Invest- 
ment Corporation  had  sold  them  to  the  other  defend- 
ants prior  to  the  end  of  the  time  for  completion  under 
the  contract,  and  the  liabiliy,  if  any,  of  Century  In- 
vestment Corporation  must  be  that  for  breach  of  con- 
tract. The  contract  in  this  case  spells  out  the  remedies 
of  the  government  in  case  of  breach  of  contract,  and  it 
is  not  competent  for  the  courts  to  make  a  new  contract 
for  the  parties  or  to  depart  from  the  provisions  of  the 
contract  with  respect  to  the  ascertainment  of  damages. 
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By  the  General  Conditions  of  the  contract,  which  were 
a  part  of  it,  Paragraphs  2  and  6  set  out  exactly  what 
can  be  done  in  case  of  failure  to  perform  by  the  contrac- 
tor. Paragraph  2  (Tr.  13)  reads  in  its  material  part  as 
follows : 

"The  purchaser  is  liable  for  any  expevse  in- 
curred by  the  (jovernment  as  a  result  of  his  failure 
to  abide  by  the  terms  of  this  sale,  including  the  re- 
moval of  the  units  sold  hereunder  within  the  time 
stated  herein  and  leaving  the  site  in  a  satisfactory 
condition.  The  purchaser  shall  be  liable  for  the  full 
amount  of  damages  determined  hi/  the  Contract- 
ing Officer  to  have  been  occasioned  by  his  failure 
to  comply  with  provisions  of  this  sale  whether  or 
not  such  damages  are  secured  by  the  performance 
security."  (Emphasis  supplied) 

It  will  be  noted  that  the  liability  of  the  purchaser  is 

expressed  in  the  foregoing  quotation  as  being  for  "any 

expense  incurred  by  the  government  as  a  result  of  his 

failure  to  abide  by  the  terms  of  this  sale."  It  should  be 

noted  further  that  the  parties  have  contracted  as  to  the 

person  who  shall  determine  the  amount  of  the  damages, 

and  have  designated  the  "Contracting  Officer."  The 

term  Contracting  Officer  is  defined  in  the  contract  in 

Section  11  (Tr.  18)  as  follows: 

"The  term  Contracting  Officer  shall  mean  the 
person  signing  this  contract  for  the  government 
or  his  duly  authorized  successor  in  office  and  any 
person  authorized  to  act  for  him  as  his  duly  author- 
ized representative." 
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In  this  case  the  government  introduced  no  evidence 
to  the  effect  that  the  Contracting  Officer  had  ever  made 
any  determination  of  the  amount  of  the  damages  for 
which  the  purchaser  should  be  liable.  A  determination 
by  the  Contracting  Officer  is,  under  the  terms  of  the 
contract,  a  condition  precedent  to  liability  b}^  the  pur- 
chaser for  damages.  No  evidence  was  introduced  to 
show  that  ami  expense  Avas  incurred  by  the  government 
as  a  result  of  the  failure  of  the  contractor  to  abide  by 
the  terms  of  the  sale.  The  damages  in  this  case  do  not 
purport  to  be  based  upon  either  a  decision  hy  the  Con^ 
tractinrj  Officer  as  to  the  amount  of  the  damages,  or 
upon  expenses  incurred  hy  the  government,  but  are 
based  upon  the  master's  ascertainment  of  the  amount 
of  profit  earned  by  the  defendant  Pague  from  renting 
the  property.  This  is  in  accordance  with  the  instruc- 
tions given  the  master  by  the  order  appointing  him 
(Tr.  82). 

The  damages  in  this  case  have  been  assessed  upon  a 
basis  wholly  diiferent  from  that  contemplated  by  the 
parties  in  their  contract.  Where  the  parties  contracted 
that  a  determination  of  facts  should  be  made  by  the 
Contracting  Officer,  such  a  determination  is  binding  on 
the  courts  and  is  reviewable  only  for  mistakes  in  law. 
General  Steel  Products  Company  v.  U.  S.,  36  Fed. 
Supp.  498.  There  was  a  failure  of  proof  in  the  govern- 
ment's case  when  they  did  not  establish  that  any  de- 
termination had  been  made  by  the  Contracting  Officer 
as  provided  in  the  contract.  Such  a  determination  is  a 
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condition  precedent  to  any  review  of  damages  by  the 
court  and  an  award  of  damages  without  a  determina- 
tion by  the  Contracting  Officer  is  an  award  in  disregard 
of  the  express  terms  of  the  contract. 

The  remedies  of  the  government  are  set  out  in  their 
entirety  in  Paragraphs  2  and  6  of  the  general  condi- 
tions. Paragraph  2  alone  deals  with  damages.  Para- 
graph 6  (Tr.  36)  gives  the  government  the  extraordi- 
nary right  to  perform  the  w^ork  of  removal  itself  and 
charge  the  contractor  with  it.  The  pertinent  part  of 
Section  6  reads : 

"In  the  event  the  purchaser  fails  to  complete  the 
removal  and  clean-up  operations  within  such  pe- 
riod of  time,  the  government  may  take  possession 
of  any  property  still  on  the  site,  destroy  and  other- 
wise dispose  of  it,  and  may  charge  the  purchaser 
with  the  cost  of  removing  the  dwellings  and  clean- 
ing up  the  site  without  crediting  the  purchaser  with 
the  salvage  value  of  the  material  or  construction 
work  removed." 

The  remedies  of  the  government  have  thus  been  spelled 
out  exactly.  These  w^ere  the  risks  that  the  purchaser 
took  wdth  respect  to  the  eventuality  of  a  failure  to  per- 
form. The  contractor  cannot  be  charged  with  a  contract 
obligation  for  breach  of  contract  greater  than  those 
which  it  assumed.  The  government  did  not  undertake  to 
use  the  remedy  provided  for  in  Section  6  of  the  general 
conditions,  nor  is  there  any  proof  that  it  invoked  the 
remedy  prescribed  in  Section  2  since  no  determination 
of  the  Contracting  Officer  w^as  proved  and  damages  have 
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of  the  government  by  leaving  the  houses  on  the  prop- 
erty, the  measure  of  damages  is  not  the  profits  which  he 
made  therefrom,  but  rather  the  vahie  of  the  use  of  the 
property.  This  court  in  the  case  of  TJ.  S.  v.  Bernard, 
202  Fed.  728,  held  in  a  case  where  one  had  wrongfully 
used  government  range  land  as  follows : 

"The  measure  of  damages  for  an  appropriation 
of  land  by  a  continuing  trespass  is  the  worth  of  the 
use  of  the  property. ' ' 

In  this  case  there  was  no  evidence  as  to  the  worth  of 

the  use  of  the  property.  In  the  same  case  from  which 

we  have  just  quoted,  this  court  also  said  vindictive 

damages  would  not  be  allowed  for  a  trespass.  The  court 

said  on  page  731 : 

"By  applying  to  a  court  of  equity  the  claimant 
waives  all  right  to  vindictive  damages." 

The  court  added : 

"The  function  of  a  court  of  equity  goes  no  fur- 
ther than  to  award  compensatory  damages." 

This  is  an  equity  proceeding  and  there  is  no  relation 
between  the  damages  awarded  based  upon  the  profit 
made  by  the  defendants  and  compensation  for  any  ex- 
pense incurred  or  loss  suffered  by  the  government. 
There  is  no  proof  of  any  loss  by  the  government. 

2.  THE  COURT  ERRED  IN  ORDERING  AN  ACCOUNTING 

In  this  case  the  court  ordered  an  accounting  and 
included  in  the  judgment  against  these  defendants  % 
of  the  fee  of  the  master.  This  is  a  sizeable  item,  amount- 
ing to  $1,937.25.  The  accounting  was  not  justified  in  this 
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case  and  the  court  erred  in  ordering  it.  Tlio  result  of 
the  accounting  did  not  in  any  way  contribute,  nor  under 
the  order  of  the  court  setting  up  the  accounting,  could 
it  contriliute  to  any  determination  of  damages. 

This  is  not  a  case  in  which  tliore  was  any  fiduciary 
relationship  between  the  parties  and  it  was  not  pleaded 
nor  proved  that  the  gOA^ernment  had  any  interest  what- 
soever in  any  amounts  which  might  have  been  collected 
by  the  defendants  from  tenants  on  the  premises.  An 
accounting  is  not  obtainable  simply  because  there  are 
accounts.  Defendant  Pague  in  this  case  was  not  a  party 
to  the  contract,  and  so  any  damages  against  him  must 
have  been  based  upon  a  trespass  or  unauthorized  use 
of  government  property.  The  Supreme  Court  of  the 
United  States  in  the  case  of  United  States  v.  Bitteroot 
Development  Compam/,  200  U.S.  451,  50  L.Ed.  550,  held 
that  in  a  case  of  trespass  upon  government  land  even 
where  there  were  damages  by  the  cutting  of  timber 
there  was  no  right  to  an  accounting  since  the  trespass  is 
compensable  in  damages  and  is  subject  to  a  legal  rem- 
edy. The  court  pointed  out  that  the  measure  of  damages 
was  the  loss  to  the  United  States  rather  than  an  ac- 
counting of  the  profits  made  by  the  defendants.  That 
case  is  f  nil}'  applicable  here.  An  accounting  is  an  equit- 
able remedy  available  only  under  well-defined  circimi- 
stances.  1  C. J.S.  646  states  the  rule  as  follows : 

"  *  *  *  nevertheless  a  court  of  equity  will  not  take 
jurisdiction  of  every  transaction  in  which  there 
are  accounts  to  be  adjusted.  So,  although  it  has 
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been  said  that  matters  of  account  are  of  equitable 
cognizance,  and  the  broad  statement  has  been  made 
that  such  matters  of  account  are  per  se  within  the 
scope  of  equitable  jurisdiction,  the  true  rule  is  that 
the  mere  existence  of  an  account  will  not  confer 
jurisdiction,  and  that,  to  warrant  the  interference 
of  equity,  there  must  be  a  fiduciary  relation,  or  mu- 
tual or  complicated  accounts,  or  a  need  of  discov- 
ery, or  some  other  special  ground  of  equitable  ju- 
risdiction, such  as  fraud,  unless  the  circumstances 
of  the  fraud  are  such  that  adequate  relief  could  be 
had  in  a  court  of  law." 

Plaintiff's  rights  to  recover  for  breach  of  contract 
are  those  specified  in  the  contract.  The  buildings  in  this 
case  were  not,  under  any  reasonable  interpretation  of 
the  contract,  the  property  of  the  Government  after  they 
had  been  sold,  and  there  was  nothing  in  the  contract  by 
which  the  Government  retained  any  right  to  an  ac- 
counting from  any  profits  made  from  them. 

The  contract  with  the  Government  was  not  merely 
a  contract  for  service,  but  was  a  sale.  Paragraph  2  of 
the  document  designated  "Offer  and  Acceptance  of 
Offer"  (Tr.  19)  reads: 

"The  purchaser  offers  and  agrees  to  purchase 
from  the  seller  and  to  remove  the  property  set 
forth  and  described  in  Attachment  A*  *  *  " 

This  is  language  of  sale.  The  Century  Investment  Cor- 
poration was  the  purchaser  of  the  property.  There  is 
nothing  in  the  contract  to  make  the  passing  of  title  con- 
tinguent  upon  prior  removal  of  the  buildings  from  the 
site.  All  of  the  language  used  in  the  contract  documents 
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referred  to  the  transaction  as  bein^  one  of  sale.  Thus, 
paragraph  1  of  the  "Invitation  to  Bid"  which  was  in- 
corporated by  reference  into  the  contract  (Tr.  10) 
reads  in  part :  "  *  *  *  The  United  States  of  America  *  *  * 
has  offered  to  sell  for  offsite  removal  the  property  as 
follows  and  hereinafter  listed  on  Attachment  A."  This 
was  clearly  an  offer  to  sell  the  property,  and  the  offsite 
removal  was  an  incident  of  the  sale,  but  the  transaction 
was  a  sale  nevertheless.  In  the  same  paragraph  that  we 
liave  just  quoted  from,  occurs  the  following  (Tr.  11)  : 
"Each  sales  unit  is  offered  separately,  and  purchasers 
may  remove  from  the  site  in  any  feasible  manner,  either 
intact  or  as  salvage  material."  This  is  w^holly  incon- 
sistent with  any  contention  that  title  did  not  pass  until 
after  removal.  The  purchaser,  by  this  contract,  was  free 
to  do  as  it  pleased  with  the  property  after  it  acquired 
title.  The  conditions  of  the  sale  clearly  implied  an  im- 
mediate passing  of  title.  Thus,  under  paragraph  5  of 
the  "General  Conditions"  (Tr.  16)  we  find  the  follow- 
ing: "The  purchaser  shall  assume  responsibility  and 
be  liable  from  and  after  the  date  of  delivery  to  the  pur- 
chaser of  an  executed  copy  of  this  contract  for  the  care 
and  protection  of  the  property  conveyed  by  this  instru- 
ment." It  is  readil,y  apparent  from  the  foregoing  quo- 
tation that  the  Government  retained  no  property  right 
in  the  buildings  after  the  execution  of  the  document  of 
sale.  Paragraph  6  of  the  General  Conditions  (Tr.  16) 
provides  in  part : 
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"The  purchaser  shall  not  commence  work  until  he 
has  made  pa>Tnent  in  full  of  the  purchase  price  *  *  *  " 
Thus,  it  will  be  seen  that  any  work  is  contingent  upon 
completion  of  the  sale  of  the  property.  Since  title  to  the 
property  passed  upon  execution  of  the  contract,  the 
Government  is  in  no  position  to  claim  an  accounting  for 
profits  from  the  buildings  since  the  Government  was 
not  the  owner  of  the  buildings  and  would  have  no  in- 
terest in  any  rentals  or  income  derived  therefrom. 

The  Government  remedies  are  contained  in  th  con- 
tract itself.  Paragraph  6  of  the  General  Conditions  (Tr. 
16)  provides:  "In  the  event  the  purchaser  fails  to  com- 
])lete  the  removal  and  cleanup  operations  \\ithin  such 
period  of  time,  the  Government  may  take  possession  of 
any  property  still  on  the  site,  destroy  or  otherwise  dis- 
pose of  it  and  may  charge  the  purchaser  with  the  costs 
of  removing  the  dwellings  and  cleaning  up  the  site 
without  crediting  the  purchaser  with  the  salvage  mate- 
rial or  construction  work  removed."  The  Government 
did  not  invoke  that  remedy,  and  at  this  time  could  not 
do  so  without  trespassing  upon  private  property  in 
which  it  has  no  interest  or  estate.  No  expenses  have  been 
incurred  by  the  Government  under  the  section  just 
quoted  and,  of  course,  there  is  no  occasion  for  any  ac- 
counting by  reason  of  that  section.  The  Government 
has  no  interest  in  the  income  from  the  property  and 
there  is  no  occasion  for  an  accounting. 

It  was  error  for  the  court  to  order  an  accounting 
and  consequently  that  portion  of  the  judgment  assess- 
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ing  costs  of  aceoimting  against  these  defendants  should 
be  set  aside. 

This  is  not  an  action  for  compensation  for  the  use 
of  government  property  since  such  a  prayer  is  not  with- 
in the  pleadings  in  the  case  and  in  any  event  there  was 
no  government  property  used.  We  have  already  dis- 
cussed the  fact  that  by  the  terms  of  the  sale,  title  to  the 
l)uildings  themselves  passed  from  the  government,  and 
we  should  like  further  to  point  out  that  during  the  time 
that  these  buildings  remained  on  the  land  subsequent 
to  the  original  removal  date,  the  government  was  ac- 
tually without  tenure  on  the  land.  It  is  clear  that  the 
government  had  no  tenure  to  the  street  areas  after  Oc- 
tober 28,  1953,  and  the  court  has  so  found  in  paragraph 
15  of  the  Findings  (Tr.  73)  and  such  tenure  was  actu- 
ally in  the  defendants  after  December  9, 1953  (Tr.  73). 
With  respect  to  the  ground  occupied  by  the  buildings 
other  than  the  street  areas,  the  defendant  Pague  was 
the  owner  of  the  land  or  had  the  right  to  possession  of 
the  land  upon  which  buildings  102  and  103  stood  and 
other  defendants  were  likewise  the  fee  owners  of  the 
land  upon  which  buildings  104  and  105  stood.  The  court 
has  held  that  the  government  failed  to  meet  the  burden 
of  the  proof  with  respect  to  the  pajruient  of  the  com- 
pensation prescribed  in  the  condemnation  proceeding 
in  paragraph  II  of  the  Supplemental  Findings  of  Fact 
(Tr.  108),  and  paragraph  I  of  the  Supplemental  Con- 
clusions of  Law  (Tr.  111).  There  is  no  evidence  that 
the  defendants  had  consented  to  anv  renewal  of  the 
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leasehold  after  their  title  to  the  land  was  acquired  and 
the  failure  of  the  government  to  make  or  tender  the 
payments  of  the  designated  consideration  for  the  lease- 
hold served  as  a  condition  subsequent  to  terminate 
leaseholds.  In  the  case  of  Cherokee  Nation  v.  Southern 
Kansas  Raihvay  Company,  135  U.S.  641,  34  L.Ed.  295, 
the  United  States  Supreme  Court  expressly  stated  that 
where  the  condemnor  does  not  pay  the  compensation 
within  a  reasonable  time  it  becomes  a  trespasser.  The 
court  said  on  page  660 : 

"But  clearly  the  title  does  not  pass  until  com- 
pensation is  actually  made  to  the  owner.  Within 
the  meaning  of  the  Constitution  the  property,  al- 
though entered  upon  pending  the  appeal,  is  not 
taken  until  the  compensation  is  ascertained  in  some 
legal  mode,  and  being  paid,  passes  to  the  owner. 
Such  was  the  decision  in  Kennedy  v.  Indianapolis, 
103  U.S.  599,  where  the  court  construed  a  clause  in 
the  Constitution  of  Indiana  declaring  that  no 
man's  property  shall  be  taken  or  applied  to  public 
use,  *  *  *  'without  just  compensation  being  made 
therefor'  substantially  the  provision  found  in  the 
National  Constitution.  *  *  *  The  defendant  must  pay 
off  the  judgment  before  it  can  acquire  title  to  the 
property  entered  upon,  and  failing  to  pay  it  within 
a  reasonable  time  after  the  compensation  is  finally 
determined,  it  becomes  a  trespasser  and  liable  to  be 
proceeded  against  as  stick/'  (Emphasis  supplied) 

The  government  actually  had  no  tenure  to  the  land 
underlying  these  buildings  because  it  had  not  paid  the 
compensation  and  its  leasehold  had  expired  and  the  de- 
fendants, as  owners  of  the  fee  title,  had  a  right  of  pos- 
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session  superior  to  that  of  the  government,  and  the 
bnildinp^s,  as  fixtures,  were  theirs  as  a  part  of  the  real 
estate. 

However,  even  if  the  government  had  not  lost  its 
title  by  reason  of  the  failure  to  pay  the  compensation, 
the  leasehold  had  further  expired  under  the  terms  of 
the  condemnation  proceeding  because  of  the  fact  that 
more  than  three  years  had  expired  since  the  termina- 
tion of  the  emergency  under  which  the  condemnation 
proceeding  was  had. 

Defendants  are  the  owners  of  the  land  upon  which 
the  buildings  in  question  stand.  As  such,  they  are  also 
the  owners  of  fixtures,  including  buildings  that  re- 
mained thereon  when  the  Government's  tenancy  ex- 
pired. The  Government's  tenancy  was  not  effective 
when  these  buildings  remained  on  the  site  after  the  re- 
moval date,  and  even  if  the  buildings  had  not  been  sold 
to  defendants,  they  would  be  the  owners  thereof  by  rea- 
son of  their  ownership  of  the  land.  Plaintiff's  estate  in 
the  land  upon  which  the  buildings  stand  is  dependent 
upon  a  condemnation  proceedings.  That  proceeding  re- 
sulted in  a  declaration  of  taking  dated  June  16,  1945, 
under  which  the  Government  got  the  following  estate 
(PI.  Ex.  20)  : 

"The  estate  taken  for  said  public  use  is  the  ex- 
clusive use  of  the  lands  described  in  said  Schedule 
A  for  a  period  of  one  year  with  the  right  to  renew 
from  year  to  year  for  the  duration  of  the  existing 
national  emergency  and  three  years  thereafter,  to- 
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gether  with  the  ri^ht  to  remove  at  the  termination 
of  such  use,  all  improvements  constructed  or  placed 
thereon  by  or  for  the  United  States,  except  as  set 
out  in  Schedule  A." 

The  decree  was  modified  by  order  entitled  "Judgment 
Fixing  Compensation  and  Directing  Funds  to  Be 
Paid"  (Def.  Ex.  A2)  entered  with  respect  to  each  par- 
cel involved  in  this  action.  The  pertinent  language  of 
each  of  the  orders  is  identical.  An  example  will  be 
found  in  the  order  entered  September  28, 1945,  with  ref- 
erence to  parcels  1,  2,  4,  8,  10,  12,  13,  14,  16,  18  and  19 
owned  by  King  County.  Paragraph  3  of  that  order 
reads: 

"That  the  United  States  of  America  may  exer- 
cise its  right  to  renew  the  estate  taken  in  said  lands 
from  year  to  year  as  provided  in  the  declaration  of 
taking  without  notice  to  said  respondent,  provided 
that  no  such  renewal  shall,  without  the  consent  of 
said  respondent,  ejctend  hey  and  three  years  after 
the  terminotion  of  the  existinfi  ^national  emer- 
gency." (Emphasis  supplied) 

Thus  it  will  be  seen  that  the  tenure  of  the  Government 
was  only  for  the  duration  of  the  national  emergency 
and  three  years  thereafter.  Extensions  to  carry  more 
than  three  years  beyond  the  end  of  the  emergency  could 
be  had  only  with  the  consent  of  land  owners. 

It  is  to  be  noted  that  the  decree  is  in  terms  of  the 
existinrj  national  emergency.  Consequently,  a  subse- 
quently declared  national  emergency  such  as  the  Ko- 
rean War  emergency  did  not  serve  to  extend  the  tenure. 
In  the  condemnation  proceeding,  compensation  for  the 
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tenure  acquired  by  the  Government  was  set  in  view  of 
the  situation  then  confronting  the  parties,  namely,  the 
existence  of  a  war  with  Japan  and  Germany  and  the 
existence  of  national  emergencies  declared  by  procla- 
mation of  the  President  on  September  8,  1939,  and  on 
May  27,  1941.  The  Government's  tenure  was  limited 
to  three  years  following  the  termination  of  that  exist- 
ing national  emergency.  Thereafter,  on  December  31, 
1946,  the  President  issued  Proclamation  No.  2714  read- 
ing as  follows : 

"Now,  therefore,  I,  Harry  S.  Truman,  Presi- 
dent of  the  United  States  of  America,  do  hereby 
proclaim  the  cessation  of  hostilities  of  World  War 
II  effective  12:00  o'clock  Noon,  December  31, 
1946." 

Thus  ended  the  hostilities  which  were  a  part  of  the  ex- 
isting emergency  at  the  time  of  the  condemnation.  On 
July  25,  1947,  Congress  passed  a  joint  resolution  61 
Stat.  449,  which  provided  in  Sec.  3 : 

' '  In  the  interpretation  of  the  following  statutorj^ 
provisions  the  date  when  the  joint  resolution  be- 
comes effective  shall  be  deemed  to  be  the  date  of  the 
termination  of  any  state  of  war  heretofore  de- 
clared by  the  Congress  and  of  the  national  emer- 
gencies proclaimed  by  the  President  on  September 
8,  1939,  and  on  May  27,  1941." 

The  resolution  then  lists  a  number  of  sections  of  federal 
statutes  including  several  from  the  Federal  Public 
Housing  Act.  One  of  these  statutes  was  Sec.  1553  of 
Title  42,  U.S.C.A.,  calling  for  the  removal  of  Public 
Housing  Administration  temporary  buildings  upon  the 
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termination  of  the  emerp:ency.  Regulations  of  the  Fed- 
eral Public  Housing  Administration,  as  published  in  24 
Code  of  Federal  Regulations,  3405C,  recite  that  under 
this  resolution  the  emergency  ended  July  25,  1947,  for 
purposes  of  requiring  the  removal  of  housing  under 
that  section.  The  resolution  also  listed  Sec.  1475  of  Title 
42  U.S.C.  relating  to  the  use  of  certain  governmental 
facilities  under  the  public  housing  program.  The  reso- 
lution also  referred  to  Par.  C  of  Sec.  1543  of  Title  42, 
U.S.C,  relating  to  the  handling  of  fiscal  matters  under 
the  Federal  Public  Housing  Administration.  Surely 
here  was  a  congressional  declaration  of  the  termination 
of  the  emergencies.  Certainly,  after  the  adoption  of  this 
resolution  the  emergency  was  not  the  same  one  that  ex- 
isted when  the  order  of  taking  was  entered.  Now  the 
emergency  had  been  modified  by  the  cessation  of  hos- 
tilities and  by  an  actual  declaration  that  the  emergen- 
cies declared  by  the  President  have  ceased  for  certain 
purposes  including  purposes  connected  with  federal 
public  housing. 

On  the  8th  day  of  September,  1951,  the  state  of  war 
between  the  United  States  and  Japan  was  terminated 
by  the  signing  of  a  treaty  of  peace  with  that  country. 
By  House  Joint  Resolution  289,  approved  by  the  Presi- 
dent on  October  19, 1951,  the  state  of  war  with  Germany 
was  terminated.  Now  the  legal  state  of  war  was  termi- 
nated. Here  again  the  emergency  became  different  from 
the  one  under  which  the  property  involved  in  this  case 
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was  taken  for  pnl)lie  use.  On  April  29,  1952,  by  Proc- 
lamation No.  2974,  66  Stat.  31,  the  President  declared : 

*'Now,  therefore,  I,  Harry  S.  Truman,  President 
of  the  United  States  of  America,  do  proclaim  that 
the  national  emergencies  declared  to  exist  by  the 
Proclamation  of  September  8,  1939,  and  May  27, 
1941,  are  terminated  this  day  upon  the  entry  into 
force  of  the  treaty  of  peace  with  Japan. 


*  *  *  5> 


The  Proclamation  concluded  as  follows : 

"  *  *  *  and  nothing  herein  shall  be  construed  to 
affect  the  continuation  of  the  said  emergency  of 
September  8,  1939,  as  specified  in  the  Emergency 
Powers  Interim  Continuation  Act  approved  April 
14,  1952,  for  the  purpose  of  continuing  the  use  of 
property  held  under  the  act  of  October  14,  1940, 
Chap.  862,  54  Sta.  1125,  as  amended." 

Here  again  the  emergencies  are  terminated  for  all  pur- 
poses, including,  we  submit,  the  purpose  of  terminating 
leaseholds  for  the  duration  of  the  war  and  three  years 
thereafter. 

By  the  resolution  of  April  29,  1952,  the  last  vestige 
of  the  emergency  under  which  the  declaration  of  taking 
occurred  was  gone. 

At  this  point,  we  believe  it  is  well  to  call  attention 
to  the  distinction  between  the  extension  of  powers  on 
the  part  of  government  agencies  so  that  they  may  con- 
tinue to  exercise  their  functions  and  the  extension  of  a 
lease  or  tenure  acquired  from  an  individual  citizen.  In 
considering  a  leasehold  condemned  by  eminent  domain 
proceedings,  we  are  dealing  with  an  involuntary  con- 
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tract  forced  upon  the  citizen  by  the  Government.  The 
Government  cannot,  any  more  than  an  individual,  by 
unilateral  action  change  the  conditions  of  such  a  con- 
tract. When  the  order  of  the  court  specified  that  the 
estate  taken  was  a  leasehold  for  the  duration  of  the 
existing  emergency  subject  to  renewal  for  three  years 
thereafter,  it  reserved  no  right  in  the  Government  to 
extend  or  change  the  emergency  or  to  alter  the  condi- 
tions under  which  the  compensation  for  the  taking  had 
been  fixed  without  a  new  condemnation. 

Congress  could,  with  full  propriety,  enact  legisla- 
tion to  extend  the  right  of  certain  officials  to  function 
or  the  effectiveness  of  certain  laws  which  had  original- 
ly been  subject  to  termination  upon  the  end  of  the  emer- 
gency. Congress  could  not,  co'tistitutioyially ,  pass  an 
act  that  would  take  the  property  of  its  citizens  hy  ex- 
tending the  tenure  'beyond  that  which  was  fixed  hy  the 
court.  Such  an  act  would  be  taking  property  without 
due  process  of  law.  Congress  did  not  undertake  to  do 
any  such  thing.  By  public  law  313  of  the  82nd  Congress, 
66  Stat.  54,  enacted  April  14, 1952,  known  as  the  Emer- 
gency Powers  Interim  Continuation  Act,  Congress  de- 
clared as  follows: 

"Whereas,  the  existing  state  of  war  with  Japan 
is  the  last  described  state  of  war  to  which  the  Unit- 
ed States  is  a  party,  and  the  termination  thereof 
and  the  national  emergencies  proclaimed  in  1939 
and  1940  would  render  certain  statutory  provisions 
inoperative ;  and, 
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"Whereas,  some  of  these  statutory  provisions 
are  needed  to  ensure  the  national  security  and  the 
capacity  of  the  United  States  to  support  the  United 
Nations  in  its  efforts  to  maintain  world  peace;  and, 

"Whereas,  in  view  of  the  impending  termination 
of  this  state  of  war,  it  is  desirable  to  extend  these 
needed  statutory  provisions  immediately  to  June 
1,  1952,  to  permit  further  consideration  of  a  more 
extended  continuation;  now  therefore,  be  it  re- 
solved. *  *  * 

"That  notwithstanding-  the  termination  here- 
after of  the  war  with  Japan  *  *  *  and  the  emer- 
gencies proclaimed  by  the  President  on  September 
8,  1939,  and  May  27, 1941.  *  *  * 

"  (a)  Except  insofar  as  they  otherwise  have  fur- 
ther effectiveness,  the  following  statutory  provi- 
sions and  the  authorizations  conferred  and  the 
liabilities  imposed  thereby  shall  remain  in  full 
force  and  effect  to  and  including  June  1,  1952. 

The  Act  then  listed  a  number  of  statutes  including 
certain  sections  of  the  Federal  Public  Housing  Act.  It 
will  be  noted  that  this  Interim  Continuation  Act  mere- 
ly keeps  in  effect  certain  statutes.  It  does  not  undertake 
to  keep  in  effect  contracts  with  individuals  or  tenancies 
acquired  from  individuals  which  were  subject  to  de- 
termination upon  the  end  of  the  emergencies.  The  final- 
ity of  the  proclamation  of  the  President,  dated  April 
29, 1952,  terminating  the  emergencies,  was  not  restrict- 
ed by  its  last  clause  relative  to  the  Emergency  Powers 
Interim  Continuation  Act,  insofar  as  this  case  is  con- 
cerned. The  Emergency  Powers  Interim  Continuation 
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Act  merely  continued  in  force  certain  statutes.  It  did 
not  continue  in  force  any  tenancies  or  contracts.  The 
President's  proclamation  No.  2974  was  definitely  the 
end  of  the  existing  emergencies  that  were  effective 
when  the  declaration  of  taking  in  this  case  occurred, 
and  there  was  no  reservation  that  detracted  from  that 
effectiveness.  ^ 

We  believe  that  the  emergencj^  actually  ended  with 
the  declaration  of  Congress  of  July  25, 1947.  It  may  be 
argued  by  government  counsel  that  an  emergency  de- 
clared by  the  President  cannot  be  terminated  by  Con- 
gress. If  we  concede  this  to  be  true,  then  the  very  latest 
date  upon  which  the  emergency  ended  was  the  date  of  the 
Presidential  declaration  of  April  29, 1952.  A  case  close- 
ly in  point  is  Werner  v.  U.  S.  (S.D.  Cal.)  119  F.Supp. 
894,  which  involved  a  lease  which  was  subject  to  re- 
newal for  the  duration  of  the  emergency  and  six  months 
thereafter.  The  court  there  held  that  such  a  tenancy 
was  definitely  ended  six  months  after  the  declaration 
of  the  President  of  April  29,  1952. 

The  lower  court  allowed  damages  based  upon  earn- 
ings up  to  November  16,  1955.  By  no  theory  could  the 
government  have  held  tenure  to  the  land  up  to  that  date. 
Even  if  the  accounting  was  relevant  as  to  damages,  it 
was  grossly  erroneous  in  ignoring  the  infirmities  of  the 
Government  title.  Title  to  the  buildings  and  to  the  land 
was  merged  in  the  present  owners  who  are  the  defend- 
ants in  this  case.  The  Government  was  without  any  au- 
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thority  over  the  lands  and  had  no  right  to  an  account- 
ing tor  their  use.  Under  no  valid  theory  could  the  gov- 
ernment be  entitled  to  an  accounting  for  profits  from 
land  or  buildings  it  did  not  own  or  have  a  right  to.  The 
government  wholly  failed  to  establish  any  damages  suf- 
fered by  it  in  this  case,  and  there  was  no  right  to  an  ac- 
counting for  profits  in  this  case.  The  government's 
rights  were  set  out  in  the  contract  and  there  was  a  total 
failure  of  proof  with  respect  to  damages.  It  was  error 
for  the  court  to  allow  the  accounting,  or  to  enter  an 
order  awarding  damages  based  upon  the  accounting 
since  the  result  of  the  accounting  was  in  no  way  related 
to  the  value  of  the  government's  leasehold  and  actually 
the  government  had  no  leasehold,  and  the  lower  court 
was  in  error  in  awarding  any  damages  at  all  in  view  of 
the  government 's  failure  to  prove  such  damages. 

Respectfully  submitted, 

Lycette,  Diamond  &  Sylvester 

and 

Lyle  L.  Iversen 

Attorneys  for  Century  Investment 
Corporation  and  Virgil  J.  Pa  que 
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JURISDICTIONAL  STATEMENT 

This  is  a  joint  appeal  by  defendants  Arthur  G.  Barnett, 
and  Donald  F.  Owens,  and  respective  marital  communities, 
and  Edward  R.  Ester  and  marital  community  from  a  judg- 
ment (R.  114)  of  the  District  Court  of  the  Western  District 


'of  Washington,  Northern  Division,  entered  April  26,  1956. 
They  are  referred  to  herein  as  Bamett,  Owens  and  Ester. 
These  joint  appellants  must  not  be  confused  with  two  other 
appellants  who  were  parties  to  the  contract  sued  upon,  to- 
wit:  VIRGIL  J.  PAGUE  and  the  CENTURY  INVEST- 
MENT CORPORATION.  The  case  was  based  on  a  com- 
plaint ( R.3 )  of  the  United  States  alleging  jurisdiction  under 
Title  28,  U.S.  C.  Sec.  1345.  Jurisdiction  of  this  court  is  con- 
ferred by  Title  28,  U.S.C.  Sec.  1291.  The  pleadings  showing 
said  jurisdiction  appear  in  the  record  at  R.  120-125  inclusive. 


STATEMENT  OF  THE  CASE 


I 


Joint  appellants.  Ester,  Bamett  and  Owens,  appeal  from  a 
joint  and  several  judgment  against  Ester  and  Century  In- 
vestment Corporation  in  the  sum  of  $2,432.59  (R.116c), 
plus  an  additional  joint  and  several  judgment  in  the  sum  of 
$1,937.25  against  Ester,  Century  Investment  Corporation, 
Bamett  and  Owens,  and  Virgil  J.  Pague  for  the  Special 
Master's  fee  in  the  sum  of  $1,937.25  (R.116,  item  2);  and 
from  a  joint  and  several  judgment  against  Bamett  and 
Owens  and  Century  Investment  Corporation  in  the  sum  of 
$3,709.31  (R.116b),  plus  the  joint  and  several  liability  for 
the  Special  Master's  fee  referred  to  above  in  the  sum  of 
$1,937.25.  The  judgments  were  for  damages  allowed  for  the 
violation  of  a  contract  for  the  sale  and  off-site  removal  of 
certain  war  housing  buildings  (R.62-63,  115;  plaintiff's  Exs. 
3,4,5,6,7;R.4-6, 10,22). 


Barnett,  Owens  and  Ester  contend  that  Supplemental 
Findings  of  Fact  I  and  II  (R.107-108)  and  Supplemental 
Conclusion  of  Law  I  (R.111-112)  fail  to  support  the  judg- 
ment based  thereon;  and  that  the  action  must  be  dismissed 
as  to  them.  They  contend  that,  as  fee  owners  of  their  respec- 
tive lands,  they  cannot  be  ordered  to  account  for  rents  from 
properties  which  had  reverted  to  them  by  operation  of  law 
because  of  the  default  of  the  plaintiff  in  paying  just  com- 
pensation for  a  condemned  estate  from  year  to  year.  Fin- 
ally, they  contend  that  they  cannot  be  liable  under  a  contract 
:    to  which  they  are  not  parties.  And,  if  these  propositions  be 
i    true,  they  contend  that  a  reference  to  a  Special  Master  as  to 
!   them  was  erroneous,  and  that,  in  any  event,  the  Special  Mas- 
ter's Report  is  clearly  erroneous,  his  work  poor,  and  his  fee 
exorbitant. 

It  is  further  contended  that  the  court  committed  error  in 
denying  motions  to  dismiss  for  failure  of  the  complaint  to 
state  a  claim  and,  after  trial,  for  failure  to  prove  a  claim  upon 
which  judgment  could  be  founded.  This  has  made  it  neces- 
sary to  summarize  the  plaintiff's  complaint  and  the  answers 
of  Barnett,  Owens  and  Ester  in  the  portion  of  this  brief  de- 
voted to  argument  on  specification  of  error  No.  2.  The  plead- 
ings will  be  helpful  in  obtaining  further  understanding  of 
i  the  case,  in  addition  to  showing  the  issues  not  met  by  the 
i    court  in  its  findings  of  fact  and  conclusions  of  law. 
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SPECIFICATION   OF   ERRORS 

The  specification  of  errors  by  Bamett,  Owens  and  Ester 
follow  the  statement  of  points  (R.144),  and  are  grouped  as 
follows: 

1.  Supplemental  Findings  of  Fact  I  and  II  (R.107-108) 
and  Supplemental  Conclusion  of  Law  (R.lll)  fail  to  sup- 
port the  judgment,  and  instead,  support  a  judgment  of  dis- 
missal as  to  these  joint  appellants.  Consequently,  Supple- 
mental Findings  of  Fact  III,  V,  VI,  VII  and  VIII  ( R.  108-111 ) 
and  Supplemental  Conclusions  of  Law  II,  IV,  V  and  VI 
(R. 112-113),  are  clearly  inconsistent  and  erroneous: 

Bamett,  Owens  and  Ester,  being  the  owners  of  the  land 
underlying  the  buildings  ( R.68,  Par.  XI,  introductory  find- 
ing; R.69c;  R.TOd;  R.107  introductory  paragraph),  and  not 
being  parties  to  the  contract  sued  upon,  and  there  being  no 
other  findings  justifying  the  assessment  of  damages  against 
them,  there  is  no  basis  in  law  or  fact  on  which  to  sustain  the 
judgment  as  to  them.  For  the  same  reason,  no  damages  can 
be  assessed  against  Bamett,  Owens  and  Ester,  because,  as 
fee  owners,  they  are  not  required  to  make  an  accounting  of 
rents  from  properties  which  had  reverted  to  them  by  oper- 
ation of  law  as  the  result  of  the  default  of  the  plaintiff  in 
failing  to  pay  decreed  just  compensation.  The  judgment 
rendered  should  be  against  the  parties  to  the  contract,  to- 
wit,  A.  E.  Sherman,  (R.64  par  III)  and  his  alter  ego,  Virgil 
J.  Pague,  ( R.64  par.  IV )  appellant  herein,  and  the  Century 
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SPECIFICATION  OF  ERRORS  (Cont.) 

Investment  Corporation,  appellant  herein,  as  assignee  of  the 
contract  ( R.65  par.  V )  from  Sherman  and  Pague. 

2.  The  denial  by  the  court  ( R.48 )  of  the  motions  of  Bar- 
nett,  Owens  and  Ester  to  dismiss  them  before  trial  on  the 
ground  that  the  plaintiff's  complaint  failed  to  state  a  claim 
(R.22-23),  and  the  denial  of  the  motion  (R.  119)  to  dismiss 
them  after  trial  for  the  plaintiff's  failure  to  prove  a  claim  on 
which  judgment  could  be  based  ( R.118,  item  II ) . 

3.  Error  is  claimed  to  the  ruling  of  the  court  ( R.  1 15 )  con- 
firming and  adopting  the  Special  Master's  reports  (R.84; 
85-91 ) .  Joint  appellants,  Bamett,  Owens  and  Ester,  objected 
(R.97-105  incl.)  on  the  grounds  that  the  Special  Master: 

(a)  Discriminated  against  Bamett,  Owens  and  Ester 
in  failing  to  apply  the  same  accounting  methods 
to  them  as  he  did  to  the  other  appellants  on  exactly 
the  same  kinds  of  buildings,  repair  items,  etc.,  and 
compelling  Bamett,  Owens  andEster  to  capitalize 
over  many  years  identical  items  allowed  to  other 
appellants  as  an  expense  deduction  in  the  year  in- 
curred: 

(b)  Did  not  apply  the  proper  depreciation  schedules; 

( c )  Committed  clear  error  and  was  inconsistent  in  his 
own  work; 

( d )  Was  allowed  an  exorbitant  fee  for  the  amount  of 
time  and  money  involved,  being  in  excess  of  the 
compensation  of  a  Federal  judge;  did  poor  and 
substandard  work. 


SUMMARY  OF   ARGUMENT 

1.  Supplemental  Findings  of  Fact  I  and  II  (R.107-108) 
state  that  it  was  incumbent  upon  plaintiff  to  prove  its  ex- 
clusive right  of  possession  to  the  land  involved  at  all  times 
material  to  the  action,  and  that  the  plaintiff  had  not  sus- 
tained that  burden  and  had  not  proved  payment  of  just 
compensation  and  that  the  plaintiff  was  therefore  not  en- 
titled to  an  order  specifically  compelling  removal  of  the 
buildings.  These  Supplemental  Findings  support  the  Sup- 
plemental Conclusion  of  Law  I  (R.111-112)  that  the  plain- 
tiff failed  to  prove  its  exclusive  right  of  possession  to  the 
lands  involved  at  all  times  material  to  this  action  and  was  not 
therefore  entitled  to  an  order  compelling  the  owners  of  the 
land  to  remove  the  buildings  and  clear  the  sites.  On  these 
supplemental  findings  and  this  supplemental  conclusion  of 
law,  the  judgment  should  have  been  one  of  dismissal  of  the 
landowners,  joint  appellants,  Bamett,  Owens  and  Ester. 

2.  The  court  committed  clear  error  as  to  Bamett,  Owens 
and  Ester  in  entering  additional  supplemental  findings  of 
fact  III,  V,  VI,  VII,  VIII  (R.  108-110)  and  supplemental  con- 
clusions of  law  II,  IV,  V  and  VI  ( R.112-113 )  in  the  following 
respects: 

(a)  Error  in  law  because  Bamett,  Owens  and  Ester, 
being  the  owners  (introductory  findings  in  R.107 
and  in  R.68,  par  XI  and  XIc,d )  were  the  only  ones 
entitled  to  exclusive  possession  against  all  the 
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SUMMARY   OF  ARGUMENT   (Cont.) 

world,  including  the  plaintifF  (R.107-108).  This 
being  so,  their  use  of  their  owni  property  and  all 
improvements  thereon  could  not  be  attacked  by 
the  plaintifF  or  any  other  person  not  proving  a 
a  right  to  possession. 

(b)  The  Supplemental  Findings  I  and  II  (R.107-108) 
and  Supplemental  Conclusion  of  Law  I  (R.lll) 
are  inconsistent  with  the  remainder  of  the  supple- 
mental findings  and  the  supplemental  conclusions 
because  it  is  inconsistent  to  state  that  plaintiff  is 
not  entitled  to  exclusive  possession  of  the  land  for 
failure  to  pay  just  compensation  as  decreed  in  con- 
demnation, and  that  Barnett,  Owens  and  Ester  are 
the  owners  (R.68  XI  introduction,  c,  and  d; 
R.107  introduction)  and  then  to  make  the  owners 
account  to  non-owners  without  a  finding  that  they 
were  liable  on  some  other  theory;  in  fact,  Supple- 
mental Findings  of  Fact  III,  V,  VI  and  VIII 
(R.108-110)  and  Supplemental  Conclusions  of 
Law  II,  IV,  V  and  VI  (R.112-113)  become  thus 
clearly  erroneous  as  to  Bamett,  Owens  and  Ester 
although  consistent  and  correct  as  to  the  parties  to 
the  contract.  If  the  plaintiff  was  not  entitled  to 
exclusive  possession  of  the  land,  how  then  can  the 
plaintiff  be  damaged  for  the  owner's  use  thereof 
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SUMMARY  OF  ARGUMENT 


in  the  absence  of  some  other  theory'  of  law  giving 
a  right  for  damages?  The  court  has  committed 
error  in  failing  to  distinguish  between  the  land- 
owners, joint  appellants  Bamett,  Owens  and  Ester, 
and  the  original  parties  to  the  contract,  to-wit, 
A.  E.  Sherman  (R.64,  findings  III)  who  was  the 
alter  ego  for  Virgil  J.  Pague  ( R.64-65,  findings  IV 
and  V ) ,  both  of  whom  participated  in  an  assign- 
ment, made  in  the  ofiice  of  plaintiff's  agent,  to  the 
Century  Investment  Corporation  (R.65)  on  July 
3, 1953.  Not  until  five  months  later  or  in  November 
of  1953  does  appellant  Ester  purchase  Building 
105  (R.70d);  nor  until  January  20,  1954  do  appel- 
lants Bamett  and  Owens  purchase  Building  104 
( R.69c ) .  It  is  clear  they  were,  and  are,  not  parties 
to  the  contract. 
3.  If  the  argument  so  far  be  correct,  then  no  accounting 
is  due  from  Bamett,  Owens  and  Ester,  and  no  judgment  for 
damages  or  portion  of  the  Special  Master's  fee  can  be 
assessed  against  them.  It  is  due  from  the  parties  to  the  con- 
tract—A. E.  Sherman  and  his  alter  ego  Virgil  J.  Pague,  and 
Century  Investment  Corporation,  their  assignee.  But,  in  any 
event,  the  Special  Master's  report  is  objected  to  as  being 
clearly  erroneous,  inadequately  done,  and  his  fee  exorbit- 
ant for  the  time  spent,  the  amount  involved,  and  because  it 
is  in  excess  of  the  compensation  of  a  federal  judge. 
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ARGUMENT 

Specification  of  Error  No.  1. 

The  supplementary  findings  and  conclusions  do  not  sup- 
port a  judgment  against  Barnett,  Owens  and  Ester,  but 
support  a  dismissal;  and  are  inconsistent  and  clearly  errone- 
ous. 

In  Sun  Mutual  Life  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.S. 
485,  27  L.Ed.  337,  the  court,  reversing  the  decree,  held  that 
a  conclusion,  stated  as  one  of  law,  must  be  upheld  by  ex- 
press finding  of  fact,  and  quoted  from  The  Annie  Lindsley, 
104U.S.  185, 188: 

"  'The  question,  and  the  only  question,  which  we  can 
consider  is,  whether  the  facts  found  support  the  con- 
clusions of  law  and  the  decree.' The  findings  of  fact 
being  in  the  nature  of  a  special  verdict,  we  cannot  cor- 
rect them  by  inquii'ing  into  the  evidence,  nor  supply 
any  ommissions  by  intendment  or  inference  ..." 
The  court,  at  page  501,  also  quoted  from  Chief  Justice 
Marshall  in  the  case  of  Barnes  v.  Williams,  11  Wheat.  415: 
"Although  there  was  sufficient  evidence  in  the  special 
verdict  from  which  the  jury  might  have  found  the  fact, 
yet  they  have  not  found  it,and  the  court  could  not  upon 
a  special  verdict,  intend  it.  The  special  verdict  was  de- 
fective in  stating  the  evidence  of  the  fact,  instead  of  the 
fact  itself.  It  was  impossible,  therefore,  that  a  judgment 
could  be  pronounced  for  the  plaintiff"; 
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ARGUMENT  (Cont.) 

and,  at  page  508,  the  court  said  other  findings  negative  the 

conclusions  of  law. 

"Since  judicial  review  of  findings  of  trial  courts  does 
not  have  the  statutory  or  constitutional  limitations  on 
judicial  review  of  findings  by  administrative  agency, 
or  by  a  jury,  this  court  may  reverse  findings  of  fact  by  a 
trial  court  where  'clearly  erroneous.' "  U.S.  v.  Gypsum 
Co.,  ( 1947)  333  U.S.  364,  at  395. 

A  finding  that  a  will  was  delivered  by  a  testator  to  his  wife 
with  directions  to  destroy  it,  and  that  she  destroyed  it  by 
burning  in  the  family  apartment  and  in  the  testator's  life- 
time, is  insufficient  to  support  a  judgment  that  the  will  was 
legally  revoked,  where  it  fails  to  show  compliance  with  the 
statutory  requirements  that  a  destruction  of  a  will,  to  be 
effective  as  a  revocation,  must  have  been  in  the  testator's 
presence  as  well  as  with  his  consent.  Re  Wind,  27  Wn.  2d 
421, 178  P.  2d,  731, 173  A.L.R.  1276. 

In  Hyde  v.  Booraem  ( 1842)  16  Peters  169,  at  176,  Justice 
Story  said: 

"We  can  only  re-examine  the  law,  so  far  as  he  has  not 
pronounced  upon  it,  upon  a  statement  of  facts,  and  not 
merely  a  statement  of  the  evidence  of  facts,  found  in 
the  record  in  the  nature  of  a  special  verdict  on  an  agreed 
case. 

"...  the  question  ...  is,  whether,  in  point  of  law, 
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ARGUMENT  (Cont.) 

upon  these  facts,  the  judgment  can  be  maintained.  We 

are  of  the  opinion  it  cannot  be  ...  " 

The  judgment  was  reversed  with  the  direction  to  dismiss. 

In  U.  S.  V.  King  ( 1849)  7  Howard  833,  at  847,  the  court 

said  that  although  no  statement  of  facts  was  filed  until  after 

the  appeal: 

"...  The  facts  upon  which  the  question  of  title  arises 
are  as  fully  before  us  as  if  they  had  been  set  forth  in  the 
form  of  a  case  stated  .  .  . 

"...  the  question  in  the  Superior  Court  necessarily 
is  whether  the  judgment  of  the  court  below  was  errone- 
ous or  not  upon  the  facts  before  it,  as  they  are  certified 
in  the  record  ..." 
The  court  then  went  on  to  hold  that  the  judgment  was 
erroneous  on  two  grounds  and  must  be  reversed,  at  page  854. 
In  Ward  v.  Cochran  ( 1893)  150  U.S.  608,  27  L.Ed.  1198, 
14  S.Ct.  233,  a  new  trial  was  granted  on  the  ground  that  the 
verdict  was  insufficient  to  sustain  the  defendant's  title  by 
adverse  possession  in  failing  to  find  that  such  possession  was 
actual  and  exclusive. 

Inconsistency  of  Findings  and  Conclusions 

The  Findings  of  Fact  and  Conclusions  of  Law  dated  Oc- 
tober 20,  1955  (R.62)  were  amended  by  Supplemental 
Findings  of  Fact  and  Conclusions  of  Law  entered  on  April 
26, 1956  (R.107),  wherein  the  court  reaffirmed  the  findings 
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ARGUMENT  (Cont.) 

and  conclusions  entered  on  October  20,  1955  "in  their  en- 
tirety except  that  they  are  modified  only  as  to  the  specific 
details  enumerated  here."  (R.llO,  par  VII).  Summarized, 
the  supplemental  findings  of  fact  are: 

I  (R.107-108) 

That  it  was  incumbent  upon  the  plaintiff  to  prove  its  ex- 
clusive right  of  possession  of  the  land  upon  which  the  build- 
ings have,  at  all  times  material  to  this  action,  been  and  are 
now  located. 

II  (R.108) 

That  the  plaintiff  has  not  fully  sustained  its  burden,  in 
that,  although  the  judgment  on  the  declaration  of  taking  and 
the  judgment  awarding  just  compensation  were  valid,  the 
plaintiff  has  not  proved  that  the  future  ascertainable  install- 
ments of  such  just  compensation  have  been  paid;  therefore, 
the  Court  cannot  find  that  such  installments  have  been  paid 
and  accordingly  the  Court  now  finds  that  the  plaintiff  is  not 
entitled  to  the  requested  order  that  the  defendants  be  speci- 
fically compelled  to  remove  said  building  and  clear  the  site 
upon  which  they  stand.  This  finding  is  based  upon  the  neces- 
sity of  the  plaintiff  establishing,  in  this  action,  its  exclusive 
right  of  possession  of  said  real  estate. 

Ill  (R.108-109) 
That  the  present  and  only  estate  in  the  land  claimed  by 

12 


ARGUMENT  (Cont.) 

the  plaintiff  expires  on  July  1st,  1956  and  plaintiff  has  no 
further  intention  of  renewing  or  extending  said  estate.  That 
the  defendants,  so  far  as  existing  judgments  and  the  orders 
of  the  court  are  concerned,  will  be  entitled  to  the  exclusive 
possession  of  said  real  estate  and  it  would  be  more  burden- 
some to  them,  than  advantageous  to  the  plaintiff,  to  require 
the  defendants  to  specifically  perform  this  court's  previous 
contemplated  order  of  building  removal  and  site  clearance. 
That  from  practical  and  compensatory'  standpoints  the  Court 

''  now  finds  that  it  is  more  just,  considering  the  material  equi- 
ties and  the  law  to,  instead  of  compelling  specific  perform- 
ance of  removal  and  site  clearance,  require  the  defendants 
to  pay  a  fair,  reasonable,  and  just  compensation  by  way  of 

i  damages  for  their  failure  to  remove  and  clear  the  sites  of  and 
for  their  wrongful  commercial  use  of,  said  buildings  and 
comply  with  all  the  requirements  of  the  contract  of  sale. 

V  (R.109-110) 

As  to  joint  appellants  Barnett  and  Owens,  a  fair,  reason- 

1 1  able  and  just  award  of  damages  to  be  awarded  to  the  plain- 

I  tiff  against  said  Barnett  and  Owens  and  defendant  Century 

Investment  Corporation,  jointly  and  severally,  is  the  sum  of 

$3,709.31. 

VI  (R.110) 
That  as  to  defendant  Ester,  a  fair,  reasonable  and  just 
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ARGUMENT  (Cont.) 

award  of  damages  to  be  awarded  to  the  plaintiff  against 
Ester  and  the  marital  community  and  the  defendant  Cen- 
tury Investment  Corporation,  jointly  and  severally,  is  the 
sum  of  $2,432.59. 

VIII(R.llO-lll) 

That  a  reasonable  fee  for  services  rendered  by  the  Special 
Master  is  the  sum  of  $2,500.00,  together  with  the  sum  of 
$83.00  for  a  court  reporter,  three-fourths  of  which  are  to  be 
paid  by  all  of  the  defendants,  and  each  of  them,  their  obliga- 
tion to  be  joint  and  several,  one-fourth  to  be  paid  by  the 
plaintiff. 

The  court  also  finds  that,  although  the  Master  found  the 
defendant  Century  Investment  Corporation  did  not  directly 
receive  the  profits  of  commercial  use  of  the  buildings,  it 
nevertheless  is  liable  for  all  damages  and  for  three-fourths 
of  the  sums  stated  in  paragraph  VIII. 

Summarized,  the  Court's  Supplemental  Conclusions  of 
Law  are: 

I  (R.111) 

That  it  was  incumbent  upon  the  plaintiff  to  prove  its  right 
of  possession  of  the  land  upon  which  the  buildings,  furni- 
ture, furnishings,  equipment  and  appurtenances  herein  in- 
volved have,  at  all  times  material  to  this  action,  been  and  are 
now  located  and  that  the  plaintiff  did  not  fully  sustain  that 
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burden  and  it  therefore  is  not  entitled  to  an  order  of  this 
Court  compelhng  the  present  owners  of  the  land  involved 
herein  to  remove  the  buildings  and  clear  the  sites  upon 
which  they  stand. 

II(R.112) 

That  the  plaintiff  is  entitled  to  be  compensated  by  the  de- 
fendants by  way  of  damages  for  their  failure  to  remove  and 
clear  the  sites,  for  the  wrongful  commercial  use  of  said 
buildings  and  to  comply  with  the  removal  requirements  of 
the  contract  of  sale  entered  herein  on  July  14,  1953. 

The  remaining  conclusions  (R.112-113)  repeat  the  award 
of  damages  and  direct  payment  of  the  Master's  fee  as  in  the 
findings. 

The  court  in  commencing  its  supplemental  findings  of  fact 
and  conclusions  of  law  (R.107)  stated: 

"...  and  the  said  defendants,  being  the  owners  of 
the  real  estate  involved  in  this  action  and  identified  in 
Paragraph  XI  of  the  Findings  of  Fact  and  Conclusions 
of  Law  entered  by  the  Court  on  October  20,  1955  ..." 
reiterated  its  previous  findings  that,  as  to  the  lands  underly- 
ing Building  104,  Barnett  and  Owens  were  the  owners,  and, 
as  to  the  lands  underlying  Building  105,  Ester  was  the 
owner.  (R.68,  par.  XI.) 

The  foregoing  indicates  that  the  Supplemental  Findings 
of  Fact  I.  and  II  (R.107-108)  and  Conclusion  of  Law  I. 
(R.lll )  fail  to  support  the  judgment,  and  that  they  are  in- 
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consistent  with  the  other  supplemental  findings  and  conclu- 
sions. They  are  also  inconsistent  with  the  original  findings  . 
and  conclusions  as  appears  from  the  following  summary: 

Findings  of  Fact  III,  IV  and  V  (R.64-65)  conclusively 
show  that  A.  E.  Sherman  was  the  alter  ego  of  Virgil  J.  Pague. 
Consequently,  for  all  damages  which  may  be  due  plaintiff. 
Century  Investment  Corporation,  A.  E.  Sherman  and  his 
alter  ego,  Virgil  J.  Pague,  are  solely  liable  as  parties  to  the 
contract.  As  a  matter  of  fact,  since  it  clearly  appears  by  para- 
graph VI  of  the  findings  (R.66)  that  there  was  no  such 
"person"  as  the  Century  Investment  Corporation  at  the  time 
tl-s  assignment  was  made  to  it  by  A.  E.  Shennan,  this  would  i 
-:  -'^.n  ^hat  the  original  party  hable  on  the  contract  was  Virgil  i 
T  '^■^-Tii.:^,  as  the  mincigdl  of  A.  E.  Shennan. 

Conclusion  of  Law  No.  IV  (R.74)  is  that  the  contract  of 
July  14,  1953  was  valid  and  in  compliance  with  the  Lanham 
Act.  The  contract,  however,  is  not  valid  against  the  land- 
owners, Bamett,  Owens  and  Ester.  Neither  the  plaintiff  nor 
any  contracting  party  with  plaintiff  to  remove  the  buildings 
has  the  right  to  go  upon  said  property.  By  the  plaintiff's  fail- 
ure to  prove  payment  of  just  compensation  it  leaves  the 
owner  complete  sovereign  of  his  property  and  everything 
situate  thereupon.  It  is  submitted  then  that  the  contract  from 
the  beginning  was  never  applicable  to  Bamett,  Owens  and 
Ester  under  Supplemental  Findings  I  and  II  ( R.  107-108  and 
Supplemental  Conclusion  I  (R.lll). 

Paragraph  X  (R.77)  of  the  Conclusions  of  Law  is  that 
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Barnett,  Owens  and  Ester  acquired  no  better  title  than  Cen- 
tury Investment  Corporation  had  and  were  not  innocent 
purchasers  without  knowledge  and  notice  of  the  contract's 
express  requirements  that  the  buildings  be  removed  from 
the  site.  As  owners  of  the  land,  Barnett,  Owens  and  Ester 
had  better  title  than  anybody  else  in  the  world.  The  plaintiff 
had  nothing.  Century  Investment  Corporation  had  no  bet- 
ter title  or  right  to  go  upon  the  land  of  Barnett,  Owens  and 
Ester  than  plaintiff  did  and  the  plaintiff  as  detailed  above 
had  no  right  of  possession  according  to  the  Supplemental 
Findings  I  and  II  (R.107)  and  Supplemental  Conclusions 
I.  (R.lll). 

Since  by  the  Supplemental  Endings  (R.107)  and  Con- 
clusions (R.lll),  plaintiff  failed  to  sustain  the  burden  of 
proof  regarding  its  right  to  exclusive  possession,  and  since  it 
has  been  expressly  found  plaintiff  has  failed  to  pay  just  com- 
pensation, the  owner  then  is  the  one  with  exclusive  posses- 
sion; then  neither  the  party-plaintiff  nor  the  Century  Invest- 
ment Corporation  could  come  on  the  property  without  the 
consent  of  the  o^vner  to  whom  the  fee  reverted  by  the  plain- 
tiff's own  default  over  many  years. 

Einding  of  Eact  XII  (R.70)  is  that  Barnett,  Owens  and 
Ester  acquired  their  respective  interest  after  the  date  of  the 
contract;  the  balance  of  the  Finding  is  almost  completely 
amended  by  the  Supplemen'al  Findings  I  and  II  (R.107- 
108).  Barnett,  Owens  and  Ester,  the  former  on  January 
20,    1954    (R.69c)    and   the   latter    in    November,    1953 
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(R.70d)  took  immediate  possession  thereof  and  immedi- 
ately started  to  codify  the  same  and  held  the  same  adverse 
to  all  the  world  including  plaintiff  ( R.73 ) . 

Not  Parties  to  Contract 

Not  being  parties  to  the  contract  sued  upon  by  the  appel- 
lee, the  joint  appellants,  Bamett,  Owens  and  Ester,  contend 
that  it  is  an  unjust  and  unconstitutional  taking  of  property  in 
violation  of  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  to  hold  them  liable  for  damages  by  way  of  an 
accounting  of  rents  derived  from  property  which  by  opera- 
tion of  law  had  reverted  to  them  as  fee  owners. 

The  failure  of  the  court  to  hold  that  the  only  parties  liable 
for  damages  are  the  parties  in  privity  to  the  appellee  by  way 
of  contract  and  that  these  are  the  other  joint  appellants 
herein,  to-wit:  Century  Investment  Corporation  and  Virgil 
p.  Pague,  is  error  (R.144,  Item  8).  Century  Investment 
Corporation  signed  and  accepted  an  assignment  of  the  con- 
tract (R.65,20)  made  out  in  the  office  of  the  agent  of  appel- 
lee; Virgil  J.  Pague  was  found  by  the  court  to  be  the  real 
party  in  interest  acting  through  his  alter  ego,  A.  E.  Sherman, 
(R.64-65,  par.  Ill,  IV  and  V)  who  signed  the  contract.  The 
court  also  found  that  Pague  negotiated  the  contract  and 
later  promoted  the  Century  Investment  Corporation,  be- 
coming its  president  and  signing  the  performance  bond 
(Plaintiff's  Ex.  7). 


18 


Because  Barnett,  Owens  and  Ester  are  not  parties  to  the 
contract,  and  because  the  land  reverted  to  them  as  fee  own- 
ers for  failure  to  pay  just  compensation,  together  with  all 
improvements  thereon,  it  was  error  (R.144,  items  6  and  7) 
to  make  a  reference  to  a  Master  ( R.82 )  for  an  accounting  of 
rents  and  profits  received  by  them  from  the  lands  and  im- 
provements; and  it  was  further  error  to  assess  a  portion  of 
the  Master's  fee  or  costs  against  them  (R.116  2.)  for  the 
fee  and  costs  are  chargeable  wholly  against  the  parties  to 
the  contract. 

"The  obligation  of  contracts  is  in  general  limited  to 
the  parties  making  them.  Only  those  who  are  parties 
are  liable  for  a  breach  of  a  contract.  Parties  to  a  contract 
cannot  impose  any  liability  upon  a  stranger  to  the  con- 
tract under  its  terms.  In  the  case  of  a  written  contract, 
ordinarily  only  those  who  are  named  in  the  contract  are 
bound  thereby.  A  person  who  is  not  named  in,  or  bound 
by,  the  terms  of  a  written  contract  cannot  be  rendered 
liable  on  it  by  a  mere  intention  that  he  should  be  bound, 
although  he  was  known  to,  and  was  in  direct  communi- 
cation with,  the  obligee  when  the  contract  was  exe- 
cuted." 12  Am.  Jur.  812,  Section  265. 

"The  obligation  of  contracts  is,  in  general,  limited  to 
the  parties  making  them.  In  order  to  bind  a  third  person 
contractually,  an  expression  of  his  assent  is  necessary." 
12  Am.  Jur.  514,  Section  17. 
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Nor  can  any  provision  of  the  Lanham  Act  impose  any 
obligation  on  Bamett,  Owens  and  Ester: 

"The  law  will  not  imply  a  contract  to  do  a  thing 
merely  because  a  statute  imposes  a  duty  to  do  that 
thing.  It  has  been  said  that  neither  a  statute  nor  a  rule 
of  law  raises  an  implied  promise.  There  must  always  be 
the  fact  of  a  consideration  outside  of  and  in  addition  to 
the  statute  or  the  rule  of  law;  and  the  promise  is  implied 
rather  from  the  consideration  than  from  the  statute." 
12  Am.  Jur.  504,  Section  6. 

Reverter  to  Appellants 

The  government  can  show  no  paramount  title,  and  having 
no  rights  whatever,  it  cannot  convert  an  action  for  exclusive 
possession  into  one  for  rents  for  use  of  improvements,  i.e., 
against  a  landowner  not  a  party  to  the  contract. 

The  law  is  well  settled  that  upon  abandonment  of  private 
property  taken  for  public  use,  the  owner  of  the  fee  holds  the 
land  free  of  encumbrance. 

"...  When,  however,  only  an  easement  has  been 
acquired  for  the  public  use,  by  condemnation,  purch- 
ase, prescription,  or  dedication,  if  the  use  for  which  the 
land  was  taken  is  formally  discontinued,  permanently 
abandoned  in  fact,  or  becomes  impossible  or  the  land 
is  devoted  to  a  different  and  inconsistent  use,  the  ease- 
ment expires  and  the  owner  of  the  fee  holds  the  land 
free  from  encumbrance.  In  any  such  event  the  right  to 
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possession  does  not  remain  in  the  condemning  party, 
hut  reverts  to  the  owner  of  the  fee."  (Italics  added). 
18  Am.  Jur.  747,  Sec.  124. 
The  rule  is  stated  in  3  Nichols,  Eminent  Domain  (3rd 
Ed.),  section  9.36  (5),  and  (6): 

"When  only  an  easement  has  been  taken,  it  is  within 
the  power  of  the  corporation  holding  the  easement  to 
remove  its  structures  from  the  land  prior  to  abandon- 
ment; but  if  they  are  allowed  to  remain  after  the  posses- 
sion has  revested  in  the  owner  of  the  fee  the  ownership 
of  the  structures  follows  the  land.  So,  also,  when  the 
effect  of  the  structures  is  to  protect  the  owner's  remain- 
ing land  from  injury,  it  has  been  held  that  he  is  entitled 
to  have  them  remain. 

"After  the  public  easement  has  been  lost  by  discon- 
tinuance or  abandonment,  it  is  as  if  it  had  never  ex- 
isted, and  it  cannot  be  restored  by  revoking  the  order 
of  discontinuance,  or  by  attempting  to  resume  posses- 
sion, or  in  any  other  way  than  by  a  new  condemnation 
proceedings  and  the  payment  of  full  compensation." 
( Italics  added. ) 

"The  United  States  is  required  to  pay  just  compensa- 
tion for  the  property  taken  and  if  just  compensation  has 
not  been  paid,  and  its  oTcers  wrongfully  hold  posses- 
sion, they  may  be  ejected.  U.S.  v.  Lee,  106  U.S.  196 
lS.Ct.240,27L.Ed.  171. 
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"If  in  the  proceeding  here,  or  in  any  condemnation 
proceeding  where  the  judgment  was  given  in  the  exact 
language  of  the  declaration  here,  but  the  United  States 
deposited  only  the  rental  value  for  one  year  and  paid 
nothing  for  a  property  interest  attempted  to  be  created 
by  such  language  for  an  additional  period,  the  United 
States  could  hold  only  for  one  year  under  the  judgment. 
It  is  axiomatic  that  the  United  States  will  obtain  only 
the  exact  property  for  which  'just  compensation  has 
been  paid  no  matter  what  the  recitals  of  the  judgment. 
An  attempt  to  exercise  the  so-called  option  would  be 
invalid.  At  the  end  of  the  year  the  landowner  would  be 
entitled  to  maintain  ejectment  notwithstanding  the  in- 
clusion of  such  language  in  the  judgment."  United 
States  V.  Crown-Zellerhach  Corp.,  60  F.  Supp.  853, 860. 
"Where  there  is  delay  in  the  payment  of  a  condemna- 
tion judgment,  it  cannot  reasonably  be  said  that  its  pay- 
ment at  some  later  date  will  amount  to  just  compensa- 
tion, because  the  owner  in  such  cases  is  deprived  of 
the  full  and  beneficial  use  and  enjoyment  of  his  prop- 
erty without  legal  process  or  compensation."  Feldman 
vs.  Chicago,  363  111.  247,  2  N.E.  2d  102, 105). 
In  Thomison  v.  Hillcrest  Athletic  Assn.,  (Del.  1939),  5 
Atl.  2d  236,  the  plaintiff  brought  an  action  in  trespass  against 
the  athletic  association  on  the  ground  that  title  to  the  prop- 
erty, originally  taken  by  condemnation  for  school  purposes, 
reverted  to  plaintiff  upon  its  abandonment  for  school  pur- 
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poses  and  prior  to  its  conveyance  to  defendant.  In  'he  cour  e 
of  its  opinion,  the  court  said: 

"The  right  of  individuals  in  the  ownership  of  prop- 
erty must,  of  necessity,  bend  to  the  requirements  of 
pubhc  use  and  so  the  right  of  eminent  domain  had  its 
origin  ....  The  use  must  be  a  pubUc  use  and  the  Con- 
stitutions, both  Federal  and  State,  have  added  the 
further  limitation  that  private  property  may  not  even 
be  taken  for  public  use  without  just  compensation. 

"Having  in  mind  that  private  ownership  of  property 
must  give  way  to  a  definite  public  need  or  to  a  desire 
to  subject  that  property  to  a  public  use,  but  because 
the  right  to  own  and  to  retain  property  is  one  of  the 
most  cherished  and  sacred  rights  of  a  free  man  so  the 
Courts  have  rather  uniformly  considered  that  Statutes 
providing  the  right  of  eminent  domain  should  be  strictly 
construed  ....  The  strict  construction  of  eminent  do- 
main statutes  applies  both  to  the  amount  of  property 
to  be  taken  and  to  the  quantum  of  the  estate  or  interest, 
and  it  is  generally  held  that  unless  the  statute  provides 
that  a  fee  simple  title  shall  be  acquired,  or  a  fee  is  neces- 
sary for  the  purposes  for  which  the  land  is  taken,  that 
only  an  easement  or  qualified  fee  is  taken  by  the  emi- 
nent domain  proceeding. 

"A  reversioner  in  an  er.i !nent  domain  proceeding  has 
no  general  power  to  accelerate  his  right  of  reversion 
and  it  is  a  mere  dormant  right  dependent  upon  the  ac- 
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tion  of  that  party  for  whose  benefit  the  property  was 
condemned. 

"The  mere  fact  of  improvements  or  transformations 
are  not  unusual  on  lands  taken  by  condemnation  and 
cannot  in  themselves  change  rules  of  law  except  hij 
clear  application. 

"We  see  nothing  in  the  statute  which  expressly  or  by 
imphcation  changes  the  rule  of  law  to  the  effect  that 
while  private  ownership  must  give  way  to  the  public 
use  yet  when  that  public  use  is  voluntarily  and  finally 
relinquished  the  property  reverts  to  him  from  whom  it 
was  adversely  taken"  ( Italics  added. ) 
Where  a  raihoad  was  granted  a  right  of  way  and  laid 
track  on  it,  and  afterward  abandoned  the  road,  without  re- 
moving the  rails,  they  became  the  property  of  the  owner 
of  the  land  through  which  the  right  of  way  passed.  Missouri 
Pac.  Ry.  Co.  v.  Bradbury,  106  Mo.  App.  450,  79  S.W.  966. 

Naturally  enough  the  rule  of  reverter  finds  expression 
most  frequently  in  the  law  of  landlord  and  tenant.  Rever- 
sion, because  of  abandonment  or  failure  to  pay  just  com- 
pensation in  condemnation  cases,  is  less  frequent.  But  re- 
version is  strictly  applied  in  condemnation  cases  because 
acquisition  of  private  property  for  public  use  is  not  a  matter 
of  contract,  but  of  involuntary  taking. 

In  Toellner  v.  McGinnis  (1909),  55  Wash.  430,  435,  104 
Pac.  641,  in  an  action  by  the  tenant  for  rents  and  two-thiids 
of  the  value  of  a  building.  Judge  Chadwick  said: 
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"...  we  are  of  the  opinion  that  the  default  in  rent 
and  re-entry,  under  the  terms  of  the  lease,  work  a  for- 
feiture of  all  right  to  rents  subsequently  earned  ..." 

"It  must  also  be  admitted  that  the  right  to  remove 
improvements  or  exact  pay  therefor,  after  the  term, 
depends  entirely  upon  the  contract  of  the  parties  and 
was  unknown  to  the  common  law  —  'a  strong  invasion 
upon  it,'  as  has  been  aptly  said.  There  is  another  funda- 
mental principle  that  suggests  itself  . . .  and  that  is  that, 
whatever  may  be  the  form  of  the  contract  or  manner 
of  stating  it,  the  building  becomes,  as  it  is  erected  brick 
by  brick  and  stone  upon  stone,  a  part  of  the  land.  So 
that,  after  all,  from  the  very  nature  of  things,  the  ques- 
tion is  not  a  question  of  title  reserved  in  the  lessee,  or 
the  right  to  maintain  title  on  the  part  of  the  lessor,  but 
primarily  a  question  of  compensation;  a  right,  if  any, 
to  recover  the  value  of  the  building  or  declare  a  lien 
and  enforce  it  as  an  equitable  remedy.  When  so  con- 
sidered, the  only  question  remaining  is  whether,  under 
all  the  facts,  appellants  are  entitled  to  such  compensa- 
tion. A  similar  contract  was  before  the  coiu"t  in  Ktitter 
V.  Smith,  69  U.S.  491, 17  L.Ed.  830,  wherein  it  was  held 
that,  in  the  absence  of  a  covenant  to  remove  within  the 
term,  the  contract  did  rot  change  the  rule  that  tlie 
building  became  a  part  of  the  land  and  the  title  was  in 
the  lessor.  .  .  . 
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"By  the  terms  of  the  contract  respondent  had  the 
right  to  re-enter  in  case  of  default  in  rent,  without  any 
engagement  to  account  for  the  rent  or  profits  thereafter 
accruing,  and  whatever  the  phraseology  of  the  contract 
may  be,  if  our  theory  be  correct,  a  forfeiture  resulted. 
Or,  if  another  term  be  softer,  the  lease  and  all  defend- 
ants' rights  thereunder  were  voluntarily  surrendered. 
.  .  .  That  another  takes  the  fruit  of  their  labor  is  attrib- 
utable to  their  own  fault,  and  the  law  cannot  relieve 
them  ( Citing  cases ) ." 
Kutter  V.  Smith,  69  U.S.  491,  17  L.Ed.  830,  was  an  action 
a^^ainst  the  fee  owner,  to  recover  damages  for  the  value  of 
a  building  placed  on  leased  premises.  Upon  the  tenant's  fail- 
ure to  pay  rent,  the  landowner  retook  possession,  and  Justice 
Miller  said,  in  part: 

"The  character  of  the  building,  in  the  present  case, 
does  not  bring  it  within  any  of  the  principles  upon 
which  certain  erections  have  been  held  removable  as 
fixtures. 

"The  doctrine,  concerning  this  class  of  fixtures  which 
is  a  strong  innovation  upon  the  common  law  rule  that 
all  buildings  become  a  part  of  the  freehold  as  soon  as 
they  are  placed  upon  the  soil,  has  extended  no  further 
than  the  right  of  removal  while  the  tenant  is  in  posses- 
sion; and  has  never  been  held  to  give  a  right  of  action 
against  the  landlord  for  their  value. 

"The  well  settled  rule  is,  that  such  erections  as  this 
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become  a  part  of  the  land  as  each  stone  and  brick  are 
added  to  the  structure.  The  only  exceptions  to  this  rule 
are  the  class  of  fixtures  already  adverted  to,  and  such 
rights  as  may  grow  out  of  express  contract.  The  contract 
before  us  was  not  intended  to  change  this  rule.  The 
agreement  to  purchase  means  nothing  more  than  that, 
in  a  certain  event,  the  lessor  will  pay  the  lessee  the  value 
of  such  building,  but  there  is  no  implication  of  any  gen- 
eral title  or  ownership  in  the  lessee  apart  from  that 
event.  This  contingency  has  not  occurred,  and  that  it 
can  never  occur  is  the  fault  of  the  plaint ijf  and  his 
assignor.  This  observation  is  also  applicable  to  the  sup- 
posed hardship  of  taking  the  building,  the  product  of 
the  plaintiff's  money  and  labor,  without  compensation. 
It  is  from  plaintiff's  own  default  that  the  right  to  do  this 
arises.  He  had  his  option  to  pay  the  rent  due  defendant, 
and  retain  the  right  to  payment  for  his  building,  when 
the  time  should  arrive,  or  to  give  up  his  building,  and 
with  its  loss  relieve  himself  of  the  burden  of  paying  rent. 
He  chose  the  latter  with  the  full  knowledge,  and  there 
is  no  injustice  in  holding  him  to  the  consequence  of  his 
choice."  ( Italics  added. ) 
Our  ov^ni  Ninth  Circuit  Court  of  Appeals,  in  Societa  Itali- 

ana  Di  Mutua  Beneficienza  v.  Burr  (1934),  71  F.2d  496, 

applied  the  rule.  The  syllabus  states: 

"Tenant's  right  to  remove  fixtures  expires  with  for- 
feiture or  other  termination  of  lease." 
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"An  easement  acquired  by  condemnation  ceases 
when  the  pubHc  use  ceases.  .  .  .  The  owner  of  the  fee 
has  a  right  to  recover  the  property  or  to  re-enter  and 
to  use  it  just  as  though  it  had  never  been  condemned, 
possession  and  all  other  incidents  of  dominion  and 
ownership  reverting  to  him."  30  C.J.S.  219,  §  460. 

"The  rights  acquired  by  condemnation  proceedings 
may  be  lost  by  abandonment.  An  abandonment  will 
be  more  readily  inferred  where  an  easement  is  acquired 
for  pubhc  purposes  than  where  it  was  created  for  a 
private  use. 

"Abandonment  is  made  up  of  two  elements,  acts  and 
intention.  .  .  .  The  abandonment  need  not  appear  on 
record.  .  .  .  Whether  there  has  been  an  abandonment 
is  ordinarily  a  question  of  intention,  to  be  determined 
by  the  jury,  or  the  court  sitting  without  a  jury,  from  all 
the  circumstances.  .  .  .  "  30  C.J.S.  217,^  458, 
In  summary,  the  Supplemental  Findings  of  Fact  I.  and 
II  (R.107-108)  and  Conclusion  of  Law  I.  (R.lll)  which 
state  that  the  plaintiff  failed  to  prove  its  exclusive  right  of 
possession  of  the  land,  do  not  support  a  judgment  against 
Barnett,  Owens  and  Ester.  Nowhere  in  the  Findings  is  a 
determination  made  that  Barnett,  Owens  and  Ester  were 
parties  to  the  contract  upon  which  this  action  is  based.  No 
other  theory  of  liability  and  damages  is  raised  in  the  plead- 
ings or  suggested  in  the  Findings.  The  Findings  do  not 
support  the  judgment  and  it  follows  that  the  judgment  must 
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be  reversed  as  to  these  appellants. 

In  law,  upon  the  abandonment  of  private  property  by  the 
condemnor,  the  property  revests  in  the  owner  of  the  fee, 
together  with  the  improvements  placed  thereon.  This  well- 
settled  principal  of  law  makes  mandatory  a  dismissal  of  this 
action  as  to  Barnett,  Owens  and  Ester.  Upon  plaintiffs  fail- 
ure to  prove  its  right  to  possession  of  the  property  under  the 
judgment  of  condemnation,  all  rights  of  the  plaintiff  in  and 
to  the  land  and  the  structures  on  it  terminated  and  title 
thereto  revested  in  the  owners  of  the  property,  Barnett, 
Owens  and  Ester.  There  can  be  entered  in  this  action  no 
judgment  against  Barnett,  Owens  and  Ester  for  the  use  of 
theii"  own  property  or  the  improvements  thereon. 

ARGUMENT  ON  SPECIFICATION  OF  ERROR  No.  2 

The  trial  court  denied  (R.48)  the  motions  of  Barnett, 
Owens  and  Ester  to  dismiss  the  action  as  to  them  because 
the  plaintiff's  complaint  failed  to  state  a  claim.  The  trial 
court  also  denied  (R.119)  their  motion  to  dismiss  them 
after  trial  for  plaintiff's  failure  to  prove  a  claim  on  which 
judgment  could  be  based  (R.118,  item  II). 

The  following  summary  of  the  complaint  shows  that  the 
motion  to  dismiss  these  appellants  for  failure  to  state  a  claim 
should  have  been  granted. 

The  complaint  (commenchig  R.3)  alleged  that  on  July 
14,  1953,  the  defendants  A.  E.  Sherman,  Virgil  J  Pague  and 
Century  Investment  Corporation  entered  into  a  contract  in 
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ARGUMENT  ON  SPECIFICATION  OF  ERROR  No.  2 

(Cont.) 

writing  with  the  Director  of  Pubhc  Housing  Administration 
(R.4)  for  the  sale  and  removal  of  buildings,  and  for  site 
clearance.  The  contract  further  provided  that  the  purchaser 
would  be  liable  for  any  expense  incurred  by  the  government 
as  a  result  of  purchaser's  failure  to  abide  by  the  terms  of  the 
sale,  including  removing  of  the  units  sold  within  the  time 
stated  and  leaving  the  site  in  a  satisfactory  condition.  The 
time  for  completion  under  the  contract  was  November  2, 
1953.  On  the  date  of  the  contract,  a  perfomiance  bond  in 
the  sum  of  $5,000.00  was  executed  by  Century  Investment 
Corporation,  thru  Virgil  J  Pague,  its  president,  as  principal, 
and  by  the  Hartford  Accident  &  Indemnity  Company,  as 
surety,  in  favor  of  the  Housing  Authority,  City  of  Seattle, 
Washington*  The  complaint  stated  that  the  Authority  was 
"acting  as  the  agent  of  the  Public  Housing  Administration, 
to  insure  the  condition  that  the  obligation  of  the  Century 
Investment  Corporation  that  it  would  do  all  the  work  and 
furnish  all  the  materials  for  the  removal  of  buildings  and 
site  clearance  and  faithfully  perform  all  the  conditions  of 
said  contract."  ( R.7 ) 

The  buildings  were  described  in  the  complaint  as  not  hav- 
ing been  removed. 

By  paragraph  VIII  of  its  complaint  the  plaintiflF  alleged, 
"that  the  plaintiff,  The  United  States  of  America,  at  all  times 
herein  mentioned,  had  and  does  now  have  exclusive  use  of 
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ARGUMENT  ON  SPECIFICATION  OF  ERROR  No.  2 

(Cont.) 

said  real  property  upon  which  said  temporary  dweUings  are 
presently  located  and  the  acts  of  the  defendants  alleged 
herein  have  damaged  and  are  damaging  the  plaintiffs  ex- 
clusive use  of  said  land  and  are  in  flagrant  violation  of  the 
laws  of  the  United  States  of  America  relating  to  temporary 
war  housing."  ( Emphasis  added. ) 

The  complaint  (R.7,  par.  VI)  alleged  that  A.  E.  Sherman, 
Virgil  J.  Pague,  Arthur  G.  Bamett,  Carl  W.  Pague,  Donald 
F.  Owens  and  Edward  R.  Ester,  individually  and  in  behalf 
of  the  marital  communities,  purchased  four  of  the  tempor- 
ary buildings  (R.6)  from  the  Century  Investment  Corpor- 
ation in  violation  of  the  terms  of  the  contract,  and  rented 
the  dwellings.  This  is  the  only  place  that  joint  appellants 
Arthur  G.  Barnett  and  Donald  F.  Owens,  acting  as  a  partner- 
ship and  joint  appellant  Edward  R.  Ester  are  mentioned  in 
the  complaint;  they  appear  as  third  party  purchasers,  not  as 
parties  to  the  contract,  and  deny  they  bought  from  Century 
Investment  Corporation. 

It  is  alleged  that  the  defendants  and  each  of  them  know- 
ingly acted  in  direct  violation  of  paragraph  8  of  the  contract, 
Ex.  "B"  (R.13),  which  provided  that  "neither  this  contract 
nor  any  interest  therein  shall  be  assigned  or  transferred  by 
the  purchaser  to  any  other  party.  (Section  3737,  Revised 
Statutes,  as  amended,  41  U.S.C.  15)."  No  evidence  was 
offered  of  an  assignment  involving  Bamett,  Owens  and 
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Ester;  plaintiff  assisted  Sherman  and  appellant  Virgil  J. 
Pague  in  assigning  to  Century  Investment  Coiporation 
(R.65-66). 

Plaintiff  prayed  that  the  surety  company  be  ordered  to 
remove  the  buildings  in  accordance  with  the  contract,  that 
the  parties  be  restrained  from  interfering  with  the  plaintiff's 
interest  in  the  real  property  and  temporary  buildings,  and 
for  damages  for  failure  of  Century  Investment  Corporation 
to  complete  its  contract  by  November  2, 1953,  thus  requiring 
the  plaintiff  to  extend  the  term  of  exclusive  use  of  said  prop- 
erty from  Feb.  1, 1954  to  Feb.  20, 1955.  Plaintiff  also  prayed 
for  an  accounting  by  all  parties  of  funds  collected  from  ten- 
ants or  other  sources  for  unauthorized  use  of  the  temporary 
buildings  and  the  land  upon  which  they  were  situate,  for  a 
reasonable  rental  to  the  plaintiff  for  the  use  of  the  property 
by  the  defendants,  and  that  title  of  defendants  to  the  temp- 
orary building  be  forfeited  and  that  the  plaintiff  have  the 
-all  and  complete  title  thereto  free  from  all  encumbrances. 

Plaintiff  should  have  pleaded  its  title  by  condemnation, 
setting  forth  its  payment  of  the  just  compensation  required 
by  the  decree  of  condemnation.  The  mere  allegation  of  ex- 
clusive possession  was  and  is  insufficient. 

The  appellants  answered  the  complaint  as  follows: 

The  answer  of  Ester  ( commencing  R.24 )  denied  that  he 
and  his  wife  were  parties  to  the  contract;  admitted  purchase 
of  Building  105  and  that  the  same  was  being  rented;  denied 
that  it  was  purchased  from  Century  Investment  Corporation 
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and  denied  acting  in  violation  of  any  contract  or  any  law 
( R.25 ) .  Ester  further  denied  that  plaintiff  had  exclusive  use 
of  the  real  property  and  the  temporary  buildings  and  further 
denied  taking  an  assignment  of  any  interest  in  the  contract 
(R.25). 

As  additional  defense,  Ester  alleged  there  was  no  privity 
of  contract  between  himself  and  the  plaintiff  and  that  he  was 
under  no  contractual  or  legal  obligation  to  remove  the  hous- 
ing purchased  ( R.25-26 ) .  That  the  housing  was  not  tempor- 
ary and  that  it  was  not  within  the  purview  of  the  Lanham 
i  Act;  that  to  require  removal  of  Building  105  would  be  in- 
1  equitable,  unjust  and  oppressive  and  deprive  Ester  of  his 
property  and  property  rights  without  due  process  of  law; 
that  Ester  in  good  faith  expended  large  sums  of  money  in 
improving  and  converting  Building  105  from  temporary  into 
pennanent  housing,  and  to  purchase  the  land  on  which  the 
building  was  situate,  the  removal  of  which  would  cause  the 
defendant  grave  financial  loss,  and  would  be  of  no  benefit  or 
advantage  to  the  plaintiff,  and  that  the  plaintiff  would  suffer 
no  damage  whatever  if  said  building  is  not  removed  from 
its  site. 

.  I  As  a  first  affirmative  defense  ( R.27 )  he  alleged  that  the 
Public  Housing  Administrator  sold  the  buildings  to  the  Cen- 
tury Investment  Corporation,  vesting  said  purchaser  with 
full  power  and  authority  to  re  >cll  the  housing  and  to  vest  the 
re-purchasers  with  full  legal  title;  that  thereafter  Century 
Investment  Corporation  sold  Building  105  to  one  Carl  W. 
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Pague  who  in  November  of  1953  resold  and  delivered  Build- 
ing 105  to  Ester  for  a  valuable  consideration;  that  before 
purchasing  the  building  Ester  inquired  as  to  the  right  to 
keep  it  on  site  and  rent  it;  that  Virgil  J.  Pague,  individually 
and  as  president  of  Century  Investment  Corporation,  stated 
and  represented  that  it  was  lawful  and  proper  to  keep  the 
building  on  site,  provided  it  was  remodeled  and  renovated 
in  compliance  with  the  Building  Code  requirements  of  the 
city  of  Seattle;  further,  that  other  buildings  involved  in  the 
contract  had  been  rented  for  months  with  the  full  knowl- 
edge, permission  and  acquiescence  of  the  Public  Housing 
Administrator;  that  Ester  had  talked  with  the  agent  of  the 
Public  Housing  Administrator  and  was  assured  by  him  that 
Building  105  could  be  lawfully  rented  on  site  and  that  it 
would  not  be  necessary  to  remove  it,  provided  it  was  made 
to  comply  with  the  Building  Code  of  the  City  of  Seattle;  that 
relying  on  these  reassurances.  Ester  purchased  Building  105 
^nd  the  land  upon  which  it  was  situate  and,  under  proper 
peii.i.LS  i.om  the  city  of  Seattle,  renovated  it  in  compliance 
with  the  Building  Codes  of  the  city,  removing  and  replacing 
plumbing  and  connecting  sewers,  installing  new  oil  burners, 
and  storage  tanks,  placing  new  siding  on  the  exterior,  rein-' 
forcing  the  foundations,  renovating  and  rebuilding  the 
kitchens,  installing  new  gas  ranges  and  new  refrigerators, 
and  doing  other  work  to  con\  ort  the  temporary  housing  into 
permanent  housing  in  compliance  with  the  Building  Codes; 
that  the  amount  expended  for  said  buildings,  land  and  im- 
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provements  was  in  excess  of  $16,000.00.  That  Ester  was  led 
to  believe  by  the  fact  that  other  buildings  on  site  were  being 
rented  without  molestation  or  interference  by  the  plaintiff 
that  it  was  lawful  so  to  do  and  that  plaintiff  had  waived 
its  requirements  for  their  removal. 

For  a  second  affirmative  defense,  Ester  alleged  that  the 
judgment  in  the  condemnation  proceedings,  under  which 
the  plaintiff  was  granted  the  right  to  lease  the  land  under- 
lying Building  105,  provided  for  a  year-to-year  tenancy, 
commencing  February  21  of  each  year  upon  notice,  and  that 
the  plaintiff  had  failed  to  obtain  the  consent  of  Ester  to 
renew  its  lease  and,  further,  that  plaintiff  had  failed  to  pay 
or  tender  the  rental  due  therefor  prior  to  February  21, 1954; 
that  by  reason  of  such  failure  the  plaintiff  had  either  aban- 
doned the  lease  or  waived  or  lost  its  right  to  renew  the  same; 
and  that  since  February  21,  1954,  the  plaintiff  has  not  had 
and  did  not  have  any  right  to  the  use  of  the  land  owned  by 
defendant  on  which  Building  105  is  situate  and  no  right  or 
title  whatever  in  the  land  or  building  and  that  the  plaintiff 
was  without  any  legal  right  to  enter  upon  the  land  for  any 
purpose  whatsoever  without  order  of  court  or  the  consent 
of  Ester. 

Barnett  and  Owens  repurchased  Building  104.  Their 
mswer  ( commencing  R.39 )  in  most  material  respects  is  the 
same  as  that  of  Ester.  They  admit  the  purchase  of  Building 
104  and  admit  that  apartments  have  been  rented.  They  de- 
Qied  that  they  purchased  the  building  from  Century  Invest- 
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ment  Corporation  and  further  deny  that  Building  104  isi 
temporary.  They  denied  taking  any  interest  by  way  of  as- 
signment; and  denied  that  plaintiff  had  exclusive  possession 
of  the  real  property  upon  which  Building  104  was  located. 

By  way  of  additional  defenses,  Bamett  and  Owens  alleged 
that  the  complaint  failed  to  state  a  claim  against  them;  that 
they  were  not  parties  to  the  contract  for  the  violation  of 
which  damages  were  sought  by  the  plaintiff,  that  Building 
104  had  been  changed  from  temporary  to  permanent  hous- 
ing in  compliance  with  the  codes  of  the  city  of  Seattle  gov-> 
eming  the  occupancy  of  dwellings  by  human  beings;  and 
that  the  removal  of  permanent  housing  would  not  be  in  the 
public  interest. 

For  a  fourth  defense,  they  claimed  that  the  plaintiff  had 
abandoned  its  use  of  the  land,  and  asserted  that  they  had 
expended  the  sum  of  $17,484.91  for  the  purchase  of  the  land 
underlying  Building  104;  and  that  the  plaintiff  was,  without 
good  reason,  attempting  to  renew  its  lease  for  the  sole 
purpose  of  clearing  the  land,  only  to  return  it  to  Bamett  and 
Owens  so  that  plaintiff  would  not  be  subject  to  an  action 
for  damages  for  failure  to  clear.  For  a  fffth  defense,  Barnett 
and  Owens  alleged  that  the  plaintiff  was  attempting  to  de- 
prive them  of  their  property  without  due  process  of  law. 

For  a  first  aflfirmative  defense,  Bamett  and  Owens  alleged 
that,  during  the  latter  part  of  November,  1953,  they  were 
advised  that  Buildings  102  and  103  were  occupied  by  ten- 
ants, that  the  city  of  Seattle  had  allowed  occupancy  of  these 
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buildings  after  compliance  with  the  Seattle  Building  Codes, 
that  the  plaintiff  had  advised  that,  if  the  title  to  the  lands 
and  the  units  were  merged  and  Building  104  was  made  to 
comply  with  the  Building  Codes,  this  would  constitute  a 
removal  under  the  laws  of  the  United  States.  Relying  there- 
on Barnett  and  Owens  repurchased  a  portion  of  Building  104 
from  third  party  purchasers  R.  M.  Scougal  and  F.  T.  Crowe 
( R.69c )  who  purchased  from  Century  Investment  Corpor- 
ation, the  remaining  portion  of  Building  104  being  repurch- 
ased from  Virgil  J.  Pague  for  the  sum  of  $4,696.00.  That  they 
thereafter  expended,  to  comply  with  the  Building  Codes  of 
the  city  of  Seattle,  approximately  $17,337.14,  excepting 
$3,100.00  thereof  used  for  the  purchase  and  installation  of 
new  gas  stoves,  meters,  new  Westinghouse  refrigerators, 
and  that  an  additional  sum  was  being  expended  on  the  heat- 
ing plant  and  heating  system;  and  that  it  would  be  a  useless 
act  and  expense  to  compel  Baniett  and  Owens  to  remove 
Building  104. 

After  the  formulation  of  the  issues  by  the  answers  and 
after  trial  the  effect  of  the  motion  to  dismiss  for  failure  to 
prove  a  claim  on  which  judgment  could  be  based,  becomes 
jdoubly  clear.  As  a  matter  of  law,  Barnett,  Owens  and  Ester 
'should  have  been  dismissed  for  there  is  no  legal  basis  on 
which  judgment  for  damages  can  be  entered  against  them. 

It  is  not  alleged,  and  it  is  not  proved,  that  Barnett,  Owens 
and  Ester  are  parties  to  the  contract  for  a  breach  of  which 
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damages  are  assessed.  No  other  theory  of  Uabihty  is  alleged 
or  proved. 

It  follows  that  Barnett,  Owens  and  Ester  as  owners  are 
not  accountable  for  rents  received  as  determined  by  any  re- 
port of  the  Special  Master.  Any  damages  suffered  by  the 
plaintiff  for  breach  of  its  contract  must  be  recovered  from 
the  parties  thereto  or  their  assignees,  if  any.  The  assignee  of 
A.  E.  Sherman  was  the  Century  Investment  Corporation. 
This  leaves  the  judgment  for  damages,  based  on  the  account- 
ing of  rents  received  for  breach  of  contract,  good  against 
Virgil  J.  Pague,  the  principal  of  A.  E.  Sherman,  who  origin- 
ally signed  the  contract,  and  the  assignee.  Century  Invest- 
ment Corporation. 

Actually,  as  exhibits  offered  at  the  trial,  there  are  indemn- 
ity agreements  running  from  Virgil  J.  Pague  to  Century 
Investment  Corporation  (Ex.  17  for  Bldgs.  102  &  103;  Ex.  18 
for  Bldgs.  104  &105).  The  pattern  of  Hability  for  the  breach 
of  the  contract  on  which  this  action  is  based,  is  clear.  Barnett, 
Owens  and  Ester  are  not  liable  under  any  theory  or  under 
the  facts  adduced  at  the  trial. 

The  motion  to  dismiss  for  failure  to  state  a  claim  against 
these  appellants  should  have  been  granted.  The  motion  to 
dismiss  for  failure  to  prove  a  claim  on  which  judgment 
against  these  defendants  could  be  based  certainly  should 
have  been  granted. 
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ARGUMENT  ON  SPECIFICATION  OF  ERROR  No.  3 

This  specification  of  error  is  directed  toward  the  report 
and  supplemental  report  of  the  Special  Master  ( R.84, 85-91 ) 
and  the  objections  to  these  reports  by  Bamett,  Owens  and 
Ester  ( R.97-105  incl. ) .  The  errors  of  the  Special  Master  were 
carried  into  the  judgment  for  damages,  and  his  use  of  im- 
proper accounting  methods  as  to  these  appellants  seriously 
prejudiced  Bamett,  Owens  and  Ester. 

On  October  21, 1955,  the  court  entered  its  order  directing 
a  reference  and  appointing  a  Special  Master  ( R. 82-83 ) .  This 
order  provided  that  the  Special  Master  "report  to  this  Court 
his  findings  of  fact  and  conclusions  thereon  as  to  the  total 
profit.  ..."  The  accounting  was  to  be  made  from  original 
records  and  the  total  profit  "shall  be  the  difference  between 
the  total  gross  revenue  received  from  the  commercial  use 
of  each  of  said  buildings  and  the  current  or  normal  operat- 
ing expenses  of  each;  except  that  said  expenses  may  also  in- 
clude depreciation,  based  on  current  Internal  Revenue  Serv- 
ice useful  life  standards,  for  the  minimum  capital  expendi- 
tures only,  necessarily  incurred  in  conforming  said  buildings 
to  requirements  of  the  city  of  Seattle." 

The  Special  Master  filed  a  report  on  the  16th  of  Decem- 
ber, 1955  ( R.133,  item  95 ) ,  only  a  portion  ( R.84 )  of  which  is 
;et  forth  in  the  record,  for  two  reasons:  First,  the  Supple- 
Tiental  Report  of  the  Special  Master  was  the  one  used  by  the 
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court  (R.107)  and  it  was  filed  on  January  18,  1956  (R.85); 
secondly,  the  portion  set  forth  from  the  first  report  (R.84) 
was  inserted  for  camparison  with  similar  matter  set  forth  in 
the  Supplemental  Report  ( R.89 ) .  Although  the  trial  court  in 
its  Supplemental  Findings  of  Fact  and  Conclusions  of  Law 
(R.107)  refers  to  having  theretofore  entered  an  Order  ap- 
proving and  confimiing  the  Supplemental  Report  of  the 
Special  Master  filed  on  January  18,  1956,  the  court  does  not 
thereafter  make  the  Supplemental  Report  of  the  Special 
Master  a  part  of  its  findings  although  the  court  does  adopt 
the  Special  Master's  computations  (R.115). 

a)  Maintenance  and  repair  items  were  capitalized  and 
were  not  allowed  as  expenses  to  be  deducted  against  cur- 
rent income  of  Bamett,  Owens  and  Ester,  when  similar 
items  were  allowed  as  expense  deductions  for  Pague  against 
current  income  (R.lOO,  par.  VI  -  R.102).  The  result  was  to 
allow  100%  of  the  expense  items  to  be  deducted  by  Pague 
in  the  year  they  were  incurred  while  allowing  only  a  deduc- 
tion of  20%  for  the  same  items  in  the  year  they  were  incurred 
by  Bamett,  Owens  and  Ester,  leaving  the  balance  of  80%  to 
be  recovered  by  Barnett,  Owens  and  Ester  over  a  future 
period  of  approximately  twenty  years  ( R.lOO,  par.  VI;  R.88, 
Ex.  "B";R.90,  Ex.  "C").  The  record  (R.100-102)  covers 
numerous  examples  of  such  unjustified  discrimination.  For 
example,  Pague  is  allowed  a  deduction  of  100%  of  the  cost 
of  windows  while  Ester  is  allowed  only  20%  on  similar  glass 
items;  Pague  is  allowed  a  deduction  of  100%  for  electrical 
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I  repairs  while  Barnett  and  Owens  are  allowed  only  a  deduc- 
I  tion  of  20%  for  electrical  repairs.  The  exceptions  cited  in  the 
I  record  disclose  similar  discrimination  for  boiler  room  motor 
I  repair,  lumber  and  burner  repair,  window  shades,  refriger- 
I  ator  repair,  painting,  faucets  and  plumbing  items  and  garb- 
I  age  cans.  If  the  cost  of  his  garbage  cans  may  be  deducted 
j  100%  in  one  year  for  one  litigant,  why  should  the  other  liti- 
Igants  have  to  wait  twenty  years  to  recover  the  cost  of  their 
garbage  cans? 

j  Error  is  further  claimed  in  the  disallowing  of  miscellane- 
ous and  small  expenditures  made  by  Ester  on  the  ground 
jthat  they  could  not  be  supported  by  receipts  while  similar 
and  identical  items  not  supported  by  receipts  as  deductions 
jby  Pague  were  allowed.  Expenditures  claimed  but  not  sup- 
ported by  vouchers  by  Ester  amount  to  the  sum  of  $1,809.85 
(R.90,  item  1 ) .  But,  the  Master  allowed  Pague  deductions  of 
$2,066.24  for  expenditures  claimed  but  not  supported  by 
vouchers  (as  set  out  in  detail  on  R.98,  par.  V  -  R.lOO,  up  to 
but  not  including  item  "B" ) .  In  addition,  the  Master  allowed 
to  Pague  an  allocation  of  $2100.00  as  repair  and  mainten- 
ance from  Uptown  Motors  without  receipts  or  vouchers 
j(R.99.) 

Comparing  the  allowances  made  by  the  Master  for  fuel 
costs,  further  error  is  apparent.  The  Master  allowed  Pague 
a  deduction  for  fuel  of  33.224^'  of  gross  income;  he  allowed 
Barnett  and  Owens  a  deduction  of  20.283%  of  gross  income; 
and  he  allowed  Ester  only  11.850%  of  gross  income,  as  a  total 
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of  fuel  and  truck  expense  ( R.105,  Ex.  "J  ) . 

As  the  result  of  these  maneuvers  by  the  Master,  Pagu( 
was  allowed  a  large  percentage  of  his  gross  income  as  del 
ductible  expense  in  the  years  incurred.  Pague  was  allowec 
68.003%  of  gross  income  as  deductible  expense,  as  con 
trasted  with  39.293%  for  Bamett  and  Owens  and  36.455'/ 
for  Ester  (R.105,  Ex.  "]",  line  "total  operating  expenses") 
Correspondingly  and  because  the  Master  arbitrarily  cap 
italized  repair  and  maintenance  expense  for  Bamett,  Owen;i 
and  Ester,  his  depreciation  figures  for  Bamett  and  Owen,'! 
of  20.372%  of  gross  income  and  for  Ester  of  20.693%  of  grosi) 
income  are  three  times  larger  than  Pague's  depreciation  o 
7.202%  of  gross  income. 

In  summary,  this  resulted  in  making  Barnett,  Owens  anc 
Ester  s  income  look  large  and  Pague's  small,  as  follows: 

Gross  Net 

Receipts                                   Profit  In 

in  Dollars  Percentage       in  Dollars  Percentagi 

Pague $27,284.52        100%  $6,765.13  24.795; 

Bamett  &  Owens 13,097.35        100%          5,282.81  40.3355 

Ester 8,785.10        100%          3,764.58  42.8525 

The  net  income  figures  set  out  above  were  the  basis  upor 
which  judgment  was  rendered  against  these  appellants,  anc 
because  they  were  incorrectly  computed  by  the  Maste: 
their  infirmity  was  carried  into  the  judgment  and  the  judg 
ment  itself  is  erroneous. 
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(b)  Error  is  claimed  in  the  exception  (R.103,  par.  X) 

i  that  the  Master  used  a  30-year  basis  for  depreciation  on  a 

,  sum  of  the  digits  method.  The  ruhng  of  the  court  is  set  forth 
at  R.115.  The  Master  ignored  the  order  of  reference  (R.83) 
which  instructed  the  Master  to  allow  depreciation  based  on 
current  Internal  Revenue  Useful  Life  Standards  ( R.83,  lines 
3  to  6).  The  Master  also  ignored  the  5-year  limitation  im- 

I  posed  by  the  City  of  Seattle's  permit  for  the  use  of  city  streets 
and  alleys  upon  which  a  portion  of  the  units  are  situated 
( R.73 ) .  The  Master  also  ignored  the  5-year  use  and  occu- 

!  pancy  permit  granted  by  the  City  of  Seattle  for  the  buildings 
owned  by  the  appellants  (R.73).  Whether  or  not  the 
5-year  permit  would  be  enforced,  Bamett,  Owens  and  Ester, 

i  under  the  Internal  Revenue  requirements,  were  compelled 
to  claim  the  5-year  limitation  in  their  useful  life  computa- 
tion on  their  own  tax  returns  ( Def's.  Ex.  16 )  in  accordance 
with  the  Internal  Revenue  Service  Useful  Life  Standards 
(R.94;  103,  par.  X;) 

( c )  The  inconsistencies  in  the  Master's  own  reports  show 
clear  error.  In  his  original  report  he  showed  a  net  profit  for 
appellant  Ester  of  $3,660.91  ( R.85 ) .  As  a  result  of  a  revision 
jin  the  Master's  supplemental  report  the  net  profit  for  Ester 
is  increased  to  $3,764.59.  ( R.90 ) .  A  resulting  increase  in  net 
profit  of  $103.68  despite  an  additional  allowance  for  truck 
expense  of  $431.74  (R.84,  line  13;  R.90,  Hne  6). 

The  inconsistent  method  by  which  this  is  accomplished 
is  summarized  as  follows: 
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Original  Difference 

Report  Supplemental  Allowed  (-(- 

(R.84&85)  (R.89&90)  Disallowed  (- 

Maintenance  Labor $1,035.04  $806.62  $  -228.4 

Maintenance  Material 832.23  279.87  -552.3 

Tmck  Expense  250.69  682.43  +431.7 

Depreciation  1,572.50  1,817.86  +245.3 

TOTAL  —  Deceased  Expenses  Allowance,  $  —103.6 

If  the  Special  Master  had  been  consistent  in  his  own  worl 
the  additional  truck  expense  allowed  in  his  supplements 
report  would  have  reduced  the  Net  Profit  by  $431.74  insteai 
of  increasing  it  by  $103.68  or  a  total  difference  of  $535.4 
which  is  16  2/3%  of  the  judgment  against  Ester. 

(d)  The  joint  appellants  Barnett  and  Owens  claim  a 
error  that  the  fee  allowed  the  Special  Master  in  the  sum  c 
$2500.00  is  exorbitant,  and  that  the  Special  Master  did  poo 
work  examples  of  which  are  ( a ) ,  ( b )  and  ( c ) .  He  was  ap 
pointed  October  21,  1955  and  handed  in  his  first  report,  a 
stated  above,  on  December  16,  1955,  within  a  period  of 
little  less  than  60  days.  The  accounting  involved  total  rent 
in  the  sum  of  only  $48,877.97.  For  the  amount  of  time  in 
volved  and  considering  that  the  original  records  were  fum 
ished  ( Special  Master's  Exhibit  and  Supplement  Report  Doc 
107)  the  fee  is  exorbitant.  It  is  far  in  excess  of  the  compen 
sation  for  a  U.S.  District  judge. 

The  clerk's  certificate  (R.126,  items  95  through  item  116 
reflects  constant  motions  by  the  defendants  to  strike  the  re 
port  of  the  Special  Master  because  of  his  attempts  to  file  con 
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jrary  to  F.R.C.P.  Rule  53(e)(1);  thus  compelling  Bamett, 
)wens  and  Ester  to  force  the  filings  of  the  Special  Master's 
Exhibits,  records  and  transcripts  in  order  to  preserve  their 
ight  of  judicial  review.  Since  these  motions  and  the  Special 
[laster's  reports  are  all  exhibits  and  accompany  the  Special 
(laster's  reports  now  before  this  appellate  court,  it  is  be- 
leved  this  reference  is  proper  (R.126,  items  95-116).  It  is 
iiserted  here  to  indicate  along  with  defendants'  exceptions 
fie  poor  work  of  the  Special  Master. 

I  Conclusion 

!  Joint  appellants,  Bamett,  Owens  and  Ester,  should  be 
ismissed  and  the  judgment  of  the  trial  court  reversed  as 
>them. 

I  Respectfully  submitted, 

Vernon  W.  Tovvt^te, 
Arthur  G.  Barnett 
Alec  Duff 

Attorneys  for  Appellants 
Bamett,  Owens  and  Ester 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15219 


Century    Investmi^nt    Corporation    and    Virgil    J. 
Pague,  appellants 

V. 

United  States  of  Aimerica,  appellee 


Arthur  G.  Barnett  and  Virginia  N.  Barnett,  His 
Wife;  Donald  F.  Owens  and  Jean  Owens,  His 
Wife;  and  Edward  R.  Ester  and  Lorraine  M. 
Ester,  His  Wife,  appellants. 

V. 

United  States  of  America,  appellee 


UPON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  WESTERN  DISTRICT  OF  WASHINGTON,  NORTHERN  DIVI- 
SION 


BRIEF  FOR  THE  UNITED  STATES,  APPELLEE 


OPINION  BELOW 

The  district  court  did  not  write  an  o])inion.  An 
oral  decision  of  the  district  court  on  September  7, 
1955,  as  transcribed  by  the  court  reporter,  is  set  out 
in  the  Appendix,  infra,  pp.  36^0.  Findings  of  fact 
and  conclusions  of  laAv  by  the  district  court  appear 
in  the  record  at  pages  62-81,  107-113. 

(1) 


JUBISDICTION 


These  are  appeals  from  an  order  entered  by  the 
district  court  on  April  26,  1956  (R.  114-117).  The 
jurisdiction  of  the  district  court  was  invoked  by  the 
United  States  under  28  U.  S.  C.  sec.  1345  (R.  3).  A 
motion  to  alter  or  amend  the  judgment  and  decree 
filed  May  1,  1956,  was  denied  Jime  4,  1956  (R.  118- 
119).  Appellants'  notices  of  appeal  were  filed  or 
June  27,  1956,  and  July  31,  1956  (R.  120-121).  The 
jurisdiction  of  this  Court  is  invoked  under  28 
U.  S.  C.  Sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether,   in  view   of  the   fact  that  appellantEl 
knowingly  violated  statutory  and  contractual  rights 
of  the  United  States,  the  district  court  erred  in  re 
quiring  the  appellants  to  account  for  the  profits  de-i 
rived  by  them  as  a  result  of  their  wrongdoing.  I 

2.  Whether  the  damages  awarded  in  lieu  of  specific 
performance  were  excessive. 

3.  Whether  the  findings  by  the  district  court  ar<! 
clearly  erroneous. 

STATEMENT 

On  October  4,  1954,  the  United  States  filed  its  com 
plaint  seeking  redress  for  the  violation  of  its  righti 
growing  out  of  the  failure  of  the  ai^pellants  to  removr 
temporary  w^ar  housing  from  lands  held  for  the  ex 
elusive  use  of  the  United  States  (R.  3-22).  The  ma 
terial  facts  may  be  summarized  as  follows : 

By  condemnation  proceedings  instituted  durinj 
World  War  II  the  United  States  acquired  exclusiv 
temporary  use  of  land  in  Seattle  for  a  temporary ; 


housing  project.  Such  a  project  [WASn^5302] 
was  constructed  under  the  authority  of  the  Lanham 
Act,  54  Stat.  1125,  42  U.  S.  C.  sec.  1521  et  seq.  The 
Government's  term  for  the  use  of  the  land  was  ex- 
tended through  June  30,  1956.  The  district  court  took 
judicial  notice  of  all  the  proceedings  and  files  in  the 
condemnation  action^  (Fdg.  II,  R.  63-64). 

By  amendments  to  the  Lanham  Act,  Congress  di- 
jrected  that  *'the  Administrator  shall,  as  promptly  as 
Imay  be  practicable  and  in  the  public  interest,  remove 
(by  demolition  or  otherwise)  all  housing  under  his 
jurisdiction  which  is  of  a  temporary  character  *  *  *" 
(64  Stat.  48,  64,  72-73).  In  order  to  comply  with 
this  congressional  mandate  the  Administrator  of  the 
[public  Housing  Administration,  through  the  Housing 
Authority  of  the  City  of  Seattle,  issued  public  invita- 
tions for  bids  for  the  sale  and  removal  of  10  tempo- 
rary war  housing  buildings,  containing  144  dwelling 
units,  and  for  the  clearance  of  the  real  estate  site 
(Fdg.  I,  R.  62-63). 

Mr.  A.  E.  Sherman,  at  the  request  of  appellant 
Virgil  J.  Pague,  submitted  a  bid.  Sherman  ''was  a 
man  of  small  means  while  he,  Pague,  had  substantial 
kssets,  so  that  in  the  event  of  any  subsequent  trouble 
3oncerning  said  buildings,  the  financial  assets  of  the 
Said  Virgil  J.  Pague  would  be  protected"  (Fdg.  IV, 
R.  65).  Sherman's  bid  was  accepted.  On  paying  the 
Dalance  of  the  purchase  price,  Sherman  advised  Louis 


I  *The  condemnation  proceedings  are  entitled  United  States  v. 
Certain  parcels  of  land  in  King  County,  Wa^'^hingfton,  et  oL,  Civil 
^o.  1143,  United  States  District  Court  for  the  Western  District 
)f  Washington,  Northern  Division. 
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Michaelson  of  the  Housing  Authority  of  the  City  o 
Seattle  that  the  payment  was  tendered  on  behalf  o: 
the  Century  Investment  Corporation,  then  in  th( 
preliminary  stages  of  organization,  and  to  which  Slier 
man  assigned  his  interest  in  the  bid.  Virgil  J.  PagU( 
was  an  incorporator  and  became  president  of  Century 
and  the  contract  was  prepared  in  its  name  (Fdgs.  Ill 
IV,  V;  R.  64-66). 

On  July  14,  1953,  the  contract  for  the  sale  and  re 
moval  of  the  buildings  was  executed  by  the  contracti) 
ing  officer  of  the  Public  Housing  Administration  an( 
was  thereafter  delivered  to  Century.  Details  of  iti 
incorporation  were  completed  by  Century  on  July  IT 
1953,  and  thereafter  it  entered  upon  the  work  of  sell 
ing  and  removing  houses  (Fdg.  VI,  R.  66). 

On  and  after  August  21,  1953,  appellant  Centurr 
Investment  Corporation  purported  to  convey  four  o 
the  buildings  in  the  project  (Bldgs.  102,  103,  104,  am 
105,  comprising  54  dwelling  units)  without  imposini 
the  condition  or  obligation  that  they  be  removed  frori 
site.^  Those  buildings  remain  on  the  site  and  are  beini 
used  for  private  commercial  dwelling  purposes  (Fd^ 
X,  R.  68).  Buildings  102  and  103  were  purportedl, 
acquired  by  appellant  Virgil  J.  Pague  from  Centurr 
on  August  21,  1953,  and  October  5,  1953,  respectively; 
Thereafter  Virgil  J.  Pague  acquired  an  interest  ii 
the  lots  upon  which  buildings  102  and  103  were  siti" 

^  Paragraph  8  of  the  general  conditions  of  the  contract  hei 
involved  provides  (R.  17)  : 

"8.  Assigmnent.  Neither  this  contract  nor  any  interest  therej' 
shall  be  assigned  or  transferred  by  the  Purchaser  to  any  othe 
party.  (Section  3737,  Revised  Statutes,  as  amended,  41  U.  S.  ( 
15.)" 


ated.  Building  104  was  purportedly  acquired  by  ap- 
pellants Arthur  G.  liarnett  and  wife  and  Donald  F. 
Ow(;ns  and  wife  on  January  20,  1954,  in  two  jjarts, 
to  wit;  one  portion  from  R.  M.  Scougal  and  F.  T. 
Crow,  who  acquired  same  from  Century  on  Septem- 
ber 2,  1953,  the  remainder  of  the  building  being  ac- 
quired from  Virgil  J.  Pague  and  his  brother,  Carl  W. 
Pague,  who  had  acquired  same  from  Century.  Carl 
W.  Pague  possessed  no  real  interest  in  the  building. 
On  January  20,  1954,  appellants  Barnett  and  Owens 
and  wives  jointly  acquired  an  interest  in  the  lots  un- 
derlying building  104.  Building  105  w^as  purport- 
edly acquired  by  appellants  Edw^ard  R.  Ester  and 
wife  in  November  1953  ^  from  Carl  W.  Pague,  who 
had  acquired  the  same  from  Century.  Thereafter 
appellant  Ester  acquired  an  interest  in  the  lots  un- 
derlying building  105  (Fdg.  XI,  R.  68-70). 

The  lots  underlying  the  buildings  here  involved  are 
among  the  parcels  of  real  estate  the  use  of  which  was 
taken  by  the  condemnation  proceedings  referred  to 
])i(wiously  {supra,  pp.  2-3).  None  of  the  appellants 
herein  possessed  an  interest  in  said  lands  at  the  com- 
mencement of  those  proceedings,  they  having  ac- 
quired their  respective  interests  after  the  date  of  the 
contract  with  Century  for  the  sale  and  removal  of  the 
buildings.  By  the  Declaration  of  Taking  filed  in  the 
condemnation  proceedings  on  June  15,  1945,  and  the 
judgment  entered  therein  on  June  16,  1945,  and  by 
siil^sequent  Judgments  Fixing  Compensation  entered 
in  that  action,  the   United   States   was   granted  the 

■^  The  Findings  of  Fact  mistakenly  show  this  date  as  1954  (R,  70, 
but  see K.  27). 
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right  to  renew  its  exclusive  use  without  the  consent 
of  the  owners  of  the  land  from  year  to  year,  not  to 
exceed  three  years  after  the  termination  of  the  Na- 
tional Emergency  declared  to  exist  by  presidential 
proclamation  of  September  8,  1939  (54  Stat.  2643). 
The  Goverimient  filed  timely  notice,  yearly,  of  its  in- 
tention to  renew  its  exclusive  use  extending  to  Feb- 
ruary 21,  1956  (Fdg.  XII,  R.  70-71).^ 

The  Housing  Authority  of  the  City  of  Seattle  and 
Louis  Michaelson,  its  employee,  were  granted  limited 
authority  by  the  Public  Housing  Administration  to 
attend  to  administrative  details  concerning  the  sale 
of  the  project  (Fdg.  VII,  R.  67).  All  of  the  appel- 
lants who  dealt  with  the  Housing  Authority  of  the 
City  of  Seattle  at  the  time  the  contract  was  made 
knew  that  that  organization  is  and  was  a  wholly  dif- 
ferent organization  from  that  of  the  Public  Housing 
Administration  of  the  United  States  of  America  (Fdg. 
VIII.  R.  67). 

On  or  about  November  12,  1954 — the  contract  expi- 
ration date  for  removal  of  the  buildings  and  clear- 
ance of  the  sites — Century  importuned  the  Seattle 
Housing  Authority  for  an  extension  of  60  days  there- 
for (PI.  Exh.  9,  infra,  p.  41;  Fdg.  IX,  R.  67).  The 
Acting  Executive  Director  of  the  Seattle  Housing 
Authority  purported  to  extend  the  time  to  January 
15,  1954   (PI.  Exh.  10,  mfra,  p.  42;  Fdg.  IX,  67).' 

*  The  Government  further  extended  its  exclusive  use  for  another 
yearly  period  to  February  21,  1957,  but  subsequently  terminated 
its  use  as  of  June  30, 1956. 

^  While  the  Seattle  Housing  Authority  purported  to  extend  the 
time  for  performance,  the  district  court  concluded  that  "there 
never  was  any  general  agency  from  the  plaintiff  to  said  organiza- 


Appellants  Century  Investment  Corporation  and  Vir- 
gil J.  Pague,  its  president,  of  course,  had  full  knowl- 
edge of  the  contract  provision  for  the  removal  of  the 
buildings.  Appellants  Arthur  G.  Barnett  and  wife, 
Donald  F.  Owens  and  wife,  and  Edward  R.  Ester  and 
wife  all  had  ''full  and  complete  knowledge"  of  the 
removal  contract  and  they  were  not  innocent  purchas- 
ers for  value  (Fdgs.  XIII,  XIV;  Concl.  X;  R.  71-72, 
77-78). 

Each  of  the  appellants  herein  who  now  assert  own- 
ership of  the  buildings  in  question  (Fdg.  XV,  R. 
72-73)  : 

before  acquiring  their  respective  interest  and 
well  knowing  of  the  contract  obligation  of  Cen- 
tury Investment  Corporation  to  remove  said 
buildings  from  site  and  well  knowing  that  the 
exclusive  use  of  the  substantial  portion  of  the 
land  underlying  said  buildings  was  held  for  the 
exclusive  use  of  the  plaintiff  [United  States], 
inquired  of  the  said  Louis  Michaelson  and  en- 
deavored to  secure  through  him  some  express 
waiver  of  said  contract  obligation;  that  such 
a  waiver  was  never  obtained  by  any  one  or 
more  of  said  defendants ;  that  they,  and  each  of 
them,  after  purporting  to  acquire  their  respec- 

tion  [Housing  Authority  of  the  City  of  Seattle]  or  to  Mr.  Michael- 
son  with  power  broad  enouf^h  to  fjenerally  authorize  said 
organization  or  Mr.  Michaelson  to  waive  any  of  the  terms  and 
conditions  of  said  contract"  (Concl.  V,  R.  75).  In  this  connec- 
tion, the  Public  Housing  Administration  has  advised:  "There  is 
no  justification  nor  consideration  for  such  an  extension.  The 
Seattle  Housing  Authority  was  not  the  agent  of  this  Administra- 
tion for  that  purpose.  It  was  not  a  party  to  the  Removal  Con- 
tract." Determination  of  tliis  matter  is  not  required  on  these 
?ippeals. 
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tive  interests,  and  in  an  effort  to  secure  an 
express  waiver  of  said  contract  obligation, 
secured  a  resolution  of  the  City  of  Seattle, 
Washington,  whereby  that  municipality  per- 
mitted said  buildings  to  remain  on  site  for  a 
period  of  five  (5)  years,  and  by  action  of  the 
Seattle  Board  of  Public  Works  defendants 
[appellants]  now  have,  and  plaintiff  does  not 
have  and  since  Oct.  28,  1953  has  not  had,  the 
use  of  the  street  area  underlying  said  buildings, 
defendants  having  been  granted  said  street 
use  Dec.  9,  1953.  Each  of  said  buildings  have 
by  defendants  been  altered  so  as  to  comply  with 
the  City  Code  requirements. 

The  buildings  not  having  been  removed,  the  present 
action  was  instituted.  The  relief  sought  was  (1)  to 
require  Century  and  its  surety  to  proceed  with  the 
removal  of  the  temporary  buildings  in  accordance 
with  the  contractor's  obligations  and  the  mandatory 
requirement  of  the  Lanham  Act,  (2)  to  restrain  any 
interference  with  the  Government's  interest  in  the 
property,  (3)  for  damages  for  the  breach  of  contract, 
(4)  for  an  accounting,  (5)  for  reasonable  rental  for 
use  of  the  buildings,  (6)  for  forfeiture  of  the  title  of 
the  defendants  and  declaration  of  the  title  of  the 
United  States  free  from  all  claims,  and  (7)  for  appro- 
priate further  relief  (R.  8-10). 

After  a  trial,  an  oral  decision  {infra,  pp.  36-40)  was 
made  by  the  district  court  in  favor  of  the  United 
States.  On  October  20, 1955,  findings  of  fact  and  con- 
clusions of  law  were  entered  (R.  62-81).  The  court 
there  found  facts  substantially  as  outlined  above  and 
reached    conclusions   warranting   the    relief   sought. 
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On  the  occasion  of  delivering  its  oral  decision,  the 
court  had  announced  its  desire  for  further  informa- 
tion concerning  the  question  of  the  amount  of  dam- 
ages to  be  awarded  for  the  violations  of  the  Govern- 
ment's rights  (Oral  decision,  infra,  p.  39).  The 
court  determined  that  since  there  v^as  evidence  that 
appellants  made  commercial  use  of  the  buildings,  and 
such  commercial  use  was  carried  on  by  the  appellants 
from  the  site  from  which  they  were  obligated  to  re- 
move the  buildings  during  the  period  complained  of, 
an  accounting  was  in  order  {ibid.,  infra,  pp.  39-40). 
Accordingly,  the  district  court  referred  the  case  to  a 
Special  Master  (Don  S.  Griffith,  a  practicing  certified 
public  accountant)  for  that  purpose  (E.  82-83). 
After  hearings  and  the  submission  of  evidence,  in- 
come received  by  the  appellants  from  the  rental  units, 
less  the  normal  operating  expenses,  was  determined 
by  the  Special  Master  who  filed  a  report  and  supple- 
mental report  eml)odying  his  findings  and  conclusions.^ 
Various  exceptions  were  filed  to  these  reports  (R. 
91-105). 

On  April  26,  1956,  after  noting  that  it  had  ''hereto- 
fore entered  an  Order  approving  and  confirming  the 
supplemental  report  of  Special  Master,  filed  herein 
on  January  18,  1956,"  the  district  court  went  on  to 
make  supplemental  and  amendatory  findings  of  fact 
and  conclusions  of  law  (R.  107-113).  In  doing  so, 
the  court  abrogated  its  earlier  position  and  declined 
to  order  specific  performance  of  the  contract  of  re- 
moval and  site  clearance.    To  aid  in  an  understandina: 


^  Portions  of  those  reports  appear  iii  the  printed  record  at  pp. 
8^91. 
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of  the  district  court's  supplemental  and  amendatory- 
findings  and  conclusions,  a  brief  explanation  becomes 
necessary  of  the  judgments  entered  in  the  condemna- 
tion proceedings  (Civil  No.  1143)  under  which  the 
Government  acquired  its  exclusive  use  of  the  land 
underlying  the  buildings.  The  judgments  there  en- 
tered required  the  payment  of  certain  specific  rental 
■^jayments  ''together  with  an  amount  equal  to  general 
real  estate  taxes  lawfully  levied  and  assessed"  against 
^the  parcels  in  question.  The  administrative  practice 
hsid  been  for  the  taxpayers  to  pay  the  taxes  and  then 
submit  their  tax  statements  to  the  Public  Housing 
Administration  for  reimbursement.  Deposits  were 
not  made  in  advance  to  cover  the  estimated  amount 
of  these  taxes.  The  purchasers  of  the  underlying 
lands  here  involved  did  not  submit  their  tax  state- 
ments and  so  were  not  reimbursed  for  the  amoimt  of 
the  taxes.  Apparently  in  order  to  avoid  the  forced 
removal  of  the  buildings  (which  had  been  improved 
to  meet  the  code  requirements  of  the  City  of  Seattle 
(supra,  p.  8)),  the  district  court  apparently  used 
the  tax  matter  discussed  above  as  justification  for 
awarding  damages  only  rather  than  ordering  specific 
performance  of  the  contract  as  it  had  previously 
determined. 

Accordingly,  after  finding  that  it  was  incumbent 
upon  the  Government  to  prove  its  exclusive  right  of 
possession  of  the  land  upon  which  the  buildings  were 
situated  and  that  the  Government  ''has  not  proved 
that  the  future  ascertainable  installments  of  such  just 
compensation  have  been  paid"  (Supp'l  Fdgs.  I,  II; 
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R.  107-108),  tlie  court  wont  on  to  find  (Supp'l.  Fdg. 
Ill,  R.  108-109)  : 

That  the  present  and  only  estate  in  the  land 
here  in  question  now  claimed  by  the  i)laintiff 
expires  on  July  1,  1956,  and  the  plaintiff  has  no 
present  intention  of  renewing  or  extending  said 
estate  by  virtue  of  any  existing  judgment  or 
order  of  this  Court;  that  upon  that  date,  the 
defendants,  so  far  as  existing  judgments  and 
orders  of  court  are  concerned,  will  be  entitled 
to  the  exclusive  possession  of  said  real  estate, 
and  it  would  be  more  burdensome  to  them,  than 
advantageous  to  the  plaintiff,  to  require  the 
defendants  to  specifically  perform  this  Court's 
previous  contemplated  order  of  building  re- 
moval and  site  clearance.  The  Court  finds  that 
within  about  seventy  (70)  da3^s  of  April  21, 
1956,  the  defendants  would  have  the  right  of 
exclusive  possession  of  said  lands  and  the  right 
to  move  said  buildings  back  on  said  lands;  that 
from  practical  and  compensatory  standpoints 
the  Court  now  finds  that  it  is  more  just,  con- 
sidering the  material  equities  and  the  law  to, 
instead  of  compelling  specific  performance  of 
removal  and  site  clearance,  require  the  defend- 
ants to  pay  a  fair,  reasonable,  and  just  com- 
pensation by  way  of  damages  for  their  failure 
to  remove  and  clear  the  sites  of  and  for  their 
wrongful  commercial  use  of,  said  buildings  and 
comply  with  all  of  the  requirements  of  the  con- 
tract of  sale. 

The  district  court  then  went  on  to  find  the  amounts 
of  damages  to  which  the  Govermnent  was  entitled  ' 


'  $5,937.13  for  Buildin.as  102  and  103  against  Virgil  J.  Pairue 
and  Century  Corporation.     $3,709.31  for  Building  104  against 
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and  the  fee  to  be  paid  the  Special  Master  (R.  109- 
111)  and  to  make  its  supplemental  and  amendatory 
conclusions  of  law  (R.  111-113).  The  earlier  findings 
of  fact  and  conclusions  of  law  were  "reaffirmed  in 
their  entirety  except  that  they  are  modified  only  as  to 
the  specific  details  enumerated  herein"  (Supp'l  Fdg. 
VII,  R.  110). 

The  district  court's  judgment  and  decree  was  also 
entered  on  April  26,  1956  (R.  114-115).  A  motion 
to  alter  or  amend  the  judgment  and  decree  was  denied 
(R.  118-119).    These  appeals  followed. 

SUMMARY  OF  ARGUMENT 

1.  There  is  a  clear  basis  for  requiring  the  appel- 
lants to  account  for  the  profits  derived  from  the  build- 
ings here  involved.  Both  under  the  law  and  by  ex- 
press contract  provision  the  buildings  were  required 
to  be  removed  from  the  sites  upon  which  they  were 
situated.  All  of  the  appellants  had  knowledge  of  the 
removal  requirement  and  knowingly  violated  it.  Un- 
der long-established  equitable  principles  one  is  not 
permitted  to  derive  a  benefit  from  his  own  breach  of 
duty  and  obligation  or  to  enjoy,  unmolested,  property 
the  possession  of  which  was  acquired  by  his  wrong- 
ful acts.  A  court  has  broad  discretion  in  exercising 
its  equitable  powers.  There  were  wrongs  by  the  ap- 
pellants and  the  remedy  accorded  by  the  court  below 
in  the  exercise  of  its  equity  jurisdiction  should  not  be 
disturbed  unless  it  should  be   decided  that   specific 

Barnett  and  wife,  Owens  and  wife,  and  Century  Corporation. 
$2,432.59  for  Building  105  against  Ester  and  wife  and  Century 
Corporation.  Each  award  was  against  the  named  parties,  jointly 
and  severally  (E.  68-70, 109-111). 


iJi 
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relief  by  directing  removal  of  tlie  buildings  is  more 
appropriate. 

2.  The  damages  awarded  by  the  court  below  in  lieu 
of  si)ecific  performance  were  not  excessive.  As  a  mat- 
ter of  fact,  the  awards  by  the  district  court  are  ex- 
ceptionally fair  to  the  appellants  in  that  there  is  not 
included  in  them  a  number  of  items  of  damages  to 
the  United  States  which  were  caused  solely  as  a  result 
of  the  appellants  wrongdoing. 

3.  The  findings  by  the  district  court  are  not  clearly 
erroneous  so  as  to  warrant  being  disturbed  on  appeal. 

ARGUMENT 

Introductory:  While  a  brief  has  been  filed  by  ap- 
pellants Century  Investment  Corporation  and  Virgil 
J.  Pague  (referred  to  herein  as  Century  Br.  — )  and 
a  separate  brief  has  been  filed  on  behalf  of  appellants 
Arthur  Gr.  Barnett,  Donald  F.  Owens,  Edward  R. 
Ester  and  their  wives  (referred  to  herein  as  Barnett 
Br.  — ),  the  Government  sees  no  need  to  burden  this 

il  Court  with  two  briefs  for  the  United  States.  Ac- 
cordingly, arguments  advanced  in  both  briefs  filed  on 

11  behalf  of  the  various  appellants  will  be  treated  herein. 

I.  There  was  a  clear  breach  of  contract  by  Century  such  as 
would  justify  equity  compulsion  to  remove  the  buildings, 
which  was  denied  and  the  remedy  of  damages  substituted, 
only  because  of  subsequent  events;  and  appellants  Pague, 
Barnett,  Owens,  and  Ester  had  knowledge  of,  and  partici- 
pated in,  those  breaches 

The  appellants  contend  that  there  is  no  basis  for 
requiring  them  to  account  for  profits  derived  from  the 
buildings  here  involved.  They  argue  that  the  only 
measure  of  damages  is  the  fair  rental  value  of  the  real 
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estate  and  that  that  item  is  fixed  as  the  amount  the 
Government  paid  annually  for  use  of  the  land.  They 
contend  that  the  sale  of  the  buildings  was  absolute; 
that  any  accounting  of  profits  is  unwarranted;  that 
the  accounting  as  determined  by  the  Special  Master 
is  arbitrary  and  capricious,  etc.  But  as  indicated  in 
the  heading  to  this  point,  there  is  ample  justification 
for  the  judgment  entered  by  the  district  court. 

Under  Section  604  of  the  Lanham  Act  (64  Stat.  48, 
64)  and  Executive  Order  10339  (17  F.  R.  3012),  ex- 
tending the  date,  the  Public  Housing  Administration 
is  required  to  remove,  by  demolition  or  otherwise,  all 
dwelling  structures  comprising  this  temporary  hous- 
ing project  as  soon  as  practicable  after  July  1,  1954. 
It  was  to  accomplish  the  congressional  mandate  that 
the  Public  Housing  Administration  entered  into  the 
contract  involved  in  this  suit.  The  Government  did 
not  invoke  the  remedy  of  an  action  at  law  since  re- 
covery of  damages  would  not  comply  with  the  direc- 
tion of  Congress  that  the  buildings  be  removed.  Also, 
the  Government  had  been  obliged  to  expend  money  to  > 
renew  its  use  and  occupancy  of  the  land  for  an  addi- 
tional year,  and  was  facing  the  possibility  (which  did  1 
eventuate)  of  further  renewals  because  of  the  fail- 
ure of  Century  to  complete  its  contract.  Equitable  ' 
relief  was  the  appropriate  answer  and,  accordingly, 
the  Government  filed  the  instant  action. 

The  appellants'  arguments  completely  overlook  the 
nature  of  the  litigation,  the  powers  of  a  court  to  ac- 
cord equitable  relief,  and  their  own  position  in  this 
case.  In  defiance  of  the  law  and  the  public  policy  in- 
herent in  the  Lanham  Act  and  the  contract  which  was 


15 

executed  XJiirsuant  thereto,  the  appellants  proceeded 
with  their  ])laii  to  convert  into  permanent  housing 
what  was  temporary  housing  and  to  rent  the  houses 
at  a  i^rofit.**  In  the  words  ot*  the  district  court  with 
reference  to  the  contract  here  involved  (R.  75) : 

*T]ie  buildiupjs  here  inA^olved  were  constructed  for  temporary 
war  housing  (R.  63,  76).  As  indicated.  Congress  expressly  di- 
rected that  such  housing  be  removed  "by  demolition  or  otherwise." 
Lanhani  Act.  Sees.  81;},  004,  54  Stat.  11'25,  as  amended,  04  Stat. 
48,  64,  72-73.  The  legislative  history  makes  clear  the  policy  of 
Congress  to  avoid  any  cliarge  against  the  Federal  Government 
that  by  leaving  temporary  housing  projects  around  the  country  it 
created  slums,  presented  personal  injury  hazards,  depressed  land 
values,  etc.  For  example,  in  discussing  the  bill  in  which  Sec.  313 
was  offered  as  an  amendment,  Mr.  Sasscer  stated  (80  Cong.  Rec. 
6888)  : 

"*  *  *  Some  of  this  temporary  housing,  as  many  of  us  know, 
is  located  in  sections  where  it  is  not  particularly  wanted,  but  the 
communities  accepted  it  in  furtherance  of  the  war  effort.  It  is 
substandard,  not  in  keeping  with  surrounding  properties;  and  if, 
after  the  war,  it  is  not  taken  down,  it  will  become  more  substand- 
ard, detrimental  to  values  of  surrounding  properties,  and  in  many 
instances  might,  as  was  the  case  after  the  last  war,  become  ghost 
cities  or  possibly  be  sold  to  bargain-hunting  private  investors  and 
rented  as  substandard  properties  out  of  keeping  with  the  sur- 
rounding homes  or  carried  on  permanently  as  a  Government- 
owned  housing  proposition  which  is  contrary  to  the  intent  of  the 
Congress.  *  *  *" 

See 'also:  89  Cong.  Rec.  6873,  6886;  96  Cong.  Rec.  3159,  3216; 
Shmiks  Village  Residents  Association  v.  Cole^  219  F.  2d  28,  30 
(C.  A.  D.  C.  1955),  certiorari  denied,  349  U.  S.  906,  where  the 
Court  stated  with  reference  to  this  same  statute:  "Throughout 
consideration  of  the  bill  Congress  evinced  a  strong  purpose  to 
eliminate  this  temporary  housing  and  to  go^  the  Government  out 
of  the  business  of  maintaining  and  renting  it" ;  and  United  States 
V.  Certain  Parcels  of  Land  in  Cheyenne^  141  F.  Supp.  300,  304 
(D.  Wyo.  1956),  where  the  Court  stated  with  reference  to  tempo- 
Y^ry  housing:  "*  *  *  it  w^as  the  announced  policy  of  Congress 
with  respect  to  such  housing  that  it  should  be  removed  or  other- 
wise disposed  of  as  promptly  as  practicable  and  in  the  public 
interest,  42  U.  S.  C.  A.  sees.  1524,  1541,  1584  *  *  *." 

414840—57 3 
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the  provisions  of  said  contract,  and  all  of  them, 
and  particularly  those  relating  to  removal  of 
said  buildings  and  site  clearance,  are  clear, 
definite  and  unambiguous,  and  that  said  con- 
tract is  fair,  equal  and  just,  not  only  in  terms 
but  in  circumstances  *   *   *. 

All  of  the  appellants  had  full  and  complete  knowledge 
of  the  contract  obligation  that  the  buildings  in  ques- 
tion be  removed  from  the  site  and  that  the  parcels  of 
land  upon  which  they  were  located  were  held  for  the 
exclusive  use  of  the  United  States  (Fdgs.  IV,  XIII, 
XIV;  R.  64-65,  71-72).  Indeed,  before  acquiring 
their  respective  interests  and  "well  knowing  of  the 
contract  obligation  of  the  Century  Investment  Cor- 
poration to  remove  said  buildings  from  site"  the 
appellants  had  endeavored  to  secure  some  express 
waiver  of  that  contract  obligation  but  were  unsuc- 
cessful in  such  effort  (Fdg.  XV,  R.  72-73). « 

Also,  despite  the  fact  that  it  had  been  and  was 
continuing  to  make  conveyances  of  some  of  the  build- 
ings without  imposing  the  required  condition  that  they 
be  removed  from  the  site  (Fdgs.  X,  XI;  R.  60-70) — 


^  There  is  every  indication  that  under  the  instruments  here 
involved  (R.  10-20),  title  to  the  temporary  buildings  could  not 
pass  to  the  removal  contractor  [Century  Investment  Corporation] 
unless  the  temporary  buildings  were  actually  removed.  In  any 
event,  in  view  of  the  concert  of  wrongful  action  on  the  part  of  the 
appellants,  if  there  is  any  "reverter"  in  this  case  it  should  be  to 
the  Government.  Cf .  Barnett  Br.  20-29.  Under  equitable  prin- 
ciples, in  the  circumstances  here  disclosed  by  reaffirmed  findings 
of  the  district  court  (Fdgs.  IV,  XIII,  XIV,  XV;  Supp'l.  Fdg. 
VII;  E.  64-65,  Yl-73,  110)  any  interests  "purportedly  acquired" 
(Fdg.  XT,  R.  68-70)  by  the  appellants  should  be  held  to  have  been 
in  constructive  trust  for  the  United  States.  Cf .  Angle  v.  Chicago^ 
St.  Paul  c&c.  Raihoay,  151  U.  S.  1,  24-27  (1894). 
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a  matter  which  the  district  court  expressly  found  to 
be  "contrary  to  the;  spirit  and  plain  meaning"  of  its 
contract  with  the  Government — ai)pel]ant  Century  In- 
vestment Corporation  sought  an  extension  of  time  for 
removal  of  the  buildings  (Fdg.  IX,  R.  67-68)/"  These 
facts  alone  constitute  misrepresentation  by  ])art  of 
the  appellants.  And  it  appears  that  the  misrepre- 
sentation was  deliberate  since  the  letter  from  Century 
requesting  the  extension  of  time  stated,  inter  alia, 
"The  Boiler  rooms  have  been  sold  and  the  contractors 
are  now  teaiing  them  down  as  fast  at  [sic]  possible" 
(PI.  Exh.  9,  infra,  p.  41). 

Based  on  the  facts  of  this  case,  the  district  court 
determined  that  the  appellants  are  not  bona  fide  pur- 
chasers for  value  (Concl.  X,  R.  77-78).  This  con- 
clusion is  fundamental  in  the  case.  The  appellants 
are  seeking  to  retain  their  profits  realized  as  the 
result  of  their  own  wrongdoing.  The  district  court, 
in  the  exercise  of  its  equity  powers,  properly  did  not 
permit  them  to  do  so  since  *'The  rule  of  equity  is 
very  broad  to  prevent  a  fraud,  which  would  exist  if 
one  was  permitted  'to  derive  a  benefit  from  his  own 
breach  of  duty  and  obligation.'  2  Story  Eq.  Jur.  Sec. 
781.  *  *  *"  Carpenter  v.  Providence  Washington 
Ins.  Co.,  4  How.  185,  223-224   (1846).     And  ''it  is 

"While  the  Housing  Authority  of  the  City  of  Seattle  had 
knowledge  that  biiildinn;s  102  and  103  were  being  offered  for 
rental,  on  site,  the  Public  Housing  Administration  did  not.  All 
of  the  appellants  who  dealt  with  the  Housing  Authority  of  the 
City  of  Seattle  "knew,  and  now  knows,  that  said  organization  is 
and  was  a  wholly  different  organization  from  that  of  the  Public 
Housing  Administration  of  the  United  States  of  America"  (Fdg. 
VIII,  E.  67) .  (The  limited  role  of  the  Seattle  Housing  Authority 
in  tliis  matter  has  alreadj'^  been  noted,  supra.,  pp.  6-7,  fn.  5.) 
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contrary  to  equity  that  the  defendant  should  be  per- 
mitted to  enjoy  unmolested  that  particular  property, 
the  possession  of  which  it  sought  to  secure,  and  did 
in  fact  secure,  by  its  wrongful  acts."  Angle  v.  Chi- 
cago, St.  Paul  &c.  Baihvay,  151  U.  S.  1,  25  (1894). 

It  is,  of  course,  a  long  accepted  maxim  that  where 
there  is  a  wrong  there  is  a  remedy.  The  appellants 
Century  and  Pague  contrived  a  scheme  to  circumvent 
a  statutory  requirement  which  was  expressly  designed 
for  the  safety  and  well-being  of  the  public  (fn.  8, 
supra,  p.  15)  despite  the  fact  that  it  necessitated  the 
breach  of  a  contractual  obligation  by  them  to  do  so. 
As  shown  {supra,  p.  16)  the  other  appellants  all  had 
'*full  and  complete"  knowledge  of  the  obligation  and 
so  knowingly  participated  in  the  scheme.  Thus  there 
were  clearly  "wrongs"  by  the  appellants  in  the  instant 
case.  The  remedy  accorded  by  the  district  court  in 
the  exercise  of  its  equity  powers  should  not  be 
disturbed. 

Before  leaving  this  point  it  should  be  noted  that 
some  of  the  appellants  (Barnett,  Owens,  Ester  and 
their  wives)  acknowledge  that  the  judgment  is  good 
against  other  of  the  appellants,  i.  e.,  Virgil  J.  Pague 
and  Century  Investment  Corporation  (Barnett  Br.  38. 
Cf.  Barnett  Br.  16).  However,  the  former  group  of 
appellants  seeks  to  escape  any  liability.  Thus  they 
argue,  inter  alia,  "It  is  not  alleged,  and  it  is  not 
proved,  that  Barnett,  Owens  and  Ester  are  parties 
to  the  contract  for  a  breach  of  which  damages  are 
assessed.  No  other  theory  of  liability  is  alleged  or 
proved"  (Barnett  Br.  37-38).  Earlier  they  had  simi- 
larly alleged  (ibid.,  p.  28)  :    "Nowhere  in  the  Find- 
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ings  is  a  dotcrmi nation  made  that  Bamc^tt,  Owens  and 
Ester  were  parties  to  the  contract  upon  which  this 
action  is  based."  "  But,  this  case  is  not  a  legal  action 
for  breach  of  contract.  Rather  it  is  a  proceeding 
seeking  equitable  relief.  And,  contrary  to  the  im- 
pression sought  to  be  given  hy  them,  the  Findings 
expressly  state  that  these  appellants  had  ''full  and 
complete"  knowledge  of  the  violation  of  the  Govern- 
ment's rights  (R.  71-73).  As  the  district  court  held 
(R.  77-78),  these  appellants  are  not  ''innocent  pur- 
chasers." With  full  knowledge  they  voluntarily 
joined  Century  and  Pague  in  violating  propery  rights 
of  the  United  States  arising  from  contract  which  was 
made  pursuant  to  the  express  direction  of  Congress. 
In  these  circumstances  the  district  court  properly 
held  all  of  the  appellants  responsible  in  damages  to 
the  United  States.  In  the  exercise  of  equitable  pow- 
ers courts  "are  not  bound  by  formula  or  restrained  by 
any  limitation  that  tends  to  trammel  the  free  and  just 
exercise  of  discretion."'^  Keystone  Co.  v.  Excavator 
Co.,  290  U.  S.  240,  245-246  (1933).  Though  it  did  not 
ultimately  decree  the  specific  performance  sought  by 
the  Government,  in  the  exercise  of  its  equity  pow-ers 
the  district  court  did  properly  prevent  the  appellants 
from    unjustly    enriching    themselves    and    receiving 


^^  A  similar  allegation  is  also  contained  in  their  specifications  of 
errors,  ibid.^  p.  4. 

^^  This  also  serves  to  dispose  of  the  contention  that  the  court 
AA'as  bound  to  base  damages  on  expenses  incurred  by  the  Govern- 
ment as  a  result  of  failure  by  the  purchaser  to  abide  by  the  terms 
of  the  contract  (Century  Br.  13).  For  the  complete  answer  to 
the  contentions  concerniufj  the  "Contracting  Officer''  paragraph 
in  which  this  expense  formula  appears,  see  m/ra,  pp.  23-26. 
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windfalls  through  their  own  wrongdoing  in  knowingly 
violating  rights  of  the  Government.  The  appellants 
would  have  this  Court  upset  that  equitable  result. 
But,  as  shown  herein,  there  is  no  warrant  for  doing 
so  and,  additionally,  federal  courts  have  long  refused 
to  be  made  an  "abetter  of  iniquity"  {ibid.,  at  p.  245). 
Moreover,  the  wrong  of  appellants  and  the  consequent 
right  of  the  United  States  to  some  remedy  is  clear. 
If  it  should  be  determined  that  the  remedy  now  given 
by  the  district  court,  i.  e.,  damages,  is  inappropriate, 
it  would  follow  that  the  only  other  available  remedy, 
i.  e.,  compulsory  removal,  should  be  decreed  for  this 
statutory  and  contractual  violation." 

II.  The  damages  awarded  in  lieu  of  specific  performance  were 

not  excessive 

Under  the  direction  of  the  district  court,  a  Special 
Master  appointed  by  it  made  a  complete  accounting 
of  all  revenues  received  from  and  current  operating 
expenses  incidental  to  the  commercial  use  by  appel- 
lants of  the  property  involved  to  determine  the 
monetary  damages  sustained  by  the  appellee.  Rather 
than  being  prejudicial  to  the  interests  of  the  appel- 
lants, the  damages  awarded  by  the  district  court  based 
on  the  findings  of  the  Special  Master  are  particularly 
favorable  to  them.  This  is  so  since  items  for  which 
the  defendants  below  (appellants  herein)  were  prop- 

^^The  United  States  did  not  ask  the  court  to  re-examine  the 
question  whether  the  federal  district  court  in  the  locality  involved 
erred  in  determining  that  the  remedy  of  damages  was  more  appro- 
priate under  all  the  circumstances.  Appellants  having  brought 
the  matter  before  this  Court,  the  lack  of  an  appeal  by  the  United 
States  should  not  preclude  the  granting  of  whichever  remedy  this 
Court  might  deem  appropriate. 
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erly  liable  in  damages  to  the  United  States  were  not 
charged  against  them.  Thus,  tliere  is  not  included 
in  the  damages  any  sum  which  represents  the  value 
of  the  interest  of  the  Government  in  the  buildings, 
any  profits  received  subsequent  to  November  16,  1955, 
any  sum  to  reimburse  the  Government  for  its  deposits 
for  annual  rentals  arising  solely  because  of  the  con- 
tinued use  by  the  Government  of  the  underlying  land 
necessitated  by  the  willful  failure  of  the  ap7)ellants 
to  remove  the  buildings,  or  any  sum  which  represents 
the  Government's  obligation  to  pay  to  the  owmers  real 
estate  taxes  on  the  underlying  land. 

The  latter  two  obligations  arise  under  Civil  1143, 
the  condemnation  proceedings  in  the  same  district 
court.  See  supra,  pp.  9-10.  And,  incidentally,  these 
expenses  alone,  which  were  caused  solely  by  appel- 
lants' wrongdoing,  disprove  appellants'  allegation 
that  there  was  no  proof  ''that  any  actual  damage  was 
suffered  or  expense  incurred  as  a  result  of  the  breach 
of  contract  in  this  case,  or  as  the  result  of  the  occu- 
pancy of  the  property  to  which  the  government 
claimed  a  leasehold  by  the  defendants"  (Century  Br. 
16).  Moreover,  as  discussed  infra,  p.  22,  since  tlie 
appellants  did  not  see  fit  to  bring  up  all  of  the  evi- 
dence adduced  below,  they  are  not  in  a  position  to 
allege  a  failure  of  proof.  And,  it  is,  of  course,  readily 
apparent  that  the  United  States  would  have  received 
fai'  higher  bids  for  the  buildings  involved  if  the  con- 
tract which  it  offered  had  not  required  removal  from 
site.  It  has  been  estimated  that  absent  the  removal 
requirement  bids  w^ould  have  been  at  least  five  times 
as  much  for  any  building  and  this  is  necessarily  so 
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since  bids  based  upon  removal  would  represent  little- 
more  than  salvage  value. 

Further,  since  the  necessity  for  incurring  the  Mas- 
ter's fee  was  entirely  due  to  the  wrongdoing  of  the 
appellants,  the  full  cost  of  that  expense  should  have 
been  charged  to  them  as  defendants  below  rather  than 
one  quarter  being  taxed  against  the  United  States. 
Inasmuch  as  this  is  an  equity  action  and  the  amounts 
adjudged  rather  than  being  mifair  to  the  appellants 
are  in  fact  favorable  to  them,  the  judgment  should  not 
be  disturbed. 

III.  The  findings  by  the  District  Court  which  are  challenged 
by  the  appellants  are  not  clearly  erroneous  and  so  should 
not  be  disturbed  on  appeal 

Appellants  attack  the  court's  findings  as  to  the 
amounts  of  monetary  damage  but  do  so  without  hav- 
ing designated  or  brought  before  this  Court  all  of 
the  evidence  in  the  case.  At  the  trial  of  this  case,  as 
noted  by  the  court  below,  witnesses  were  sworn,  testi- 
mony taken,  and  evidence  adduced  (R.  115).  And, 
as  discussed  in  Point  II  {supra,  p.  20),  a  Special 
Master  appointed  by  the  district  court  made  a  com- 
plete accounting  in  this  case.  Upon  that  basis  the 
amounts  of  the  awards  were  determined.  Objections 
to  the  reports  of  the  Special  Master  (R.  91-105) 
were  not  sustained  and  the  w^ork  of  the  Special  Mas- 
ter was  approved  and  confirmed  by  the  District  Court 
(R.  107,  115,  119).  A  motion  to  alter  or  amend  the 
judgment  and  decree  of  the  district  court  (R.  118) 
was  denied  (R.  119).  It  is  submitted  that  in  these 
circumstances  an  appellate  court  should  not  hold 
findings  of  a  trial  court  so  "clearly  erroneous"  as 


23 

to  warrant  reversal.  RuU;  52  (a),  P'ederal  Rules  of 
Civil  Procedure. 

Some  of  the  ai-j;iinieiits  by  the  various  appellants 
have  already  been  ansv^^ered  in  the  preceding  ])oints. 
And,  we  have  shown  in  Point  I,  supra,  pp.  13-20,  that 
in  general  api)ellants'  contentions  must  fall  when  the 
equitable  nature  of  the  case  and  appellants'  position 
in  the  litigation  are  considered.  We  will  now  show 
briefly  the  fallacies  and  want  of  merit  in  other  spe- 
cific arguments  advanced  by  the  appellants.'* 

A.  The  attempt  to  support  error  on  the  lack  of  a 
determination  of  damiages  by  the  Government's  Con- 
tracting Officer  is  obviously  fallacious. — The  provision 
referred  to  by  appellants  Century  Investment  Corpo- 
ration and  Virgil  J.  Pague  (Century  Br.  10,  11,  12- 
16)  on  its  face  is  a  provision  binding  on  the  Purchaser 
[Century  Investment  Corporation  or  its  alter  ego, 
Virgil  J.  Pague]  (R.  13-14).  It  does  not  purport 
to  be  a  limitation  on  the  Government.^^ 


"  Insofar  as  appellants  attack  the  amount  of  the  fee  allowed  the 
Special  Master  (Barnett  Br.  44r-4r)),  that  is  a  matter  primarily 
between  them  and  the  Master.  Any  possible  change  in  that  por- 
tion of  the  judgment  sliould  not  in  any  event  affect  the  other 
amounts  awarded  against  the  appellants. 

^^  It  strikes  us  as  strange  that  appellants  would  be  urging  the 
exercise  of  the  provision  for  determination  of  damaf^es  by  the 
contracting  officer  since  such  a  determination  would  be  binding 
upon  them.  United  States  v.  Wunderlich,  342  U.  S.  98,  100 
(1951)  ;  Reed  v.  Murphy.  282  F.  2d  668,  672  (C.  A.  5,  1056)  ; 
United  States  v.  United  Enterprises,  226  F.  2d  359,  363  (C.  A.  5, 
1955).  While  the  scope  of  the  Winiderlieh  decision  was  limited 
by  statute,  the  limitation  went  only  to  a  determination  which  was 
"fraudulent  or  capricious  or  arbitrary  or  so  grossly  erroneous  as 
necessarily  to  imply  bad  faith,  or  is  not  supported  by  substantial 
evidence.^'  Act  of  May  11,  1954,  68  Stat.  81,  41  U.  8.  C.  sec.  321. 
Any  other  factual  determination,  such  as  the  amount  of  damages 
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Though  it  is  submitted  that  what  has  just  been 
said  disposes  of  this  argument,  the  circumstances  of 
this  case  made  it  particularly  appropriate  for  the 
Government  to  rely  on  the  court  to  determine  the 
damages.  As  has  been  shown  (fn.  8,  supra,  p.  15), 
federal  officials  are  under  a  mandatory  congressional 
requirement  to  remove  buildings  such  as  here  in- 
volved. Accordingly,  the  Government  sought  pri- 
marily to  have  that  requirement  enforced  rather  than 
to  recover  damages.  Also,  the  Government  did  not 
undertake  to  exercise  the  "self-help"  provision  (Par. 
6  of  General  Conditions,  R.  16),  i.  e.,  to  remove  the 
buildings  and  charge  the  cost  of  such  removal  to  the 
purchaser,  because  misrepresentations  and  acts  by  the 
appellant  Century  Investment  Corporation  brought 
about  a  situation  where  such  action  was  inadvisable." 


occasioned  by  a  failure  to  comply  with  the  terms  of  a  contract, 
made  mider  a  provision  of  a  contract  entered  into  by  the  United 
States  is  "final  and  conclusive."    Ihid. 

^^  As  some  of  the  appellants  recognize,  the  Century  Investment 
Corporation  was,  in  substance,  Virgil  J.  Pague,  its  promoter. 
Thus,  they  state  (Barnett  Br.  16)  : 

"Findings  of  Fact  III,  IV  and  V  (E.  64^65)  conclusively  show 
that  A.  E.  Sherman  was  the  alter  ego  of  Virgil  J.  Pague.  Con- 
sequently, for  all  damages  which  may  be  due  plaintiff.  Century 
Investment  Corporation,  A.  E.  Sherman  and  his  alter  ego,  Virgil 
J.  Pague,  are  solely  liable  as  parties  to  the  contract.  As  a  matter 
of  fact,  since  it  clearl}^  appears  by  paragraph  VI  of  the  findings 
(R.  66)  that  there  was  no  such  "person"  as  the  Century  Invest- 
ment Corporation  at  the  time  the  assignment  was  made  to  it  by 
A.  E.  Sherman,  this  would  mean  that  the  original  party  liable  on 
the  contract  was  Virgil  J.  Pague,  as  the  principal  of  A.  E. 
Sherman." 

Tn  the  light  of  the  above  statement  and,  particularly,  finding  of 
fact  IV,  R.  64-65,  compare  the  allegation  in  the  other  brief  for 
the  appellants  that  "Defendan  Pague  in  this  case  was  not  a  party 
to  the  contract,  and  so  any  damages  against  him  must  have  been 
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Thus,  in  violation  of  its  contractual  obligations,  C(3n- 
tury  had  purported  to  convey  to  the  remaining  ap- 
pellants and  others  interests  in  the  building  here  in- 
volved. (See  supra,  pp.  4-5,  for  factual  details.) 
And,  on  the  grounds  that  such  time  was  necessary  '*so 
that  we  may  complete  our  cleaning  the  grounds  and 
finish  removing  the  houses  that  have  been  sold"  (PL 
Exh.  9,  infra,  p.  41),  Century  prevailed  upon  the 
Seattle  Housing  Authority  to  purport  to  authorize 
an  extension  of  time  for  performance  under  the 
-contract.  While  federal  officials  believed,  and  the 
Court  ultimately  found  (Pdg.  VIII;  Concl.  V;  R.  67, 
75),  that  the  limited  authority  granted  to  the  Seattle 
Housing  Authority  was  not  broad  enough  to  authorize 
it  to  waive  any  of  the  terms  and  conditions  of  the  con- 
tract, a  cloudy  legal  situation  had  thus  been  raised 
and  the  rights  of  third  parties  who  were  claiming 
to  be  bona  fide  purchasers  had  become  involved.  It 
was  not  until  the  trial  that  it  was  proved  that  these 
parties,  including  the  non-corporate  appellants  herein, 
were  not  ''innocent  purchasers"  (R.  77-78).  In  these 
circvmistances,  the  Government's  reliance  upon  the 
courts  rather  than  self-determination  was  clearly 
appropriate. 

Moreover,  the  record  does  not  indicate  that  this 
contention  was  ever  raised  in  any  of  the  proceedings 
below.  Obviously,  if  it  had  been,  a  simple  answer 
would  have  been  for  the  government  agent  to  make 
the  determination  which  would,  in  all  probability, 
have  exceeded  the  amount  of  the  judgment  by  in- 


based  u})on  a  trespass  or  unauthorized  use  of  government  prop- 
erty" (Century  Br.  19). 
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chision   of   items   which   might   have   been    awarded  ' 
(supra,  pp.  20-21).    Appellants  should  not,  we  submit, 
be  entitled  to  seek  a  reversal  upon  an  alleged  error  ' 
which  could  have  been  so  easily  cured  had  it  been 
raised  below. 

B.  Appellants'  argument  that  tJie  court  erred  in  >. 
ordering  an  accounting  {Century  Br.  18-33)  and  their 
challenge  of  the  Special  31  aster's  work  (Century  Br. 
39-14)  contain  many  fallacies  and  do  not  warrant  re- 
versal of  the  judgment  entered  hy  the  district  court. — 
As  outlined  in  the  Statement  of  Facts   (supra,  pp.  , 
8-9),  in  this  equity  proceeding  the  Court  itself  de- 
sired further  information  concerning  the  question  of  ! 
damages.     It  determined  that  since  there  was  evi- 
dence that  appellants  made  commercial  use  of  the  • 
buildings,  and  such  use  was  carried  on  by  the  ap- 
pellants from  the  sites  from  which  they  were  obligated  I 
to  remove  the  buildings  during  the  period  complained  I 
of,  an  accounting  was  in  order  (Oral  Decision,  infra, 
pp.  39-40).    As  has  been  pointed  out  (supra,  p.  19)  by 
quoting  from  the  Supreme  Court,  courts  of  equity 
"are  not  bound  by  formula   or  restrained  by   any 
limitation  that  tends  to  trammel  the  free  and  just  t 
exercise  of  discretion."    Keystone  Co.  v.  Excavator 
Co.,  290  U.  S.  240,  245-246  (1933).     Indeed,  the  order- 
ing of  an  accounting  is  a  common  tool  employed  by 
courts  of  equity. 

The  appellants'  argument  that  the  transaction  con- 
cerning the  buildings  was  ''one  of  sale"  (Century  Br. 
21)  gets  them  nowhere.  (In  this  connection  see  fn. 
9,  supra,  p.  16.)  In  addition  to  the  fact  that 
*'the  off  site  removal  was  an  incident"  of  the  trans- 
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action  as  there  admitted  (ibid.),  the  contract  involved 
went  only  to  the  buildings  and  did  not  involve  the 
underlying  lands  for  which  the  Government  had  the 
exclusive  use  through  June  30,  1956.  Appellants'  at- 
tempts to  confuse  that  issue  must  also  fail.  The  Pres- 
ident by  Proclamation  2974  of  April  28,  1952,  66  Stat. 
C31,  C32,  and  Congress  in  the  Act  of  July  3,  1952, 
66  Stat.  330,  332,  continued  until  April  1,  1953,  the 
emergency  declared  by  the  President  on  September  8, 
1939,  for  the  purpose  of  continuing  the  use  of  prop- 
erty held  by  the  Government  under  the  Lanham  Act, 
54  Stat.  1125,  as  amended,  42  U.  S.  C.  1521  et  seq. 
July  1,  1953,  was  substituted  for  April  1,  1953,  by  the 
Act  of  March  31,  1953,  67  Stat.  18.  Three  years  after 
July  1,  1953,  is  July  1,  1956.'^ 

And  it  is  too  late  in  the  day  for  any  credence  to  be 
placed  in  appellants'  reliance  upon  the  Joint  Resolu- 
tion of  Congress  dated  July  25,  1947,  61  Stat.  449,  as 
terminating  the  national  emergency  here  involved  for 
the  purposes  of  this  case  (Century  Br.  27,  28,  32). 
The  Supreme  Court,  this  Court,  and  other  courts  have 
repeatedly  rejected  that  contention.  Woods  v.  Miller 
Co.,  333  U.  S.  138,  140,  fn.  3  (1948)  (noting  that,  on 
the  very  occasion  of  his  approval  of  the  1947  Joint 
Resolution,  the  President  said:  "The  emergencies  de- 


^^  By  appropriate  notices  filed  in  the  condemnation  proceedings 
( United  States  v.  Certain  Parcels  of  Land  in  King  County,  Wash- 
ington, et  al.,  Civil  No.  1143,  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Division),  the  tempo- 
rary use  of  the  United  States  in  the  underlying  lands  was  termi- 
nated as  of  June  30,  1956.  See  infra,  p.  40  where  the  District 
Court  expressly  found  that  the  emergency  involved  existed  "at 
all  times  material  to  this  action". 
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clared  by  the  President  on  September  8, 1939,  and  May 
27,  1941,  and  the  state  of  war  continue  to  exist,  how- 
ever, and  it  is  not  possible  at  this  time  to  provide  for 
terminating  all  war  and  emergency  power")  ;  Werner 
V.  United  States,  233  F.  2d  52,  54-55  (C.  A.  9,  1956), 
certiorari  denied,  352  U.  S.  842'';  United  States  v. 
Certain  Parcels  of  Land  in  Potter  Tp.,  102  F.  Supp. 
691,  695  (W.  D.  Pa.  1952)  (rejecting  the  proposition 
appellants  assert  here  with  the  sufficient  answer  that 
in  the  Joint  Resolution  of  July  25,  1947,  Congress 
*'was  not  terminating  the  national  emergency  as  de- 
fined in  leases  or  condemnation  petitions  by  which  the 

land  on  which  the  projects  were  located  were  acquired 
*  *  * j>\ 

^^  As  this  Court  and  counsel  for  the  Government  have  particu- 
lar occasion  to  know,  the  Werner  case,  swpra^  cited  Century  Br.  32, 
affords  no  comfort  to  the  appellants  here.  That  case  did  not  in- 
volve the  express  exception  contained  in  Presidential  Proclama- 
tion 2974  of  April  28,  1952,  66  Stat.  C31,  which  provides  for  the 
continuing  use  of  property  held  under  the  Lanham  Act.  The 
proclamation  specifically  provided  (66  Stat.  C32)  : 

"*  *  *  and  nothing  herein  shall  be  construed  to  affect  the  con- 
tinuation of  the  said  emergency  of  September  8,  1939,  as  specified 
in  the  Emergency  Powers  Interim  Continuation  Act,  approved 
April  14,  1952  (Public  Law  313 — 82d  Congress),  for  the  purpose 
of  continuing  the  use  of  property  held  under  the  Act  of  October 
14,  1940,  ch.  862,  54  Stat.  1125,  as  amended  [the  Lanham  Act]." 
Thus  the  '''•existing  national  emergency"  (Century  Br.  26),  i.  e., 
the  emergency  declared  September  8,  1939,  was  expressly  pro- 
claimed to  be  in  continuation  for  the  purposes  presently  involved. 
As  acknowledged  by  appellants  (Century  Br.  26)  under  judg- 
ments entered  in  the  condemnation  proceedings  the  Government's 
tenure  was  extendible  for  three  years  after  the  termination  of  the 
existing  national  emergency.  As  shown  in  the  text  above,  the  date 
of  such  termination  was  July  1,  1953,  and  three  years  thereafter 
was  July  1,  1956.  Thus  no  constitutional  problem  arises  since 
Congress  did  not  pass  an  act  taking  property  beyond  the  tenure 
fixed  by  the  court.     Cf .  Century  Br.  30. 
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In  this  connection  the  ay)pe]lants  refer  to  their 
tenure  in  the  strec^t  area  after  December  9,  1953 
{Century  J3r.  23).  Since  this  is  an  equity  i)rocee(ling 
(R.  74),  it  should  be  noted  that  the  appellants  secured 
their  interests  in  the  streets  as  part  of  their  scheme 
knowingly  to  violate  the  statutory  and  contractual 
obligation  to  remove  the  temporary  housing  here  in- 
volved. This  is  amply  reflected  by  Finding  XV,  R.  73. 
Thus  "before  acquiring  their  respective  interest  and 
well  knowing  of  the  contract  obligation  of  Century 
Investment  Corporation  to  remove  said  buildings 
'  from  site  and  well  knowing  that  the  exclusive  use  of 
the  substantial  portion  of  the  land  underlying  said 
buildings  was  held  for  the  exclusive  use  of  the  plain- 
tiff [United  States],"  the  appellants  endeavored  to 
secure  some  express  waiver  of  the  obligation  to  re- 
move the  buildings  (Fdg.  XV,  R.  73).  They  were 
unsuccessful.  Then,  after  purporting  to  acquire  their 
respective  interests  *'and  in  an  effort  to  secure"  the 
express  waiver  of  the  contract  obligation,  the  ap- 
pellants secured  permission  of  the  City  of  Seattle  to 
remain  on  the  site  and  action  of  the  Seattle  Board  of 
Public  Works  granting  them  the  use  of  the  street 
area  {ibid.;  see  also  Oral  Decision,  infra,  jo.  38). 

Certainly  the  fact  that,  being  unable  to  secure  the 
waiver  from  anyone  connected  with  housing  matters, 
the  appellants  had  prevailed  upon  the  Seattle  Board 
of  Public  Works  to  grant  them  use  of  the  street  area 
adjacent  to  the  land  underlying  the  buildings,  which 
land  had  purportedly  been  conveyed  to  them  iii 
furtherance  of  their  plan  (see  also  Fdgs.  XI,  XII; 
R.  68-71),  gives  no  support  to  appellants'  allegation 
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that  the  court  erred  in  ordering  an  accounting  in  this 
equity  proceeding. 

Similarly,  the  fact  that  appellants  had  acquired  in- 
terests in  the  underlying  lands  accords  no  support. 
Cf.  Century  Br.  23;  Barnett  Br.  19-29,  32-38.  As  the 
record  makes  clear  ''none  of  the  defendants  [appel- 
lants] herein  possessed  an  interest  in  said  lands  at 
the  commencement  of  said  [condemnation]  proceed- 
ings, they  having  acquired  their  respective  interests 
after  the  date  of  the  contract  sued  upon  in  this 
action"  (Fdg.  XII,  R.  70-71)  and  they  "purportedly 
acquired"  (Fdg.  XI,  R.  68-70)  their  interests  with 
''full  and  complete  knowledge"  of  the  obligation  to 
remove  the  buildings  (Fdgs.  XIII,  XIV;  R.  71-72). 

Not  only  do  appellants  challenge  the  propriety  of 
the  district  court's  order  of  an  accounting  but  some 
of  the  appellants  urge  at  length  that  this  Court  review 
the  reports  of  the  Special  Master  (Barnett  Br.  39- 
44).  But  since  hearings  were  had  and  evidence  was 
adduced  before  the  Special  Master,  including  sworn 
statements  by  certified  public  accountants  (see,  e.  g., 
first  page  of  Supplemental  Report  of  Special  Master 
forwarded  to  this  Court  as  item  107  in  the  Certificate 
of  the  Clerk  of  the  District  Court  (R.  133))  the  find- 
ings of  the  Special  Master  were  supported  by  sub- 
stantial evidence.  And  the  findings  of  a  master  con- 
firmed by  the  district  court  wll  not  be  disturbed  when 
based  on  evidence.  Stonesifer  v.  Swanson,  146  F.  2d 
671,  672  (C.  A.  7,  1945),  certiorari  denied,  325  U.  S. 
880,  rehearing  denied,  326  U.  S.  805.  There  the  Court 
stated : 

This  is  not  a  trial  de  novo.     The  respect 
which  we  entertain  for  findings  made  by  the 
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trier  of  facts,  who  has  had  the  opportunity  of 
seeing  and  hearing  t\m  y)arties,  makes  it  impos- 
sible for  ns  to  disturb  the  findings  here  made." 

Indeed,  the  well-nigh  conclusive  nature  of  concurrent 
findings  of  a  special  master  and  the  court  has  fre- 
quently been  stated.  See,  e.  g.,  Cooper  v.  Brown,  126 
F.  2d  874,  879  (C.  A.  3,  1942) ;  Frank  Adam  Electric 
Co.  V.  Colt  Patent  Fire  A.  Mfg.  Co.,  148  F.  2d  497, 
499  (C.  A.  8,  1945)  ;  Parker  v.  United  States,  126  F. 
2d  370,  376  (C.  A  1,  1942)  ;  cf.  Prentice  v.  Boteler, 
141  F.  2d  175,  176  (C.  A.  9,  1944)  ;  Boyce  v.  Chemical 
Plastics,  175  F.  2d  839,  841  (C.  A.  8,  1949),  certiorari 
denied,  338  U.  S.  828.  In  Cooper  v.  Brotvn,  supra, 
which  involved  an  accounting  situation,  the  court 
stated  (126  F.  2d  at  p.  879)  : 

The  master  and  the  trial  court  having  con- 
curred upon  conflicting  evidence  in  the  finding 
of  fact  with  respect  to  the  income  received  by 
the  defendant,  confirmation  of  the  finding  by 

^^  Similarly,  the  Court  stated  in  Westchester  County  Park  Com- 
mission V.  United  States,  143  F.  2d  688,  695  (C.  A.  2,  1944),  cer- 
tiorari denied,  323  U.  S.  726 :  "Nothing  is  left  to  this  appeal  but, 
in  effect,  a  request  to  us  to  conduct  a  trial  de  novo.  This  we  can- 
not do.  The  trial  court's  determination  of  the  facts  must  stand 
unless  it  is  unsupported  by  substantial  evidence  (citing  authori- 
ties in  footnote).  We  see  no  warrant  for  reversal  on  that  score." 
And  in  Seagram-Distillers  Corp.  v.  New  Cut  Rate  Liquors,  221  F. 
2d  815,  820  (C.  A.  7,  1955),  the  Court  stated:  "We  are  not  per- 
mitted to  substitute  our  opinion  for  the  finding  of  the  district 
'  court  where,  as  here,  the  record  furnishes  a  reasonable  basis  for  its 
{  findings  and  action."  Other  cases  have  made  clear  that  "It  is  not 
!  the  function  of  an  appellate  court  to  assume  the  powers  of  the 
trial  court"  or  to  try  the  case  de  novo.  Schilling  v.  Schivitzer- 
Cvmm,ins  Co.,  142  F.  2d  82,  83  (C.  A.  D.  C.  1944)  ;  Empire  Dis- 
trict Electric  Co.  V.  Rupert,  199  F.  2d  941,  945  (C.  A.  8, 1952),  cer- 
tiorari denied,  345  U.  S.  909;  Ralston  Purina  Co.  v.  Novak,  111  F. 
2d  631, 634  (C.  A.  8, 1940). 
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an  appellate  court  necessarily  ensues.  In  re 
Ackerman,  2  Cir.,  297  F.  224;  Wootton  Land 
<&  Fuel  Co.  V.  Owenbey,  8  Cir.,  265  F.  91,  97. 

C.  The  district  court's  supplemental  findings  and 
conclusions  do  not  require  a  reversal  of  the  judgment 
which  it  entered. — The  appellants  argue  (Barnett  Br. 
9-29;  Century  Br.  23-25)  that  the  judgment  is  not 
supported  by  the  findings  and  conclusions  of  the 
district  court.  The  asserted  ground  is  that  the 
United  States  lost  its  tenure  in  the  lands  underlying 
the  buildings  because  of  alleged  failure  to  pay  the 
compensation  prescribed  in  the  condemnation  pro- 
ceedings.^" There  are  simple  answers  to  any  such 
contention.  First,  even  if  the  United  States  had  no 
adjudicated  right  to  the  land,  it  could  not  be  ousted 
from  its  possession  and  use.  The  only  remedy  of 
anyone  having  interests  in  the  property  would  be  a 
suit  under  the  so-called  Tucker  Act."'     Second,  this 

^°  Eentals  had  regularly  been  paid  or  deposited  in  the  registry 
of  the  court.  The  only  thing  upon  which  appellants  base  this 
argument  is  the  tax  situation  discussed  supra,  pp.  9-10,  and  as  to 
that  matter  administrative  procedures  had  been  established  to  pay 
the  taxes  in  an  orderly  manner  as  they  were  lawfully  levied  and 
assessed. 

^^  It  is  established  law  that  the  Government  may  "take"  prop- 
erty in  the  exercise  of  the  power  of  eminent  domain  without  for- 
mal condemnation  proceedings  being  filed,  and  that  in  such  event 
the  landowner's  remedy  is  a  suit  under  the  so-called  Tucker  Act 
on  the  theory  of  implied  contract,  the  recovery  being  the  same  as 
though  a  condemnation  proceedings  had  been  filed.  Campbell  v. 
United  mates,  266  U.  S.  368,  370-371  (1924)  ;  Hurley  v.  Kincaid, 
285  U.  S.  95,  103-105  (1932) ;  Yearsley  v.  Ross  Constr.  Co.,  309 
U.  S.  18,  21-23  (1940) ;  Caushy  v.  United  States,  328  U.  S.  256, 
267  (1946).  And  such  possession  may  be  taken  even  when  the 
court  has  refused  in  condemnation  proceedings  to  enter  an  order 
of  possession.  United  States  v.  Merchants  Transfer  <&  Storage 
Co.,  144  F.  2d  324  (C.  A.  9, 1944) . 
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arguni(;iit  hy  the  appellants  fails  since  it  is  but  a 
collateral  attack  on  the  condemnation  proceedings,  an 
entirely  separate  action.  Third,  and  more  important, 
the  district  court  did  not  here  purport  to  hold  that  the 
United  States  had  lost  its  tenure  in  the  land.  In  the 
condemnation  proceeding  itself — which  would  be  the 
only  appropriate  i)lace  for  such  an  order — the  court 
did  not  at  any  time  rule  that  the  Government's  estate 
terminated  earlier  than  June  30, 1956,  by  virtue  of  any 
failure  to  deposit  in  advance  funds  to  cover  taxes 
as  they  were  lawfully  levied  and  assessed  or  for  any 
other  reason.'^  Nor  did  the  court  so  rule  in  the  instant 
case.  Rather,  for  reasons  which  will  be  explained 
hereinafter,  the  district  court  simply  found  that 
because  of  a  failure  to  prove  that  'Hhe  future  ascer- 
tainable installments"  of  just  compensation  had  been 
paid,  it  would  not  accord  to  the  Government  the  re- 
quested order  that  the  defendants  be  specifically  com- 
pelled to  remove  the  buildings  and  clear  the  sites 
(Supp'l  Fdg.  II,  R.  108).  It  was  by  no  means  a 
finding  that  the  Government's  tenure  had  been  lost  or 
that  the  Government  was  not  entitled  to  relief  for 
the  wrongs  committed  against  it  by  the  appellants. 

The  district  court  was  faced  with  a  difficult  factual 
situation.  The  appellants  had  knowingly  violated 
rights  of  the  Government  and  it  was  clearly  entitled 
to  a  remedy.  However,  the  fact  remained  that — while 
it  had  been  done  in  spite  of  the  removal  requirement — 
the  buildings  had  been  improved,  the  United  States 
was  about  ready  to  terminate  its  temporary  use,  the 

"  The  termination  as  of  June  30,  1956,  was  by  appropriate 
notices  filed  by  the  Government  in  the  condemnation  proceeding. 
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City  Council  of  Seattle  had  approved  use  of  the 
buildings  on  site  for  rental  purposes  for  five  years 
from  October  1, 1953  (R.  53),  and  the  effect  on  tenants 
and  the  local  community  was  to  be  considered.  In  the 
exercise  of  its  equity  powers  the  district  court  deter- 
mined that  it  would  be  more  practical  to  award  dam- 
ages than  to  require  removal  of  the  buildings  (see 
Supp'l  Fdg.  Ill,  R.  108-109). 

It  is  submitted  that  the  result  reached  by  the  dis- 
trict court  is  more  than  fair  to  the  appellants.  They 
should  have  been  required  to  remove  the  buildings  in 
accordance  with  the  law  and  contractual  obligations. 
For  reasons  heretofore  explained,  the  Government  has 
not  prosecuted  an  appeal  in  this  case.  But,  in  the 
exercise  of  its  equity  powers,  should  this  Court  take 
any  action  other  than  affirmance  of  the  judgment 
below,  it  should  be  to  require  removal  of  the  buildings 
in  compliance  with  the  mandate  of  Congress  and  the 
contractual  obligations  undertaken  in  this  case. 

D.  The  argument  by  appellants  Barnett,  Owens  and 
Ester  {Barnett  Br.  29-38)  that  the  district  court  erred 
in  denying  dismissal  as  to  them  is  clearly  without 
merit. — As  noted  by  these  appellants  (Barnett  Br.  29), 
the  district  court  denied  motions  alleging  a  failure 
to  state  and  to  prove  a  claim  against  them.  Those 
motions  were  properly  denied.  In  this  respect,  as  in 
others,  appellants  ignore  the  nature  of  the  case.  It 
is  not  an  action  at  law  for  a  breach  of  contract  as 
they  would  have  it  appear.  Rather,  as  the  court 
below  makes  clear  (R.  74),  it  is  an  equitable  proceed- 
ing by  the  United  States  seeking  remedy  for  "open 
and  flagrant"  (R.  7)  violation  by  the  appellants  of 
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rights  of  the  United  States,  statutory  and  contractual. 
As  shown  by  the  findings,  all  of  the  appellants  know- 
ingly violated  these  rights  of  the  Government  with 
''full  and  complete"  knowledge  of  them  (Fdgs.  XII, 
XIV,  XV;  R.  71-73).  As  also  there  shown,  they  not 
only  knew  of  the  requirement  for  removal  of  the  build- 
ings but  they  contrived  an  elaborate  plan  to  circum- 
vent the  requirement.  See  also  infra,  page  38.  The 
powers  of  equity  are  great.  See  cases  cited  supra, 
pp.  17-18.  Appellants  Barnett,  Owens  and  Ester 
were  joint  actors  with  appellants  Century  Investment 
Corporation  and  Virgil  J.  Pague  in  the  violation  of 
the  Govermnent's  rights.  They  were  made  parties  to 
this  equitable  action  and  the  district  court  properly 
declined  to  dismiss  them. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  of  the  district  court  should  be  affirmed. 
Respectfully, 

Perry  W.  Morton, 
Assistant  Attorney  General. 
Chakles  p.  Moriarty, 

United  States  Attorney, 

Seattle,  Washington. 
John  A.  Roberts,  Jr., 
Assistant  United  States  Attorney, 

Seattle,  Washington. 
Roger  P.  Marquis, 
Harold  S.  Harrison, 

Attorneys, 
Department  of  Justice,  Washington,  D.  C. 

January  1957. 


APPENDIX 
Oral  Decision* 

This  matter  having  come  on  for  hearing  before  the 
Honorable  John  C.  Bowen,  Judge  of  the  above-entitled 
Court,  on  Wednesday,  September  7,  1955  at  2:00 
P.  M.,  plaintiff,  the  United  States  of  America,  repre- 
sented by  its  counsel,  John  A.  Roberts,  Jr.,  defendant 
appearing  by  counsel  Lyle  Iverson  for  Century  Invest- 
ment Corporation  and  Virgil  and  Carl  Pague,  Gerald 
Shucklin  for  Geneva  L.  Pague,  Malcolm  McLeod  for 
Hartford  Accident  and  Indemnity  and  A.  E.  Sherman, 
Alex  Duff  and  Arthur  G.  Barnett  for  defendants 
Owens  and  Barnett,  Morris  A.  Robbins  for  Ester, 
all  parties  having  been  heard  and  all  parties  having 
rested,  the  Court,  being  fully  advised  on  the  premises, 
thereupon  rendered  the  following: 

OEAL   DECISION" 

The  Court.  From  the  preponderance  of  the  evidence 
in  this  case  the  Court  finds,  concludes  and  decides  that 
although  the  plaintiff  did  give  to  Mr.  Michaelson,  an 
employee  of  the  Seattle  Housing  Authority,  a  limited, 
specially  appointed  agency  and  authority  to  do  certain 
specified  things  in  connection  with  the  letting  of  the 
contract  which  resulted  in  the  purchase  and  sale  by 
the  defendants  Pague  and  Century  Investment  Cor- 
poration, there  never  was  any  general  agency  from 
the  plaintiff  to  Mr.  Michaelson  with  powers  broad 
enough  to  generally  authorize  Mr.  Michaelson  to  waive 
any  of  the  terms  and  conditions  of  the  contract  of 
jjurchase  and  sale  referred  to  between  the  plaintiff's 
agencies  and  the  defendants  Pague  and  Century  In- 

(36) 
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v(5stmerit  Corporation.  By  the  use  of  the  term  or 
plirase  ''defendants  Pague  and  Century  Investment 
Corporation"  I  mean,  in  j^articular,  Century  Invest- 
ment Corporation — at  the  time  the  contract  was  en- 
tered into.  Pague  was  one  of  the  moving  spirits  whose 
activities,  in  part,  were  looking  forward,  at  that  time, 
to  the  incorporation  of  the  defendant  Century  In- 
vestment Corporation. 

That  incorporation  was  later  accomplished,  and  the 
acts  of  Pague  and  Sherman  in  behalf  of  the  Century 
Investment  Corporation,  Inc.,  to  be  later  formed,  were 
authorized  by  Century  Investment  Corporation  later. 
That  corporation  became  connected  with  the  purchase 
and  sale  here  in  question.  More  particularly,  it  be- 
came interested  in  all  of  the  acts  and  things  done  by 
Mr.  Pague  and  Mr.  Sherman  respecting  these  build- 
ings, and  became  bound  on  this  contract  of  purchase 
and  sale ; 

That  by  their  acts  and  deeds  complained  of  in  this 
action,  and  particularly,  by  not  removing  the  buildings 
here  in  question  from  the  site  on  which  they  were  used 
by  plaintiff  or  its  Public  Housing  Administration, 
and  as  alleged  in  all  of  the  things  done  and  omitted 
by  the  defendants  in  connection  with  failure  to  re- 
move the  buildings,  as  required  by  the  contract,  the 
defendants  breached  the  terms  of  the  alleged  con- 
tract, and  plaintiff  is  entitled  to  have  specific  per- 
formance of  it  because  of  the  extreme  importance  of 
the  conditions  and  objects  of  the  contract,  all  of 
which  necessitate  that  the  buildings  be  removed  and 
that  the  contract  be  otherwise  performed. 

The  Court  further  so  finds,  concludes  and  decides 
that  defendants'  failure  to  comply  with  the  contract 
and  remove  the  buildings  constitutes  an  irreparable 
injury,  because  it  enabled  the  defendants,  and  each 
and  all  of  them,  to  operate  the  buildings  in  question 
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on  the  site  where  they  were  first  constructed  as  com- 
mercial buildings,  as  rental  housing  units,  and  for 
other  commercial  i^urposes,  as  to  which  the  plaintiff 
was,  and  still  is,  without  an  adequate  remedy  at  law 
to  obtain  redress  for  such  breaches  of  the  contract  of 
purchase  and  sale ; 

That  the  defendants,  other  than  Pague  and  Century 
Investment  Corporation,  are  liable  to  the  plaintiff  in 
this  action,  and  against  them  the  plaintiff  is  entitled 
to  the  same  relief  as  the  Court  has  just  amiounced  the 
plaintiff  is  entitled  to  against  the  defendants,  Pague 
and  Century  Investment  Corporation,  because  the 
other  defendants  other  than  Century  Investment 
Corporation  and  Pague,  acquired  no  better  title  to 
anything  than  that  which  the  defendant.  Century  In- 
vestment Corporation  and  the  defendant  Pague, 
themselves  had ;  that  they  actually  knew^,  so  the  Court 
finds  from  the  preponderance  of  the  evidence  in  this 
case,  before  they  acquired  their  presently  asserted  in- 
terests, of  the  limitation  of  right  of  the  purchaser  of 
the  buildings  and  that  the  buildings  w^ere  to  be 
removed  from  the  property.  That,  of  course,  is  un- 
mistakably manifested  by  the  actions  taken  by  these 
defendants  purporting  to  purchase  from  the  defend- 
ants Pague  and  Century  Investment  Corporation,  in 
their  taking  steps  to  obtain  a  resolution  from  the  City 
Council  and  in  discussing  the  conditions  involved  with 
Mr.  Michaelson,  and  trying  to  get,  through  him,  some 
express  waiver  of  this  contract  obligation,  requiring 
the  purchaser  to  remove  the  buildings  from  the  site 
where  they  were  when  the  contract  was  entered  into. 

From  the  preponderance  of  the  evidence  the  Court 
finds,  concludes  and  decides  that,  as  to  the  defendant 
Hartford  Accident  and  Indemnity  Company,  its 
suretyship  liability  on  the  performance  contract  was 
ended  when  the  time  of  contract  performance  was 
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<^xtended  by  plaintiff  without  tho  consent  and  appro- 
val of  the  surety  Hartford  Accident  and  Indemnity 
Company;  that  such  time  extension  was  a  material 
increase  by  plaintiff  of  the  risk  assumed  by  the  de- 
fendant surety,  and  it  was  a  material  breach  of  the 
terms  and  the  conditions  of  the  contract; 

That  defendant  is  not  liable  for  the  further  reason 
that  the  obligee  under  the  bond  was  neither  the  plain- 
tiff nor  any  agency  of  plaintiff,  but  was  ''Housing 
Authority,  City  of  Seattle",  and  everybody  connected 
with  this  case  at  the  time  that  contract  was  made 
knew,  and  now  knows,  that  that  was  a  wholly  differ- 
ent organization  or  agency  from  that  of  the  Federal 
Public  Housing  Administration  in  whose  behalf  plain- 
tiff maintains  this  action.  There  is  no  evidence  of 
valid  substitution  of  such  Public  Housing  Adminis- 
tration or  of  the  plaintiff  as  obligee  in  the  bond. 

Now,  the  Court  wishes  to  refer  to  the  issue  tendered 
by  plaintiff  of  an  accounting.  The  Court  does  not 
feel  that  there  is  sufficient  evidence  adduced  which 
would  support  the  findings  or  decision  one  way  or 
another  on  the  question  of  whether  or  not,  and  if  so, 
how  much  money,  the  plaintiff  has  been  damaged  up 
to  this  time  in  terms  of  dollars  and  cents,  and  I  do 
not  see  how  the  Court  could  be  fully  and  adequately 
advised  of  the  amount  of  such  damages  unless  the 
Court  knew  from  proper  evidence  what  the  value  of 
the  use  of  the  property  has  been  during  the  time  of 
the  breach  by  the  defendants  of  their  obligation  to 
remove  these  buildings,  and  a  very  substantial  inform- 
ative source  of  information  would  be  the  amount  of 
money  realized  by  these  defendants  in  the  conduct  of 
commercial  businesses  in  these  housing  units,  while 
they  were  using  them; 

And  so  the  Court  finds,  concludes  and  decides  from 
the  preponderance  of  the  evidence,  that  since  there 
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is  evidence  that  such  commercial  use  of  the  buildings 
was  made  by  the  defendants,  and  such  commercial 
business  was  carried  on  by  the  defendants  on  the  site 
from  which  they  were  obligated  to  remove  the  build- 
ings during  the  period  complained  of,  the  plaintiff 
is  entitled  to  a  full  and  complete  accounting  of  all  the 
monies  received  and  all  expenses  paid  on  account  of 
any  and  all  such  commercial  businesses  so  conducted 
by  the  defendants.  The  Court  indulges  the  hope  that 
plaintiff  and  defendants  can  agree  upon  the  proper 
and  necessary  details  of  effecting  that  accounting  so 
as  to  minimize,  as  far  as  possible,  the  expenses  thereof, 
and  also,  the  Court  will  hope  that  counsel  can  agree 
upon  the  time  in  which  such  accounting  may  be  ef- 
fected; also,  the  Court  wishes  counsel  to  further  con- 
sider among  themselves  and  recommend  to  the  Court 
in  future  trial  proceedings  not  later  than  the  time  to 
be  appointed  for  the  settling  and  entering  of  proper 
findings  of  fact,  conclusions  of  law  and  decree,  the 
time  within  which  the  Court  should  order  the  accom- 
IDlishing  of  specific  performance  as  to  the  removal  of 
the  buildings,  the  Court  finding  that  at  all  times  ma- 
terial to  this  action  there  existed  the  emergency  dur- 
ing which,  under  paragraph  number  3  in  tlie  judg- 
ment fixing  compensation  and  directing  funds  to  be 
paid  in  cause  number  1143,  the  plaintiff  had  the  right, 
under  the  decree,  to  renew  the  estate  taken  from  year 
to  year,  and  that  plaintiff  had  such  right  by  reason 
of  the  terms  and  provisions,  particularly  of  joint  res- 
olution, being  Public  Law  450,  Chapter  570,  Act  of 
July  3,  1952,  set  out  in  66  Stat.  330,  and  also  by  virtue 
of  the  provisions  of  the  joint  resolution,  being  Public 
Law  12,  Chapter  13,  Act  of  March  31,  1953,  67  Stat. 
18. 
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CERTIFICATE 

I,  Madeline  Newell,  do  hereby  certify  that  I  am 
official  court  reporter  for  the  above-entitled  court,  and 
as  such  was  in  attendances  upon  the  heaving  of  the 
foregoing  matter. 

I  further  certify  that  the  above  transcript  is  a  true 
and  correct  record  of  the  matters  as  therein  set  forth. 

(S)     Madeline  Newell, 
Madeline   Newell, 
Official  Court  Reporter. 


Nov.  2,  1953. 
Mr.  Charles  W.  Ross, 

Seattle  Housing  Authority, 
825  Yesler,  Seattle,  Wash. 
Dear  Mr.  Ross:  In  regard  to  our  telephone  con- 
versation of  this  date  would  you  please  consider  grant- 
ing us  an  extension  of  60  days,  so  that  we  may  com- 
plete our  cleaning  the  groinids  and  finish  removing 
the  houses  that  have  been  sold. 

The  house  movers  have  been  veiy  ])usy  this  sum- 
mer and  have  been  unal)le  to  deliver  the  houses  as 
fast  as  we  sell  them.  The  Boiler  rooms  have  also 
been  sold  and  the  contractors  are  now  tearing  them 
down  as  fast  at  [s?'c]  possible. 

Hoping  you  will  grant  this  extension,  I  am. 
Yours  very  truly, 

Century    In\"estment   Corp., 
(Signed)    A.  E.   Sherman, 
By  A.  E.  Sherman. 

[Plaintiff's  Exhibit  9] 
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November  12,  1953. 
Mr.  A.  E.  Sherman  for  the 
Century  Investment  Co., 
914  Dearhorn  Street, 

Seattle  4,  Washington. 
Dear  Mr.  Sherman  :  Your  request  for  an  extension 
of  time  in  which  to  complete  your  contract  for  the 
removal  of  buildings  and  for  site  clearance  at  WASH- 
45302  is  approved  not  to  exceed  January  15,  1954. 

Please  be  advised  that  because  of  the  many  re- 
quests from  ov^ners  for  the  release  of  their  prop- 
erties, no  extensions  beyond  this  date  will  be  possible. 
We  ask  that  you  submit  a  report  to  us  on  Decem- 
ber 15th,  showdng  progress  made  and  work  still  re- 
quired for  completion. 
Sincerely  yours, 

J.  R.  Adams, 
Acting  Executive  Director, 
JRA:LM:dlc 
CO  to  Virgil  J.  Pague 
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INTRODUCTION 

In  their  brief,  Barnett,  Owens  and  Ester,  carefully 
smmarized  the  complaint,  and  the  findings,  conclusions 
s\d  judgment  of  the  lower  court,  and  demonstrated  that 
te  judgment  against  them  was  erroneous  and  that  the 


action  as  to  them  should  be  dismissed.  Legally  and 
factually  their  position  differs  from  that  of  the  other 
appellants  before  this  court. 

The  complaint   (R.  3-22)   was  bottomed  on  a  breach) 
of  a  contract  providing  for  removal  of  certain  temporary; 
war   housing,   and   asked   for   damages  for   that   breach 
and  for   other  relief.   The  judgment   awarded   damages 
for  breach  of  the  contract  (R.  114-117).  But  the  judg-- 
ment  erroneously  treated  appellants,  Barnett,  Owens  and 
Ester,  as  though  they  were  parties  to  the  contract  and 
liable  for  its  breach. 

The  trial  court  found  that,  since  the  "plaintiff  has  nott 
proved  that  the  future  ascertainable  installments  of  such 
just  compensation  have  been  paid"  (R.  108),  it  had  nott 
proved  its  right  to  exclusive  possession  to  the  real  estate. 
This  being  true,  Barnett,  Owens  and  Ester,  fee  owners^ 
of  the  real  estate  underlying  the  buildings,  became  the( 
owners  of  the  improvements,  under  the  law  of  the  state* 
of  Washington  and  under  Federal  law.  Not  having  paid 
the  rent  due  under  the  condemnation  judgment,'  ap-' 
pellee's  term  ended,  its  option  to  renew  lapsed,  and  thei 
improvements  reverted  to  the  fee  owners  of  the  real 
estate. 

The  questions  involved  in  this  appeal  are  simple  and( 
will  be  answered  in  this  brief. 

'The  condemnation  judgment  (and  amended  judgments)  is  discussed  in 
the  Appendix  A  where  the  provisions  for  payment  of  just  compensation,  re- 
newal of  the  term,  and  removal  of  improvements,   are  quoted. 


1.  Are  fee  owners  of  real  estate  liable  in  damages, 
osLsed  on  an  accounting  of  rents,  from  improvements  on 
eal  estate  which  had  reverted  by  operation  of  law  to 
hem? 

2.  Can  it  be  said  that  mere  knowledge  of  the  terms 
)f  a  contract  providing  for  removal  of  buildings,  serves 
IS  the  basis  for  awarding  damages  against  owners  of 
troperty  who  are  not  parties  to  the  contract? 

3.  In  any  event,  did  the  Special  Master  correctly  com- 
mute the  rents  received  by  the  owners  of  the  real  estate, 
ind  was  his  fee  excessive? 

Before  discussing  the  argument  of  appellee,  it  should 
'>e  noted  that  appellee,  in  its  brief  (page  13),  stated 
hat  it  saw  no  need  to  burden  this  Court  with  two  briefs. 
is  a  result,  appellee,  without  distinguishing  between  the 
ippellants  Barnett,  Owens  and  Ester  and  the  appellants 
Century  Investment  Corporation  and  Vii'gil  J.  Pague, 
?fers  to  "appellants"  and  uses  the  term  "they"  through- 
iit  the  brief,  casting  a  tremendous  burden  upon  this 
'curt  and  counsel,  for  factually  and  legally  the  positions 
f  the  two  groups  of  appellants  are  as  different  as  night 
rom  day. 

Appellee  also  uses  the  terms  "breach",  "wrongdoing", 
fraud",  "windfall",  and  the  like,  apparently  with  tlie  de- 
berate  design  to  prejudice  these  appellants  and  influence 
le  court.  Nowhere  in  the  findings  of  the  trial  court  do 
Lich  words  as  "fraud",  "wrongdoing",  "windfall"  appear. 
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Referring  to  the  breach  of  the  contract  for  removal,  ap- 
pellee does  not  make  clear  that  the  contract  was  signed 
only  by  appellee  and  Century  Investment  Corporation 
and  A.  E.  Sherman,  alter  ego  of  Virgil  J.  Pague  (R.  64- 
67,  Findings  III- VII)  on  July  14,  1953;  that  the  breach 
occurred  on  the  date  specified  in  the  contract,  i.e.,  on 
November  12,  1953  (R.  67,  Finding  IX);  and  that  it  t 
vi^as  not  until  after  those  dates  that  appellant  Barnett,  \ 
Owens  and  Ester  acquired  their  interests  in  the  under- 
lying real  estate  (R.  68,  Finding  XI). 

Appellee  states  in  its  brief  (page  17): 

"These  facts  alone  constitute  misrepresenation  by 
part  of  the  appellants.  And  it  appears  that  the  mis- 
representation was  deliberate  since  the  letter  from 
Century  requesting  the  extension  of  time  stated.  ..." 
But  appellee  does  not  make  clear  that  the  letter  of  Cen- 
tury was  dated  November  2,  1953,  months  before  Barnett  i 
and  Owens  purchased  the  real  estate  and  prior  to  the  time 
Ester  became  owner  of  his  real  property. 
On  page  17  of  its  brief,  appellee  says: 

"Based  on  the  facts  of  this  case,  the  district  court 
determined  that  the   appellants   are   not   bona  fide 
purchasers  for  value.  (Concl.  X,  R.  77-78)  ...  " 
The  trial  court  did  not  make  that  statement.  The  court 
did  say  that  Barnet,  Owens  and  Ester: 

"  .  .  .  .  were  not  innocent  purchasers  of  same  with- 
out knowledge  and  notice  of  the  contract.  .  .  ."  (R. 
78). 


I    Appellee   states    that   "this   conclusion    [that    Bamett, 

j 

iOwens  and  Ester  are  not  innocent  purchasers  for  value] 

jis  fundamental  in  the  case"  (Br.  17).  Since  there  is  no 

jsuch  conclusion,   we  must   assume   that  again   appellee 

seeks    to    prejudice    these    appellants    and    confuse    the 

jourt.  All  the  trial  court  ever  held  was  that,  when  Bar- 

lett,  Owens  and  Ester  purchased,  they  had  knowledge 

ihat  the  original  contract  of  July  14,  1953  provided  for 

Removal  of  the  buildings.  But  the  court  also  found  that 

ippellee  and  its  agents  knew  that  certain  of  the  build- 

ngs  were  being  rented  in  the  fall  of  1953  (R.  67-68); 

hat  the  purchase  by  Barnett  and  Owens  on  January  20, 

1.954   was   partly   from    Scougal   and   Crowe,    who   had 

purchased   in   September,    1953,   had   not   removed   the 

mildings,   and   had  then   sold  the  land  and  resold   the 

milding  104   (R.  69);  that  the  purchase  by  Ester  was 

rom  another  third  party  ( R.  69 ) ;  that  the  time  for  per- 

ormance  of  the  contract  had  expired   (R.   67,  Finding 

X);  that  the  Seattle  Board  of  Public  Works  on  October 

,8,  1953,  had  cancelled  the  use  of  certain  streets  and 

lleys   on  the   ground   that   the   use  of  the   property   as 

emporary  housing  had  been  abandoned    (R  .73,  Find- 

ig  XV);   that   the   City   of   Seattle   had   pennitted   the 

buildings  to  remain  on  site  for  five  years  and  that  all 

ff  the  buildings  had  been   altered  to  comply  with  the 

jode  as  permanent  housing  (R.  73). 

:  The  trial  court  did  find,  as  appellee  states    (Br.   7), 

liat  the  agent   of  the   appellee    (Michaelson)    had   in- 
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sufficient  authority  to  vary  the  terms  of  the  contract  for 
removal  ( R.  75,  Concl.  V ) ,  but  the  trial  court  also  found 
that  the  agent's  knowledge  that  the  property  was  being  ; 
rented  and  that  the  extension  granted  by  appellee's 
agents,  was  sufficient  to  discharge  the  surety  (R.  77, 
Concl.  IX).  Why  the  agent's  apparent  authority  was 
sufficient  to  discharge  the  surety  but  was  not  sufficient  to 
deal  with  these  appellants  will  always  mystify  Barnett, 
Owens  and  Ester,  particularly  because  the  Housing  ; 
Authority  of  the  City  of  Seattle  was  proud  that  build- 
ings and  units  such  as  were  involved  in  this  case  had  I 
been  codified  by  the  hundreds  into  homes  and  apart- 
ments (See  Def's  Ex.  6,  containing  photographs  of  nu- 
merous dwellings).  Barnett,  Owens  and  Ester  surely 
could  assume  without  being  accused  of  fraud  and  wrong- 
doing that  the  buildings,  on  land  owned  by  them, 
could  be  changed  and  codified  from  substandard  tem- 
porary housing  into  standard  dwellings,  meeting  the  re- 
quirements of  the  City  of  Seattle.  When  that  was  done  ■ 
by  these  appellants,  they  were  not,  by  some  legerde- 
main, made  parties  to  the  contract  sued  upon. 

Similar    careless    statements    appear    elsewhere    (See 
Appendix  B).  The  foregoing  are  sufficient  to  show  that  i 
appellee's  statements   must    be    carefully    analyzed,    for  * 
this  Court  will  not  conclude,  upon  the  basis  of  general  i 
and   inaccurate   accusations   of   w^rongdoing   and   fraud, 
that  Barnett,  Owens  and  Ester  were  attempting  to  de- 
fraud their  government.   Such  arguments  are  abhorrent  ' 
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to  the  sense  of  justice  and  fair  play  with  which  Courts 
determine  the  rights  of  parties,  be  they  the  sovereign  or 
the  lowUest  individual.  We  therefore  turn  to  a  discussion 
of  the  issues  presented. 

ANSWER   TO  APPELLEE'S  ARGUMENTS 

I. 

Appellee's  first  argument  (Br.  13)  is  that  there  was 
a  clear  breach  of  contract  by  Century  such  as  would 
justify  removal  of  the  buildings  or  the  award  of  dam- 
ages; and  that  appellants  Pague,  Barnett,  Owens 
!and  Ester  had  knowledge  of  and  participated  in  those 
"breaches". 

The  short  answer  to  that  argument  is  that  Barnett, 
Owens  and  Ester  were  not  parties  to  the  contract  and 
jcannot  be  held  liable  for  its  breach.  (See  authorities 
cited  in  appellants  Barnett  Br.  18-20).  Appellee  does 
not,  and  indeed  cannot,  dispute  that  proposition.  Rather, 
appellee  asserts  that  knowledge  of  the  terms  of  the  con- 
tract make  Barnett,  Owens  and  Ester  liable  for  its  breach. 
The  law  is  clear: 

"Parties  to  a  contract  cannot  impose  any  obliga- 
tion upon  a  stranger  to  the  contract  under  its  terms." 
12  Am.  Jur.  812,  §  265. 

Whatever  may  be  the  liability  of  the  other  appellants, 
pentury  Investment  Corporation  and  Viigil  J.  Pague, 
the  argument  appellee  makes  in  this  portion  of  its  brief 
has  no  validity  as  to  Barnett,  Owens  and  Ester. 
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Pursuing  its  argument,  appellee  quotes  the  old  equit- 
able maxims:  "One  is  not  permitted  to  derive  a  benefit 
from  his  own  breach  of  duty  and  obligation";  "It  is 
contrary  to  equity  that  a  defendant  should  be  permitted 
to  enjoy  unmolested  property  received  by  wrongful  acts"; 
and,  "Where  there  is  a  wrong,  there  is  a  remedy".  We 
do  not  quarrel  with  this  hornbook  law.  But,  so  far  as 
Barnett,  Owens  and  Ester  are  concerned,  these  maxims 
have  no  more  validity  than  the  assertion  that  mere  knowl- 
edge of  the  terms  of  a  contract  makes  them  liable  for 
its  breach.  Appellee  has  stated  in  its  brief  that  equitable 
relief  is  available  against  Barnett,  Owens  and  Ester. 
The  fundamental  equity  rule  is  stated  in  3  Pomeroy's  . 
Equity  Jurisprudence   (3rd  ed.)  460.  §879: 

"If  it  does  not  appear  that  representations  were 
made  to  the  complainant,  or  with  any  expectation  i 
that  they  would  come   to  his  knowledge,   or  with 
any  belief  or  reason  to  believe  that  they  would  in- 
duce him  to  act  in  the  manner  in  question,  there 
is   no   liability,   for  the   reason   that   the   necessary 
privity  is  not  shown." 
Barnett,  Owens  and  Ester  made  no  representations  to  i 
appellee  that  they  would  remove  the  buildings.  Nothing  ; 
they  did  or  said  had  anything  to  do  with  the  making  of 
the  contract  to  remove  the  buildings,  or  with  appellee's 
failure  to  pay  the  just  compensation.  The  contract  was 
made  long   before   they   acquired   their   interest   in   the 
property;  and  was  breached  before  they  purchased  the 
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iproperty.  There  was  no  privity  between  appellee  and 
Barnett,  Owens  and  Ester.  Indeed,  on  the  facts,  there 
could  not  have  been.  There  can  be  no  liability  as  to 
them  because  the  necessary  privity  on  which  to  base 
equitable  relief  (as  well  as  legal  relief)  is  not  shown. 

With  this  principle  in  mind,  the  cases  cited  by  ap- 
pellee can  be  quickly  disposed  of.  Angle  v.  Chicago,  St. 
Patd  ire  Ry.,  151  U.  S.  1,  cited  in  footnote  at  page  16, 
on  the  proposition  that  appellants  held  the  property  in 
constructive  trust,  may  or  may  not  be  applicable  to  the 
parties  who  breached  the  contract,  but  it  has  no  appli- 
tjation  to  Barnett,  Owens  and  Ester,  who  lawfully  ac- 
quired their  property.  The  Angle  case  was  one  in  equity 
.0  reach  land  in  execution.  A  railway  land  grant  had 
massed  to  the  defendant  by  clear  conspiracy,  fraud  and 
bribery  in  (1)  inducing  the  judgment  debtor  to  cancel 
I  construction  contract,  (2)  wresting  control  of  the 
;tock  of  the  judgment  debtor  corporation  to  efiFectuate 
he  cancellation,  (3)  inducing  the  legislature  to  cancel 
he  land  grant  and  (4)  fraudulently  securing  the  trans- 
er  of  the  land  grant.  Clearly  this  was  a  fraud  case  and 
he  necessary  privity  was  proved  conclusively.  The  cited 
}ase  is  not  authority  for  the  proposition  that  mere  knowl- 
edge of  the  terms  of  the  contract  renders  Barnett,  Owens 
md  Ester  liable  in  damages. 

Nor  is  Carpenter  v.  Providence  WasJiington  Ins.  Co., 
[  How.  185,  (cited  appellee's  Br.  17)  in  point.  There 
he  plaintiff  had  failed  to  notify  the  insurer  of  increased 
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insurance  as  required  by  his  policy  with  defendant  com- 
pany. The  court  correctly  held  that  plaintiff  could  not'l 
"benefit  from  his  own  breach  of  duty   and  obligation" 
by  failing  to  notify  the  insurer  of  increased  insurance. 
Clearly,    privity   was    established.    In   the    case    at   bar,", 
Barnett,  Owens  and  Ester  are  not  parties  in  any  con-,, 
tract  with  appellee,  and  have  breached  no  duty  or  ob->" 
ligation.  Mere  knowledge  of  the  teims  of  the  contract  t 
does  not  constitute  a  breach. 

Arguing  that   equity  will  permit   an   award  of  dam-  ■ 
ages   against  Barnett,   Owens  and  Ester,   appellee  cites  j 
(Br.  19),  Keystone  Co.  v.  Excavator  Co.,  290  U.S.  240, [ 
245,  to  the  effect  that  in  the  exercise  of  equitable  powers  s 
courts  "are  not  bound  by  formula  or  restrained  by  any\ 
limitation  that  tends  to  trammel  the  free  and  just  exer- 
cise of  discretion."  In  Keystone  a  patent  was  involved,  I 
and,   since  plaintiff  had  corrupted   a  witness   and   pro-t- 
cured  concealment  of  evidence  in  a  prior  infringement  il 
suit,  the  court  held  that  said  plaintiff  could  not  come 
into  court  with  unclean  hands  in  a  second  infringement  i»| 
action.  Again,  there  was  no  question  of  privity.  Keystone 
is  inapplicable  to  the  case  at  bar. 

Federal  courts  have  rightly  refused  to  be  made  amj 
"abettor  of  inequity"  (Appelle's  Br.  20).  To  contend,  as  | 
does  appellee,  that  Barnett,  Owens  and  Ester  have  (j 
"wronged"  appellee  and  that  the  "right  to  some  remedy** 
against  them  is  clear,  is  nonsense  in  view  of  the  findings;] 
of  the  trial  court.  They  were  not  parties  to  the  contract  I 
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and  nothing  they  did  or  said  in  any  manner  misled 
appellee  or  induced  appellee  to  act  or  not  to  act.  There 
is  no  legal  or  equitable  ground  upon  which  damages  can 
be  awarded  against  them  in  this  action. 

11. 

Appellee's  second  argument  (Br.  20)  is  that  the 
damages  awarded  in  lieu  of  specific  performance  were 
not  excessive.  Again,  this  argument  may  or  may  not 
have  validity  as  to  appellants  Century  Investment  Cor- 
poration and  Virgil  J.  Pague,  but  it  has  none  as  to  Bar- 
nett,  Owens  and  Ester.  Appellee  cites  no  authority  per- 
mitting specific  performance  or  awarding  damages  against 
persons  not  parties  to  a  contract  or  in  privity  with  ap- 
pellee. In  this  argument,  appellee  uses  the  term  "ap- 
pellants" broadly  and  carelessly,  and  though  not  appU- 
cable  to  Barnett,  Owens  and  Ester,  we  are  compelled 
'0  show  that  the  argument  is  not  well  taken. 

Appellee  asserts  (Br.  20,  21)  that  there  were  items 
or  which  appellants  were  liable  in  damages  and  which 
were  not  charged  against  them,  referring  to  its  deposits 
)f  rent.  This  assertion  is  grotesque.  In  the  first  place, 
10  citation  to  the  record  is  made.  Secondly,  the  trial 
?ourt  found  that  appellee  failed  to  prove  pavinents  of 
he  amounts  due  under  the  condemnation  judgment  (R. 
LOS,  Supp.  Finding  II).  The  effect  of  this  failure,  of 
:ourse,  was  that  the  interest  of  the  appellee  lapsed  and 
ts  option  to  renew  expired.  Thirdly,  appellee's  own  Ex- 
libit  19   (a),   (b),   (c),  shows  that  any  deposits  "pur- 
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portedly"  (to  use  appellee's  phrase)  made  are  still  in 
the  clerk's  possession  and  can  be  recovered  any  time  ap- 
pellee wishes  to  draw  them. 

There  are  simple  answers  to  appellee's  statement  (Br. 
21)  that  "since  the  appellants  did  not  see  fit  to  bring  up 
all  the  evidence  adduced  below,  they  are  not  in  a  posi- 
tion to  allege  a  failure  of  proof."  First,  the  findings  of  f 
the  trial  court  are  clear  that  appellee  failed  to  prove  its  ' 
exclusive  right  to  use  and  possession   (R.  107-108,  111- 
112).   Secondly,  appellee  itself  could  have  brought  up  ) 
any  portion  of  the  record  deemed  helpful  to  it.  Third,  , 
the  fact  is  that  the  record  before  this  court,   and  the  ' 
findings   made   in   the   trial   court,    do   not    support    ap- 
pellee's contentions  as  to  Barnett,  Owens  and  Ester. 

Next,  appellee  says  (Br.  21)  that  it  would  have  re- 
ceived far  higher  bids  for  the  buildings  if  the  contract  t 
had  not  required  removal  from  site.  This  is  an  o}3inion  i 
of  counsel,  not  supported  by  the  record.  The  record  I 
does  show  the  amounts  spent  by  Barnett,  Owens  and  ' 
Ester  to  remodel  and  codify  the  buildings  (R.  29;  44), 
which  would  seem  to  refute  counsel's  opinion. 

Appelle  concludes  its  second  argument    (Br.  22)   by  > 
stating  that  the  necessity  for  incurring  the  Master's  fee 
was  entirely  due  to  the  "wrongdoing"  of  the  appellants  s 
and   should  be  charged  entirely  to   them.   Once  more,  , 
appellee  indulges  in  semantics,  apparently  with  the  hope 
that    if    these    appellants    are    called    "wrongdoers"    fre- 
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jquently  enough  some  one  will  believe  that  they  are. 
i Actually,  Barnett,  Owens  and  Ester  being  the  sole  fee 
owners  of  the  real  state,  and  the  buildings  having  re- 
j  verted  to  them  by  operation  of  law  because  of  appellee's 
'failure  to  pay  just  compensation,  it  was  error  to  order 
an  accounting  of  any  kind  from  them.  No  portion  of 
the  Master's  fee  can  properly  be  assessed  against  these 
appellants. 

III. 

Appellee's  third  argument  (Br.  22)  is  that  the  find- 
ings of  the  District  Court  which  are  challenged  by  ap- 
pellants are  not  clearly  erroneous  and  so  should  not  be 
disturbed  on  appeal.  Appellee  divides  the  argument  into 
four  parts: 

(a)  Lack  of  determination  of  damages  by  the  govem- 
j            ment's  contracting  officers   (Br.  23); 

(b)  Error  of  the  trial  court  in  ordering  an  account- 
ing and  challenge  to  Special  Master's  work  (Br. 
26); 

(c)  District  Court's  supplemental  findings  and  con- 
clusions do  not  require  reversal  of  judgment  (Br. 
32);  and 

I    (d)   Argument  of  Barnett,  Owens  and  Ester  that  the 

trial  court  erred  in  denying  dismissal  (Br.  34). 
I    In   this    argument,    as    throughout   its    brief,    appellee 
seldom  distinguishes  between  the  two  groups  of  appel- 
lants. The  argument  is  therefore  confusing  and  hard  to 
follow.  We  will  now  refer  to  the  portions  of  this  argu- 
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ment  directed  toward  Barnett,  Owens  and  Ester  and 
show  its  inconsistencies  and  the  inappUcabihty  of  the 
cases  cited  in  support  of  it. 

A. 
Since  this  part  of  its  argument  consists  wholly  of  ap- 
pellee's answer  to  Century  Investment  Corporation  and 
Virgil  J.  Pague,  we  pass  it. 

B. 
This  part  of  its  argument  is  also  apparently  devoted 
to  answering  arguments  made  by  Century  Investment 
Corporation  and  Virgil  J.  Pague.  However,  one  or  two 
observations  are  in  order.  On  page  27  of  its  brief,  ap- 
pellee states: 

"...  the  contract  involved  went  only  to  the  build- 
ings and  did  not  involve  the  underlying  lands  for 
which  the  Government  had  exclusive  use  through 
June  30,  1956." 
The  trial  court  held  specifically  that  the  government 
failed  to  prove  its  exclusive  use  to  the  land  (R.  107-108; 
111-112).  Clearly,  appellee's  statement  is  inaccurate,  for 
on  the  record  there  is  no  right  to  exclusive  use  due  to 
failure   to  pay   the   just   compensation   awarded   in   the 
decree  of  condemnation.  The  right  to  exclusive  use  ended 
and  the  option  to  renew  lapsed.  Beyond  that,  because, 
as  appellee  states,  "the  contract  involved  went  only  to 
the  buildings,"  Barnett,  Owens  and  Ester  cannot  be  held 
for  a  breach  of  that  contract,  to  which  they  were  not 
parties. 
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In  this  connection,  it  must  be  noticed  that  appellee's 
argument  concerning  the  continuation  of  the  emergency 
declared  by  the  President  until  July  1,  1956,  is  meaning- 
less. Presidential  Proclamations  and  Congressional  Reso- 
lutions extending  the  duration  of  the  emergency  do 
not  and  cannot  affect  the  necessity  of  paying  the  just 
compensation  provided  by  the  Fifth  Amendment.  Not 
having  been  paid,  the  right  to  exclusive  possession  ter- 
minated and  the  improvements  placed  on  the  land  re- 
I  verted  by  operation  of  law  to  Barnett,  Owens  and  Ester, 
the  fee  owners  of  the  real  estate.  (See  authorities  cited 
in  Barnett,  Owens  and  Ester  Br.  20-29.)' 

Beginning  on  page  30  of  its  brief,  appellee  suddenly 
changes  direction  and  asserts  that,  since  Barnett,  Owens 
and  Ester  acquired  their  interests  after  the  date  of  the 
contract,  that  fact  "accords  no  support."  Appellee  does 
not  say  what  it  means  by  "support."  At  this  point  it 
must  be  apparent  it  makes  no  difference  whatever  when 
Barnett,  Owens  and  Ester  acquired  their  interest  in  the 
real  property.  If,  as  the  court  found,  appellee  failed  to 
prove  its  right  to  exclusive  use  of  the  real  estate,  the 
fee  owners  could  use  their  property  as  they  wished.  And 
since  the  improvements  reverted  to  the  owners  upon 
nonpayment   of   just  compensation,    the   fee   owners   of 

'On  page  29,  appellee  refers  to  the  securing  of  the  use  of  streets  "as  a 
part  of  tlieir  scheme  knowingly  to  violate  the  statutory  and  contractual  ob- 
ligation to  remove  the  temporary  housing  herein  involved."  Obvioush-,  this 
comment  cannot  refer  to  Barnett,  Owens  and  Ester,  for  as  the  record  shows 
the  use  of  the  streets  was  granted  on  Oct.  28,  1953,  prior  to  the  time  Banictt, 
Owens  and  Ester  acquired  any  interest  in  their  properties   (R.  73). 
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the  real  estate  are  not  subject  to  damages  for  breach  of 
the  contract  for  removal  of  the  buildings  by  others  who 
were  parties  to  it.  The  default  in  paying  the  annual 
rental  provided  in  the  condemnation  judgment  was  ap- 
pellee's own  unilateral  act.  Mere  knowledge  on  the 
part  of  these  appellants  that  the  parties  to  the  contract 
for  removal  had  not  perfoniied  their  obligation,  does 
not  make  the  fee  o^vners  of  the  land  any  less  the  owners, 
nor  does  it  affect  the  legal  principle  of  reverter  here 
involved. 

It  is  also  significant  that  appellee,  under  the  con- 
demnation judgment,  had  the  right  to  renew  its  term 
from  year  to  year  upon  payment  of  the  just  compensa- 
tion provided  in  the  decree.  This  right  or  option  to  re- 
new was  also  abandoned  or  forfeited  by  appellee  when 
it  failed  to  pay  the  just  compensation.  That  a  right  to 
renew  is  a  valuable  right  has  often  been  recognized.  In 
United  States  v.  General  Motors,  323  U.S.  373,  376, 
Justice  Roberts  said: 

"After  judgment  had  been  entered  on  the  verdicts 
the  court,  on  the  Government's  motion,  opened  the 
judgment  and  pennitted  the  Government  to  amend 
its  petition  for  condemnation  to  describe  the  inter- 
est taken  as  *a  term  of  years  .  .  .  expiring  June  30, 
1943,  renewable  for  additional  periods  thereafter 
...  at  the  election  of  the  Secretary  of  War,'  on 
specified  notice  of  intent  so  to  renew.  .  .  .  We  do 
not  understand  that  these  facts  alter  the  question 
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before  us.  The  case  now  presented  involves  only 
the  original  taking  for  one  year.  If,  on  remand, 
the  case  be  treated  as  involving  the  Government's 
option  of  renewal,  the  additional  value  of  that 
interest  must  be  included  in  the  compensation 
awarded.  ..." 

The  unilateral  act  of  appellee  in  failing  to  pay  the 
just  compensation  provided  in  the  condemnation  judg- 
ment had  definite  legal  consequences:  First,  appellee 
lost  its  right  to  exclusive  possession;  second,  appellee 
lost  its  right  to  renew  the  term  for  additional  periods; 
third,  the  improvements  on  the  real  estate  reverted,  by 
operation  of  law,  to  the  fee  owners.' 

Next,  appellee  asserts  that  this  Court  will  not  review 
the  findings  of  the  Special  Master.  Appellee  does  not 
meet  or  discuss  the  position  of  Barnett,  Owens  and  Ester 
(Br.  39-45)  that,  assuming  the  propriety  of  a  reference 
to  the  Master,  his  errors  were  such  as  seriously  to  pre- 
judice Barnett,  Owens  and  Ester,  because  his  capricious 
and  arbitrary  use  of  improper  accounting  methods  re- 
sulted in  an  erroneous  net  income  figure  for  them.  This 
erroneous  figure  was  then  carried  into  the  judgment  with 
the  result  that  the  judgment  itself  is  erroneous. 

'The  governments'  right  to  remove  nms  concurrently  with  its  use  and  oc- 
cupancy where  its  interest  in  the  land  was  die  exclusive  use  tliereof  from 
year  to  year  and  the  right  to  renew  during  the  war  emergency  and  three 
years  after.  United  States  v.  16.747  Acres,  50  F.  Supp.  389. 

In  the  absence  of  specific  provisions  to  the  contrary,  where  the  govern- 
ment reserves  the  privilege  of  removing  structures  at  the  termination  of  the 
lease    term,    ownership    passes    to    landowner   if   structures    are   not   removed 
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within  the  stipulated  time,  and,  where  the  government  condemned  the  land  after 
the  expiration  of  the  lease,  it  was  held  that  it  must  pay  just  compensation  for  the 
buildings  erected  by  it.  United  States  v.  Certain  Parcels,  etc..  Outer  Harbor 
Dock  6-  Wharf  Co.,  131  F.  Supp.  65,  citing  United  States  v.  Haijman,  115  F. 
2d  559,  601. 

Outer  Harbor  involved  a  lease  providing  that  "improvements  'shall  be  and  re- 
main the  property  of  the  government.  .  .  ,  '  thus  evidencing  a  clear  intent  con- 
trary to  the  law  of  fixtures,  ..." 

Hayman  involved  a  lease  by  which  radio  towers  remained  the  property  of  the 
United  States  and  tlie  government  reserved  the  privilege  of  removing  them  at 
the  end  of  the  lease  or  within  ninety  days  thereafter.  The  court  said:  "It  is 
obvious  that  if  the  government  should  fail  to  remove  the  property  before  tlie 
expiration  of  the  90  days  after  the  termination  of  the  lease,  the  United  States 
would  lose  the  value  of  the  property." 

In  the  case  at  bar,  the  condemnation  judgments  provided  that  the  title  to 
improvements  should  remain  in  the  United  States,  "except  as  hereinafter  pro- 
vided," and  that  "prior  to  the  termination  of  the  lease"  appellee  was  required 
to  remove  the  improvements.  (See  Appendix  A  where  provisions  of  the  con- 
demnation judgments  are  quoted. ) 

All  the  appellee  says  in  answer  to  the  detailed  and 
obvious  errors  of  the  Master  is  that  this  Court  will  not 
conduct  a  trial  de  novo  and  that  the  finding  of  a  special 
master  and  a  court  are  "well-nigh  conclusive".  It  need 
not  be  supposed  that  Barnett,  Owens  and  Ester  ever 
asked  this  Court  to  conduct  a  trial  de  novo,  but  certainly 
it  is  proper  for  them  to  urge  an  appellate  court  to  ex- 
amine a  record  for  clear  error  and  arbitrary  action.  Ap- 
pellee's authorities  cited  in  support  of  this  argument  are 
not  applicable  to  the  situation  here  confronting  the  court. 

Stonesifer  v.  Swanson,  146  F.  2d  671,  672  (cited  ap- 
pellee's Br.  30)  was  a  suit  to  set  aside  an  estate  settle- 
ment agreement.  The  issues  were  referred  to  a  master, 
whose  report  was  approved  and  who  found  that  there 
was  insufiicient  evidence  to  establish  a  valid  gift.  The 
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circuit  court  held  that  the  evidence  not  only  supported 
the  findings  of  the  master  and  district  court,  but: 

...  in  our  opinion  makes  a  contrary  finding 
quite  inconsistent  with  that  portion  of  the  testimony 
which  is  clearly  established  and  uncontradicted  as 
to  the  issue  of  the  relationship  of  some  of  the 
parties," 
;  and 

'  "...  we  are  not  satisfied  that  the  evidence  war- 

rants or  justifies  our  disturbing  the  findings  of  the 
Master  confinned  as  they  are  by  the  District  Court." 
The  circut  court  did  review  and  found  sufficient  evi- 
dence to  support  the  findings.  For  appellee  to  cite  this 
case  as  authority  for  the  court  not  doing  what  it  did  is 
unbelievable.* 

*The  other  cases  cited  by  appellee  in  its  footnote  (Br.  31)  are  equally  inappli- 
cable. Westchester  County  Park  Commission  v.  United  States,  143  F.  2nd  688, 
was  an  eminent  domain  case  and  did  not  involve  a  master.  A  syllabus  for  the 
case  states:  "On  landowners'  appeal  from  condemnation  award,  appellate  court 
cannot  conduct  trial  de  novo  but  trial  court's  determination  of  fact  must  stand 
unless  imsupported  by  substantial  evidence.  ..." 

Seagram  Distillers  Corp.  v.  New  Cut  Rate  Liquors,  221  F.  2nd  815,  820,  held 
that  the  evidence  supported  the  trial  court's  finding  that,  unless  enjoined,  de- 
fendant's wrongful  conduct  in  selling  liquor  below  fair  trade  prices  would 
irreparably  injure  plaintiff.  Appellee's  quotation  from  this  case  is  misleading 
for  the  court  was  saying:  "The  purpose  of  a  prehminary  injunction  is  to  pre- 
serve the  subject  matter  of  the  controversy  in  its  then  existing  condition  to  pre- 
serve the  status  quo."  One  of  die  cases  used  as  the  basis  for  its  decision  was 
I  Mayo  V.  Unitsd  States,  309  U.S.  310,  which  was  a  direct  appeal  to  the  supreme 
court  and  which  reversed  the  district  court,  saying,  "VV'e  think  the  court  com- 
mitted serious  error  in  thus  dealing  with  the  case  upon  motion  for  a  temporary 
injunction." 

Schilling  v.  Schwitzer-Cummins  Co  ,  142  F.  2d  82,  held  that  ample  evidence 
supported  the  findings  and  judgment  of  the  trial  court,  and  that  the  fact  that 
the  lower  court  may  have  perhaps  followed  improper  practices  in  directing 
counsel  to  prepare  the  findings  would  not  authorize  the  appellate  court  to  review 
evidence  de  novo  but  proper  procedures  required  remanding  to  district  court 
with  directions  to  make  new  findings. 
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Empire  District  Elec.  Co.  v.  Pcupert,  199  F.  2d  941,  an  action  for  personal 
injuries,  resulted  in  a  reversal  of  a  verdict  of  a  jury  on  the  ground  that  plaintiff 
was  contributorily  negligent.  The  court  said:  "We  realize  that  this  court  is  'an 
appellate  court  sitting  to  review  alleged  errors  of  law  and  not  to  try  the  action 
de  novo  .  .  .  nor  can  it  be  forgotten  tliat  a  jury  does  not  have  the  power  to  render 
a  capricious  and  arbitrary  verdict  in  total  disregard  of  the  evidence."  No  finer 
authority  could  have  been  cited  by  appellants  Bamett,  Owens  and  Ester  to  sup- 
port tlieir  contention  that  the  circuit  courts  recognize  their  clear  duty  to  review 
errors  of  law  and  to  prevent  the  trier  of  the  facts  ( the  master  in  the  case  at  bar ) 
from  making  capricious  and  arbitrary  findings  in  total  disregard  of  the  evidence. 

Ralston  Purina  Co.  v.  Novak,  111  F.  2d  631,  an  action  for  the  recovery  of  the 
balance  of  the  purchase  price  for  hog  feed,  was  tried  by  a  jury.  On  appeal  the 
appellant  failed  to  set  fordi  the  erroneous  ruling  and  the  manner  in  which  the 
trial  court  erred.  The  circut  court  simply  held:  "The  sufficiency  of  the  evidence 
to  sustain  the  judgment  is  therefore  not  open  to  review." 

On  the  proposition  that  the  "well-nigh  conclusive  na- 
ture of  concurrent  findings  of  a  special  master  and  the 
Court"  have  been  frequently  stated,  appellee  cites  five 
cases  (Br.  31). 

Appellee's  quotation  from  Cooper  v.  Brown,  126  F.  2d 
874,  879,  is  incomplete.  But  the  unquoted  portion  of 
the  paragraph  states:  "...  as  there  is  evidentiary  sup- 
port for  the  finding  of  the  master  and  of  the  court  with 
respect  to  the  income  item,  patently  the  finding  cannot 
be  considered  as  clearly  erroneous.  There  is  therefore 
no  basis  upon  which  we  could  disturb  the  finding.  Fed. 
R.C.P.  52  (a),  28  U.S.C.A.  following  §  723  (c);.  .  .  .  " 

Frank  Adam  Electric  Co.  v.  Colt  Patent  Fire  Arms 
Mfg  Co.,  148  F.  2d  497,  was  a  patent  suit  and  held  that 
the  findings  of  a  special  master,  approved  by  the  district 
court,  are  conclusive  insofar  as  they  are  not  clearly 
erroneous. 

Parker  v.  United  States,  126  F.  2d  370,  held  that  since 
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the  evidence  before  the  master  was  not  included  in  the 
record,  the  master's  finding  must  be  accepted. 

Prentice  v.  Boteler,  141  F.  2d  175,  a  Ninth  Circuit 
bankruptcy  proceeding,  held  that  confirmation  by  the 
district  court  and  the  referee  of  a  trustee's  sale  will  be 
approved  in  the  absence  of  a  clear  showing  of  abuse 
of  discretion. 

Boyce  v.  Chemical  Plastics,  175  F.  2d  839,  held:  "It 
is  a  settled  rule  of  this  and  other  courts  that  the  findings 
of  fact  by  a  referee  in  bankruptcy,  if  supported  by  sub- 
stantial evidence,  are  not  clearly  erroneous;  and  if  ap- 
proved, confirmed  and  adopted  by  the  district  court, 
they  will  not  be  disturbed  on  appeal." 

All  the  foregoing  authorities  support  the  position  of 
Barnett,  Owens  and  Ester  for  review  of  rulings  "clearly 
erroneous".  As  happened  in  this  case,  where  a  master 
arl)itrarily  and  capricously  errs,  the  appellant  courts  have 
never  refused  to  correct  such  errors,  when  the  same  have 
been  properly  and  completely  brought  to  their  attention 
by  objections  to  the  master's  report.  In  the  case  at  bar 
the  master's  errors  clearly  appear  on  the  face  of  the 
record  itself,  and  his  errors  were  carried  into  the  judg- 
ment itself.  Arbitrary  and  discrimatory  action,  abuse  of 
discretion,  and  clear  error  will  always  be  rectified  by 
an  appellate  court. 
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The  third  part  of  this  argument  by  appellee  (Br.  32) 
is  devoted  to  a  discussion  of  what  is  denominated  "the 
asserted"  ground  that  appellee  lost  its  tenure  in  the 
lands  underlying  the  buildings  because  of  "alleged  fail- 
ure" to  pay  the  compensation  prescribed  in  the  con- 
demnation proceedings.  The  trial  court  found  that  the 
lust  compensation  had  not  been  paid  (R.  108).  Why 
call  a  specific  finding  of  the  trial  court  an  "allegation"?* 

Appellee  then  states  that  there  are  simple  answers  to 
the  contention  of  Bamett,  Owens  and  Ester  (Br.  20-29) 
that  the  appellee,  having  failed  to  pay  just  compensa- 
tion, lost  its  right  to  exclusive  possession.  Let  us  examine 
those  simple  answers. 

Fii'st,  appellee  contends  that  the  government  cannot 
be  ousted  from  possession  and  use  and  the  only  remedy 
of  anyone  having  interests  in  the  land  is  a  suit  under 
the  Tucker  Act,  because  the  government  may  "take" 
property  in  the  exercise  of  the  power  of  eminent  domain 
without  filing  condemnation  proceedings.  The  cases  cited 
in  support  of  this  proposition  by  appellee  (Br.  32)  re- 
veal immediately  that  appellee  has  failed  to  distinguish 
between  a  "losing"  and  a  "taking".  This  case  is  not  a 
taking  of  property  in  the  exercise  of  eminent  domain;  it 
is  a  losing  of  exclusive  use  and  possession  of  property 
and  the  option  to  renew  the  annual  term,   because  of 
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failure  to  pay  just  compensation.  Even  though  this 
should  be  obvious  and  dispose  of  the  question,  a  short 
analysis  of  the  cases  cited  by  appellee  quickly  exposes 
their  inapplicabihty  to  the  facts  of  this  case.* 

'Here  and  at  page  10  of  its  brief,  appellee  write  of  an  administrative  practice 
with  respect  to  the  payment  of  taxes.  All  of  this  discussion  is  wholly  de  hors  the 
record. 

'In  Campbell  v.  United  States,  266  U.S.  368,  it  was  held  that  the  erection  of 
a  nitrate  plant  on  adjoining  property  did  not  constitute  a  "taking".  The  owner  had 
I  been  awarded  compensation  for  two  tracts  but  he  was  denied  compensation  for 
a  third  tract  not  taken  but  which  he  claimed  was  damaged  by  the  use  of  adjoin- 
!  ing  lands.  The  court  held:  "The  proposed  use  of  lands  taken  from  others  did 
i  not  constitute  a  taking  of  his  property.  ..."  and  "In  the  absence  of  a  taking, 
i  the  provision  of  Fifth  Amendment  giving  just  compensation  does  not  apply.  ..." 
'  This  case  is  not  authority  for  appellee's  propostion  that  tlie  government  may 
I  take  property  without  formal  condemnation  proceedings,  since  there  was  no 
j  "taking'"  involved. 

i  In  Hurleij  v.  Kincaid,  285  U.S.  95,  an  injunction  was  denied  to  a  landowner 
i  whose  lands  were  threatened  with  flooding  caused  by  increasing  the  height  of 

the  levees,  being  done  under  the  lawful  exercise  of  authority  pursurant  to  an 

Act  of  Congress.  It  was  held  that,  if  the  owner  was  damaged,  he  had  an  ade- 
1  quate  remedy  at  law  under  the  Tucker  Act  for  any  injuries.  It  was  further  held 
I  that  he  was  not  damaged  yet  and  the  court  reiterated  die  common  holding  that 

the  Fiftli  Amendment  does  not  entitle  hini  to  be  paid  in  advance  of  the  taking. 
1  Again,  there  had  been  no  "taking"  and  the  case  does  not  support  appellee's 

proposition. 

In  Ycarsley  v.  Ross  Constr.  Co.,  309  U.S.  18,  judgment  against  a  contractor 
who  had  been  doing  work  lawfully  under  the  direction  of  the  Secretary  of  War 
was  reversed  and  it  was  held  he  was  not  personally  liable.  The  court  said: 
"...  petitioner's  claim  resting  upon  die  theory  that  there  has  been  a  taking 
has  been  found  untenable".  Again,  this  case  is  not  audiority  for  the  proposition 
of  appellee  for  the  reason  that  there  had  been  no  "taking". 

Caiishj  V.  United  States,  328  U.S.  256,  allowed  damages  for  a  "taking"  held 
to  result  when  aeroplane  noises  in  landing  and  taking  off  from  a  lawfully  used 
airfield  resulted  in  depriving  the  adjoining  owner  of  complete  dominion  and 
control  of  liis  property  and  damaged  his  chicken  business.  This  is  the  situation 
jfor  the  Tucker  Act  because  the  damasie  flowed  from  a  lawful  act  giving  rise 
ito  an  imphed  contract  to  pay  for  a  "taking"  of  property. 

Appellee's  footnote  21  (Br.  32)  ends  with  the  statement,  "and  such  posses- 
sion may  be  taken  even  when  the  court  has  refused  in  condemnation  proceedings 
to  enter  an  order  of  possession.  United  States  v.  Merchants  Transfer  t-  Storage 
Co.,  114  F.  2d  324  (C.A.  9,  1944)."  In  the  cited  case,  the  United  States,  under 
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proper  statutory  authorization,  had  petitioned  for  immediate  possession  of  the 
premises,  as  requested  by  the  Secretary  of  War  under  the  Second  War  Powers 
Act.  The  lower  court  held  that  die  United  States  was  not  entitled  to  immediate 
possession.  Upon  a  seizure  of  the  premises  by  the  anny,  the  court  ordered  the 
United  States  to  return  the  property  and,  in  the  event  of  its  failure  so  to  do, 
ordered  that  it  be  held  Hable  in  damages  as  for  contempt.  On  appeal,  this  court 
held  that  the  district  court  had  not  jurisdiction  to  order  the  United  States  to 
vacate  the  premises  or  to  adjudge  the  government  Hable  in  damages  for  its 
failure  to  obey  the  injunction;  further,  that  the  trial  court  was  in  error  in  sub- 
stituting its  judginent  on  the  question  of  public  necessity  for  that  of  the  Secre- 
taiy  of  War  acting  under  tlie  Second  War  Powers  Act.  The  holding  of  the  court 
concluded:  The  Declaration  of  Taking  should  now  be  filed  on  just  compensa- 
tion determined  speedily  under  the  statues.  The  Tucker  Act  was  not  involved. 
In  addition,  the  original  attempt  to  take  was  lawful  under  tlie  Declaration  of 
Taking  Act.  This  case  does  not  support  appellee's  proposition  that  appellee 
may  take  or  continue  to  use  property  without  fornial  condemnation  proceedings 
being  filed.  A  critical  reading  of  the  case  suggests  that,  although  the  trial  court 
was  wrong  in  its  procedure  in  issuing  its  injunction  and  tlireatening  contempt, 
so  also  was  the  United  States  for  not  filing  its  Declaration  of  Taking  and  making 
its  deposit  with  the  Clerk  of  the  Court. 

The  Tucker  Act  provides  for  suits  against  the  United 
States  government  upon  implied  promises  to  pay  com- 
pensation for  injuries  and  damages  resulting  from  law- 
ful acts.  It  is  not  a  substitute  for  condemnation  pro- 
ceedings. Here,  where  the  government  failed  to  pay 
the  just  compensation  awarded  by  a  judgment  in  con- 
demnation, it  loses  its  right  to  exclusive  use.  That  ends 
the  matter.  If  it  can  show  a  public  use  for  the  property, 
it  can  again  condemn  it  and  pay  just  compensation  for 
it.  The  Tucker  Act  has  no  bearing  on  the  situation  here 
at  issue. 

It  need  not  be  added  that  appellee  was  not  "ousted 
from  its  possession  and  use"  (Appellee's  Br.  32).  By 
failing  to  pay  just  compensation,  appellee,  in  effect, 
abandoned  its  right  to  exclusive  possession  and  use  and 
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its  right  to  any  option  to  renew  its  annual  term.  In  any 
event,  it  was  not  "ousted"  for  the  simple  reason  that 
it  was  not  in  lawful  possession  at  the  time  Bamett, 
Owens  and  Ester  acquired  their  interests  in  the  pron- 
erty.  Long  prior  to  that  time,  the  buildings  had  been 
sold  and  the  appellee's  rights  abandoned  (R.  73). 
Other  third  parties  had  been  in  possession  between  the 
time  the  buildings  were  sold  by  appellee  and  pur- 
chased  by   Barnett,    Owens   and   Ester. 

Appellee  (Br.  33)  next  suggests  that  these  appellants 
are  making  a  collaterial  attack  on  the  condemnation 
proceedings.  This  suggestion  is  absurd.  Barnett,  Owens 
and  Ester  are  not  attacking  the  condemnation  action; 
■  they  simply  show  the  failure  of  appellee's  own  proof 
and  that  its  failure  to  pay  the  just  compensation  pro- 
vided for  by  that  judgment  had  certain  definite  legal 
results— abandonment  of  appellee's  right  to  exclusive  use 
and  possession. 

Third  and  lastly,   appellee    (Br.   33)    states   that   the 

I  district  court  did  not  purport  to  hold  that  the   United 

I  States  had  lost  its  tenure   in  the  land.   Is   this   a  pla>' 

'  on    words?    In    its    complaint    appellee    alleged:    "That 

the  plaintiff.  United  States  of  America,  at  all  times  herein 

mentioned,   had   and   does   now  have   exclusive   use   of 

said  real  property.   .   .   .  "   (R.   8).   The  finding  of  the 

district  court  is:  "That  it  was  incumbent  upon  the  plain- 
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tiff  herein  to  prove  its  exclusive  right  of  possession  of 
the  land.  .  .  "  and  "That  the  plaintiff  has  not  fully  sus- 
tained that  burden,  in  that,  although  the  judgment  on 
the  declaration  of  taking  and  the  judgments  amending 
just  compensation  were  valid,  the  plaintiff  has  not  proved 
that  the  future  ascertainable  installments  of  such  just 
compensation  have  been  paid;  .  .  .  "  (R.  107-108).  In 
short,  appellee  failed  to  prove  one  of  the  basic  elements 
of  its  case.  It  makes  no  difference  what  happened  or 
happens  in  the  condemnation  action.  The  court  found 
that  the  appelle  had  failed  to  prove  its  exclusive  right 
to  the  land.*'/ 

It  is  clear  that,  if  the  government  does  not  and  did 
not  have  exclusive  right  to  the  use  and  possession  of  the 
land,  it  was  error  to  assess  damages  against  Barnett, 
Owens  and  Ester  as  the  fee  owners  thereof.  And  since 
Barnett,  Owens  and  Ester  were  not  parties  to  the  con- 
tract, and  did  not  in  any  way  mislead  appellee  or  cause 
appellee  to  take  or  refrain  from  taking  any  action,  there 

/  ''References  to  the  termination  of  the  government's  estate  as  of  June  30,  1956 
by  notices  filed  in  the  condemnation  proceeding  are  completely  de  hors  the 
record.  We  may  be  permitted  to  state,  also  de  hors  the  record,  that,  as  of  Feb- 
ruary 8,  1957,  no  order  has  been  entered  terminating  the  government's  tenancy. 
There  was  filed,  however,  on  October  4,  1956,  a  notice  of  the  government's  in- 
tent to  terminate  its  leasehold  and  a  motion  to  dismiss  without  payment  of  dam- 
ages for  parcels  1  to  10  inclusive.  This  notice  and  motion  has  not  been  heard 
as  yet.  Appellants  Barnett,  Owens  and  Ester  answered  tlie  motion  and  stated 
that  this  case  was  before  tlie  appellate  court  and  that  damages  should  not  be 
waived  on  motion;  and  that  by  responding  to  the  motion  these  appellants  did 
not  admit  that  the  tenancy  was  in  efi^ect,  but  alleged  that,  to  the  contrary,  the 
tenancy  had  already  been  terminated  by  operation  of  law.  We  are  filing  in  this 
Court  a  certified  copy  of  the  Clerk's  Docket  in  the  condemnation  action  to 
show  the  status  of  that  proceeding  as  of  this  time.  See  Appendix  D. 
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is  no  legal  or  equitable  basis  upon  which  a  judgment 
against  them  can  be  sustained. 

D 

In  this  concluding  portion  of  its  argument,  appellee 
states  that  the  trial  court  was  correct  in  denying  Bar- 
nett,  Owens  and  Ester's  motions  to  dismiss,  because  of 
the  equitable  nature  of  the  case.  This  argument  has 
been  answered  heretofore.  Suffice  it  here  to  say  that 
Barnett,  Owens  and  Ester  were  not  parties  to  the  con- 
tract, and  nothing  they  did  or  said  in  any  manner  mis- 
led appellee  or  induced  appellee  to  act  or  not  to  act, 
nor  caused  appellee  to  default  in  payment  of  just  com- 
pensation decreed  as  the  annual  rental.  Thereafter,  ac- 
cording to  the  judgment  in  condemnation  and  the  stipu- 
lations made  a  part  of  the  judgment,  the  option  to  renew 
lapsed  and  the  buildings,  not  being  removed  prior  to  the 
expiration  of  the  term  as  provided  therein,  became  the 
property  of  the  fee  owners  of  the  land.  The  right  to 
remove  prior  to  termination  was  lost  by  appellee— it 
had  the  option  and  abandoned  it. 

It  was  error  to  deny  the  motions  of  Barnett,  Owens 
jand  Ester  to  dismiss  them  on  the  grounds  that  appellee 
neither  stated  nor  proved  a  claim  against  them  on  which 
judgment  could  be  based. 

Conclusion 

In  their  opening  brief,  Barnett,  Owens  and  Ester  con- 
tended: 
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1.  Being  owners  of  the  land  underlying  the  build- 
ings, not  being  parties  to  the  contract  sued  upon,  and 
there  being  no  findings  of  the  trial  court  justifying  the 
assessment  of  damages  against  them,  there  is  no  basis 
in  law  or  fact  upon  which  to  sustain  the  judgment  as 
to  them; 

2.  The  denial  of  their  motions  to  dismiss  before  trial 
on  the  ground  that  the  complaint  failed  to  state  a  claim 
(R.  22-23),  and  the  denial  of  the  motion  (R.  119)  to  dis- 
miss after  trial  for  failure  to  pro\'e  a  claim  on  which 
judgment  could  be  based,  was  error;  and 

3.  The  trial  court  eiTcd  (R.  115)  in  confimiing  and 
adopting  the  Special  Master's  reports,  which  (a)  failed 
to  apply  proper  accounting  methods  or  (b)  proper  de- 
preciation schedules,  (c)  incorporated  clear  error  and 
obvious  inconsistencies,  and  (d)  for  which  he  was  al- 
lowed an  exorbitant  fee. 

Appellee  answered  these  contentions  by  arguing: 

1.  There  was  a  breach  of  contract  by  appellant  Cen- 
tury Investment  Corporation  and  that  Bamett,  Owens 
and  Ester  had  knowledge  of  and  participated  in  those 
"breaches"; 

2.  The  damages  awarded  in  lieu  of  specific  perform- 
ance were  not  excessive;  and 

3.  The  findings  by  the  trial  court  are  not  clearly  er- 
roneous and  so  should  not  be  disturbed  on  appeal. 

Clearly,  appellee    did    not    meet    the    contentions    of 
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i  Barnett,  Owens  and  Ester.  The  fact  that  they  had 
knowledge  of  the  provisions  of  the  contract  with  Cen- 
tury Investment  Corporation  for  removal  of  the  buildings 
and  of  its  breach,  prior  to  the  time  they  acquired  any 
interest  in  the  properties,  cannot  and  does  not  render 
them  liable,  either  at  law  or  in  equity,  for  breach  of 
that  contract  to  which  they  were  not  parties.  Nor  does 
knowledge  of  the  terms  of  the  contract  make  them  any 
less  the  owners  of  the  real  estate.  By  its  unilateral  act 
in  failing  to  pay  the  just  compensation  provided  in 
the  condemnation  decree,  appellee  lost  its  right  of  ex- 
clusive use  and  possession  of  the  real  estate  and  lost 
its  right  to  renew  its  term,  and,  by  operation  of  law, 
the  improvements  then  on  the  real  estate  reverted  to 
the  fee  owners.  Thus  it  was  error  to  order  an  account- 
ing of  rents  received  by  Barnett,  Owens  and  Ester,  and 
it  was  error  to  confirm  the  obviously  arbitrary  and  in- 
correct findings  of  the  Master  and  incorporate  those 
findings  into  a  judgment  against  Barnett,  Owens  and 
Ester,  together  with  a  judgment  for  a  part  of  an  exorbi- 
tant fee  awarded  to  the  Master. 

Whatever  may  be  the  validity  of  its  argument  with 
respect  to  appellant,  Century  Investment  Corporation, 
which  signed  the  contract,  and  to  appellant,  Virgil  J. 
Pague,  who  was  found  by  the  court  to  be  the  real 
party  in  interest  (R.64-65)— the  appellants  who  actually 
breached  the  contract— appellee  has  failed  to   establish 
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a  legal  or  factual  basis  upon  which  the  judgment  against 
Barnett,  Owens  and  Ester  can  be  supported. 

Appellee's  second  contention  that  the  damages  awarded 
in  lieu  of  specific  performance  are  reasonable,  is  inappli- 
cable to  Barnett,  Owens  and  Ester,  because  there  is  no 
proper  ground  on  which  to  award  any  damages  against 
them. 

Appellee,  in  its  third  contention,  states  that  the  find- 
ings of  the  trial  court  are  not  clearly  erroneous  and 
should  not  be  disturbed  on  appeal.  Appellants  Barnett, 
Owens  and  Ester  have  not,  and  do  not,  contend  that 
the  findings  of  the  trial  court  are  erroneous.  They  do 
contend  that,  based  on  those  findings,  it  was  error  in 
law  to  award  judgment  against  them,  and  that  this 
court,  on  those  findings  which  state  the  facts  here  ex- 
isting, will  reverse  the  judgment  of  the  trial  court  and 
dismiss  Barnett,  Owens  and  Ester. 

VERNON  W.  TOWNE, 
ARTHUR  G.  BARNETT, 
ALEC  DUFF, 

Attorneys  for  Barnett, 
Owens  and  Ester 
1304  Northern  Life  Tower 
Seattle  1,  Wash. 
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APPENDIX  A 

The  burden  was  upon  the  appellee  in  this  case  to 
prove  its  allegation  that  "the  plaintiff  [appellee]  at  all 
times  herein  mentioned,  had  and  does  now  have  ex- 
clusive use  of  said  real  property.  .  .  .  "  (R.  8).  The  trial 
court  found  that  appellee  did  not  prove  its  right  to  ex- 
I elusive  possession  (R.  107-108;  111-112). 

The  purported  right  to  exclusive  possession  was 
founded  on  certain  condemnation  proceedings  in  the 
'.District  Court   (Cause  No.   1143  of  which  in  the  case 

I  at  bar  the  trial  court  took  judicial  notice.   R.   64).   To 

I 

'aid  this  court  in  understanding  the  condemnation  pro- 
ceedings—in the  absence  of  any  explanation  thereof  by 
appellee— the  following  reference  to  Exhibits  introduced 
in  this  action  will  be  helpful: 

In  the  condemnation  proceedings  the  properties  now 
owned  by  appellants  Barnett  and  Owens  are  referred  to 
as  Parcels  3  and  4.  The  properties  now  owned  by  Ester 
are  Parcel  5  and  a  portion  of  Parcel  6. 

Appellee  first  took  possession  under  an  order  of  the 
iDistrict  Court  dated  February  21,  1945,  which  preceded 
its  filing  of  a  Declaration  of  Taking  and  a  deposit  of 
lestimated  compensation.  The  Declaration  of  Taking  was 
dated  May  23,  1945,  and  was  filed  June  15,  1945  (Ex. 
34).  Judgment  on  the  Declaration  of  Taking   (Ex.  35) 
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was  entered  June  16,  1945  and  vested  the  exclusive  use 
of  the  lands  in  appellee  "for  a  period  of  one  year,  with 
the  right  to  renew  from  year  to  year  for  the  duration  of 
the  existing  national  emergency  and  three  years  there- 
after, together  with  the  right  to  remove  at  the  termina- 
tion of  such  use  all  improvements  constructed  or  placed 
thereon.  ..." 

This  judgment  was  amended  frequently  and  the  amend- 
ments were  based  on  stipulations  entered  into  between 
appellee  and  successor  owners  of  specific  parcels.  A  list 
of  amended  judgments,  affecting  Parcels  3,  4,  5  and  6 
(with  which  we  are  concerned)  follow: 
Parcel  3  (now  owned  by  Barnett  and  Owens): 
Judgment  of  February  14,  1946.  (Ex.  A-31) 
Judgment  of  May  3,  1951,   (Ex.  A-32) 
Judgment  of  May  23,  1952  (Ex.  A-30) 
Parcel  4  ( now  owned  by  Barnett  and  Owens ) 
Judgment  of  September  28,  1945,  (Ex.  A-33) 
Judgment  of  February  20,   1952,    (Ex.  A-34) 
Parcel  5  (now  owned  by  Ester) 

Judgment  of  September  28,  1945,  (Ex.  A-2) 
Judgment  of  July  23,  1951,  (Ex.  A-35) 
Judgment  of  March  21,  1952,   (Ex.  A-36) 

Parcel  6  (now  partially  owned  by  Ester) 

Judgment  of  September  28,  1945,   (Ex.  A-37) 
Judgment  of  May  3,  1951,  (Ex.  A-38) 
Judgment  of  March  21,  1952,   (Ex.  A-39) 
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As  stated,  these  judgments  were  based  on  stipula- 
,  tions  between  appellee  and  the  then  owners  of  the  fee 
title.  While  each  one  varied  in  detail,  all  contained  iden- 
tical language  regarding  just  compensation  and  the 
amount  of  rental  to  be  paid  for  the  term.  The  following 
is  quoted  from  the  judgment  of  February  14,  1946 
(which  affected  Parcel  3  and  is  Ex.  A-31)  and,  as 
stated,  each  of  the  judgments  also  contained  this 
language: 

"1.  That  the  sum  of  ...  is  the  just  compensation 
and  the  total  amount  of  damages  to  be  awarded  and 
paid  for  the  taking  by  the  United  States  of  America 
for  the  exclusive  use  of  said  property  .  .  .  for  one 
year  beginning  February  21,  1945,  the  date  the 
United  States  acquired  possession.  .  .  . 

"3.  That  the  United  States  may  exercise  its  right 
to  renew  the  estate  taken  in  said  land  from  year  to 
year  as  provided  in  the  declaration  of  taking.  .  .  . 

"6.  .  .  .  Title  to  all  such  alterations,  structures,  fix- 
tures and  improvements  shall  be  and  remain  in  the 
United  States,  except  as  hereinafter  provided; 

"7.  Prior  to  the  termination  of  the  lease,  the  Fed- 
eral Public  Housing  Authority  shall  remove  all  build- 
ings erected  or  constructed  by  it  upon  the  demised 
premises;  ..." 
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APPENDIX   B 

Illustrations  of  statements  de  hors  the  record  con- 
tained in  appellee's  brief  follow: 

1.  Page  4,  footnote  4,  refers  to  the  government's  ex- 
tension of  its  exclusive  use  for  another  yearly  period  to 
February  21,  1957,  but  subsequently  terminated  as  of 
June  30,  1956.  The  same  matter  is  also  referred  to  on 
page  33,  footnote  22,  stating  that  the  termination,  as 
of  June  30,  1956,  was  by  appropriate  notices  filed  by 
the  government  in  the  condemnation  proceedings. 

All  of  this  is  wholly  outside  the  record  made  in  this 
case.  (See  also  the  certified  copy  of  the  clerk's  docket 
of  the  condemnation  action  which  has  been  filed  in 
this  court  and  Appendix  D.) 

2.  Page  6,  footnote  5,  states  "...  In  this  connection, 
the  Public  Housing  Administration  has  advised:  'There 
is  no  justification  nor  consideration  for  such  an  exten- 
sion. The  Seattle  Housing  Authority  was  not  the  agent 
of  this  Administration  for  that  purpose.  It  was  not  par- 
ty to  the  Removal  Contract.'  ..." 

This  is  another  statement  completely  de  hors  the 
record. 

3.  Pages  9,  26,  29  and  35  contain  references  to  an 
Oral  Decision  of  the  trial  court  ( set  out  in  the  Appendix 
to  Appellee's  Brief,  pp.  36-41). 
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Again,  the  Oral  Decision  is  not  a  part  of  the  record 
before  this  court.  Of  more  importance,  however,  is  the 
fact  that  this  oral  opinion,  the  gist  of  which  was  to 
compel  removal  of  the  buildings,  was  rescinded  and  re- 
versed by  the  trial  court  prior  to  the  entry  of  judgment 
which  did  not  order  removal  of  the  buildings. 

4.  Page  10  contains  a  long  discussion  of  the  adminis- 
trative practice  with  regard  to  the  payment  of  real  estate 
taxes. 

All  of  this  is  de  hors  the  record. 

5.  Page  10  also  contains  the  statement  that  "the  dis- 
trict court  apparently  used  the  tax  matter  discussed 
above"  as  the  reason  for  awarding  damages  rather  than 
specific  performance. 

A  trial  judge  always  has  the  right  to  change  his  oral 
decision,  amend  it,  or  disregard  it,  if  upon  further  re- 
flection, and  prior  to  the  entry  of  judgment,  he  changes 
his  mind.  Of  what  value  is  an  oral  decision  which  has 
tbeen  changed? 

^j  6.  Page  13  (item  2)  and  Pages  20  and  21  state  that 
there  are  not  included  in  the  award  of  damages  a  num- 
!ber  of  items  of  damages  to  the  United  States. 

All  of  this  is  de  hors  the  record  and  is  pure  speculation. 
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APPENDIX  C 

Seattle,  Washington 
October,  9th  1953 
Century  Investment  Corporation 
914  Dearborn  Street 
Seattle 

Attn:  Mr.  A.  Rontai  and  Mr.  O.  Cohen 

Gentlemen: 

This  letter  will  confirm  our  agreement  as  regards  Build- 
ing No.  102  and  Building  No.  103,  located  on  the  Du- 
wamish  housing  project,  Wash.-45302,  which  I  have  pur- 
chased as  an  individual  from  the  Century  Investment 
Corporation  of  Seattle.  ^ 

The  purchase  price  is  $2051.09  for  each  building,  how- 
ever, building  No.  103  has  only  IO/2  apartments  and  I 
therefore  will  receive  credit  for  I/2  apartment  which  has 
been  cut  from  building  No.  103.  I  will  also  pay  the  sales 
tax  on  this  purchase  if  so  required  by  law. 

I  will  also  assume  personal  responsibility  for  proper 
release  by  Seattle  Housing  Authority  for  removing  said 
two  buildings,  and  I  hereby  agree  to  hold  A.  Rontai  and 
Orville  Cohen  and  Century  Investment  Corporation,  free 
and  harmless  on  any  action  taken  by  Seattle  Housing 
Authority  for  removal  of  Buildings  No.  102  and  No,  103. 
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I  further  authorize  A.  Rontai,  Treasurer  of  Century 
Investment  Corporation,  to  charge  the  sale  price  of  these 
buildings  to  me  personally  and  against  my  investment  in 
Century  Investment  Corporation,  of  which  I  am  the 
President. 

All  statements  made  in  this  letter  apply  only  to  Build- 
iing  No.  102,  6500  Maynard  Ave.  and  Building  No.  103, 
.  6528  ~6th  Ave.  South,  Seattle,  but  does  not  apply  to  any 
other  buildings  which  are  located  near  by  and  are  part 
of  Duwamish  Bend  Apts.,  Wash.-45302. 

Signed  this  9th  Day  of  October  1953,  at  Seattle,  Wash. 

/s/  V.  J.  Pague 

V.  J.  Pague,  Purchaser 

/s/  A.  Rontai 

Century  Investment  Corp. 

Treasurer  and  Director 

[Plaintiff's  Exhibit  17] 


37 


APPENDIX   D 

Seattle,  Washington 
December  5th,  1953 

Century  Investment  Corporation 

914  Dearborn  St. 

Seattle,  Wash. 

Attention:  Mr.  Albert  Rental  and  Orville  Cohen 

Gentlemen: 

The  undersigned,  purchaser  from  Century  Investment 
Corporation  of  the  following  described  buildings  in  the 
Duwamish  Bend  Apartments,   Wash. -45302: 

Building  No.  102  6500  Maynard  Ave. 

Building  No.  103  6528  -  6th  Ave.  So. 

Building  No.  104  6542  -  6th  Ave.  So. 

Building  No.  105  6361  Maynard  Ave. 

hereby  assumes  personal  responsibility  for  full  and  pro- 
per release  by  the  Seattle  Housing  Authority  of  the  Cen- 
tury Investment  Company's  contract  for  the  removal  of 
said  buildings  and  site  clearance  and  hereby  agrees  to 
save  and  hold  harmless  Albert  Rontai,  Orville  Cohen  and 
the  Century  Investment  Corporation  on  account  of  any 
action  taken  by  the  Seattle  Housing  Authority  for  re- 
moval of  said  buildings  and  site  clearance,  and  further 
agrees  to  hold  said  persons  and  corporation  harmless 
under  Hartford  Insurance  Company  Bond  No.  2790141, 
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given  to  the  Seattle  Plousing  Authority  for  the  faithful 
performance  for  said  corporation's  contract  for  building 
Iremoval  and  site  clearance,  it  being  understood  that 
•the  Seattle  Housing  Authority  now  requires  the  removal 
of  said  buildings  and  site  clearance  by  January  15,  19.54. 
pONE  in  Seattle,  Washington  this  5th  day  of  December, 
Il953. 

/s/  Virgil  J.  Pague 

Virgil  Pague 
•Witnessed  by: 
/s/R.  F.  Edmondson 
'■  [Plaintiff's  Exhibit  18] 
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APPENDIX  E 

Being  certified  copy  of  document  in  Cause  No.  1143,! 
from  April  18,  1955  to  and  including  November  14,  1956,  i 
U.  S.  V.  Certain  Lands  in  King  County,  et  al,  said  docu- 
ment being  filed  in  Circut  Court. 


1956 
Apr.  3 
Apr.  16 
Apr.  16 
Apr.  16 
June  4 
June  4 
June  4 
June  4 
June  4 

June  4 
June  4 
June  4 
June  19 
June  25 

June  25 

June  25 
June  25 
June  25 
July  2 
Oct.  4 


Oct.  18 


Nov.  14 


Nov.  14 


Filed  Clerk's  receipt  of  $541.00,  Par.  1  through  10  inclusive (482) 

Filed  Stipulation  for  Dismissal  of  Par.  14  (Balance)     (483) 

Filed  Agreement  for  termination  of  exclusive  Us.  Par.  14 (484) 

Filed  &  Ent.  Order  dismissing  Par.  14  (Balance).— (485) 

Filed  Stipulation  for  Dismissal  Parcel  21 .— -.— (486) 

Filed  Agreement  for  termination  of  exclusive  use (487) 

Filed  and  entered  Order  of  Dismissal  Parcel  21  (488) 

Filed  Stipulation  for  Dismissal  Parcel  11— (491) 

Filed  Petition  for  withdrawal  of  funds  year  beginning 

Feb.  21,  1955  (489) 

Filed  Order  directing  payment  of  funds  parcel  11 (490) 

Filed  Agreement  for  Termination  of  exclusive  use  Parcel  11  (492) 

Filed  and  entered  Order  of  Dismissal  Parcel  11 (493) 

Filed  receipt  for  Check  No.  10167,  Parcel  No.  11 (494) 

Filed  petition  for  withdrawal  of  funds  deposited  for  year 

beginning  Feb.  21,  1954  (Parcel  17) _  _  (495) 

Filed  and  ent.  order  directing  payment  of  funds  deposited  for 

year  beginning  Feb.  21,  1954  (Parcel  17) (496) 

Filed  stipulation  for  dismissal,  Parcel  17_. (497) 

Filed  and  ent.  order  of  dismissal.  Parcel  17 (498) 

Filed  agreement  for  termination  of  exclusive  use,  Parcel  17 (499) 

Filed  receipt  for  Check  10176,  Parcel  17  (500) 

Filed  Plaintiff's  notice  of  termination  of  leasehold  and  motion 
to  dismiss  without  payment  of  damages,  Parcels 

1  to  10  inclusive (501) 

Filed  Marshal's  return  on  notice  of  termination  of  leasehold  and 
motion  to  dismiss  action  without  payment  of  damages, 
Virgil  T.  Pague  and  sixteen  and  not  found,  Mary  J. 

Chase,  deceased  and  not  found  Flo  Rae (502) 

Filed  Answer  of  Edward  R.  Ester  et  ux  to  Ptff's  Notice  of 
Termination  of  Leasehold  and  motion  to  dismiss  action 

without  payment  of  Damages __ (503) 

Filed  Answer  of  Arthur  G.  Bamett,  et  ux,  et  al  to  Ptff's  Notice 
of  Termination  of  leasehold  &  Motion  to  Dismiss  action 
without  payment  of  Damages (504) 
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»  L 

THE  GOVERNMENT  FAILED  TO  PROVE 
ANY  DAMAGES 

The  brief  of  the  government  argues  that  the  lower 

1 1  court  in  lieu  of  granting  specific  performance  of  the 

I  contract  for  the  removal  of  the  buildings  could  in- 


stead  grant  damages.  (Respondent's  Brief,  page  13, 
et  seq.)  If  an  equity  court  has  the  right  to  grant 
damages  in  lieu  of  specific  performance  of  the  con- 
tract, it  must  still  follow  some  legal  measure  of 
damages  and  cannot  allow  damages  merely  as  a 
punitive  measure,  but  must  grant  them  upon  some 
theory  of  compensation  for  pecuniary  injury.  The 
government's  argument  begs  the  question  as  to  the 
validity  of  the  government's  case  with  respect  to 
damages.  The  government  in  this  case  failed  to 
prove  any  monetary  damages.  This  failure  of  proof 
was  fatal  to  any  recovery  of  damages. 

This  is  a  civil  action  for  breach  of  contract.  The 
government  in  this  case  contracted  with  a  citizen 
to  accomplish  a  certain  purpose  and  the  government 
prepared  the  contract  and  is  no  different  from  any 
other  litigant  with  respect  to  the  application  of  the 
laws  relative  to  contracts.  Liquidated  damages  were 
not  provided  for.  Actual  pecuniary  injury  to  the 
government  was  not  proved.  If  the  government 
failed  to  draw  a  contract  which  accomplished  what 
Respondent  thinks  should  have  been  its  objects,  the 
government  is  nevertheless  bound  by  the  contract 
that  it  did  enter  into.  The  Supreme  Court  of  the 
United  States  in  the  case  of  United  States  v.  Stand- 
ard Rice  Company,  323  U.  S.  106,  89  Law  Edition 
104,  expressed  the  applicable  rule  on  page  111, 
where  it  said: 


"Although  there  will  be  exceptions,  in  gen- 
eral the  United  States  as  a  contractor  must  be 
treated  as  other  contractors  under  analogous 
situations.  When  problems  of  the  interpreta- 
tion of  its  contracts  arise  the  law  of  contracts 
governs  .  .  .  We  will  treat  it  like  any  other  con- 
tractor and  not  revise  the  contract  which  it 
draws  on  the  ground  that  a  more  prudent  one 
might  have  been  made.  U.  S.  v.  American  Sur- 
ety Company,  322  U.  S.  96,  88  Law.  Edition 
1158,  64  S.  C.  866." 

It  was  the  government  which  prepared  paragraph 
2  of  the  general  conditions  of  the  contract  (Tr.  13) 
prescribing  the  performance  security  and  stating: 

i  "The  purchaser  is  liable  for  any  expense  in- 

curred by  the  government  as  a  result  of  his 
failure  to  abide  by  the  terms  of  this  sale,  includ- 
ing the  removal  of  the  units  sold  hereunder 
within  the  time  stated  herein,  and  leaving  the 
site  in  a  satisfactory  condition.  The  purchaser 
shall  be  liable  for  the  full  amount  of  damages 
determined  hy  the  contracting  officer  to  have 
been  occasioned  by  his  failure  to  comply  with 
the  provisions  of  this  sale,  whether  or  not  such 
damages  are  secured  by  the  performance  se- 
curity." (Emphasis  supplied.) 

The  government  is  bound  by  the  general  rule  that  a 
contract  will  be  most  strongly  construed  against 
the  party  preparing  it.  The  Court  of  Claims  in  the 
case  of  Peter  Kewitt  Company  v.  United  States,  109 
Ct.  CI.  390,  applied  this  rule  and  said  at  page  418: 

"This  rule  is  especially  applicable  to  govern- 
ment contracts  where  the  contractor  has  noth- 
ing to  say  as  to  its  provisions." 

By  the  terms  of  the  contract  entered  into  between 


the  parties  the  method  of  determining  damages  was  i 
stated  and  the  determination  was  entrusted  to  the 
contracting  officer. 

The  government  has  not  established  a  determina- 
tion by  the  contracting  officer  of  the  damages  in 
this  case,  and  the  parties  did  not  contract  for  the  ) 
court  to  substitute  its  judgment  for  that  of  the  con- 
tracting officer  in  determining  damages.  Respond- 
ent's brief,  on  page  25,  attempts  to  argue  that  this 
failure  of  the  government  to  prove  the  determina- 
tion of  the  contracting  officer  was  not  raised  in  the  j 
proceeding  below.  This  is  a  gross  error  as  this  point  t 
was  urged  continuously  and  vigorously  at  all  stages  i\ 
of  the  proceeding.  Those  portions  of  this  appellant's 
brief  relating  to  the  failure  of  the  contracting  offi- 
cer to  make  a  determination  have  their  counterpart  t 
in  the  trial  brief  of  these  defendants  filed  in  the 
lower  court  and  identified  as  document  73  in  the 
certificate  of  the  clerk  to  record  on  appeal  (Tr. 
131).  Reference  is  made  to  page  12  of  that  memo- 
randum (Tr.  131).  The  failure  of  the  government  t, 
to  prove  the  decision  of  the  contracting  officer  as 
to  damages  was  a  fatal  failure  of  proof. 

The  respondent's  statement  on  page  23  of  its 
brief  to  the  effect  that  the  provision  of  the  contract 
calling  for  determination  of  damages  by  the  con- 
tracting officer  is  not  binding  on  the  government, 
ignores  plain  legal  principles.  Counsel  for  the  gov- 


eminent  cite  no  cases  to  sustain  that  contention 

and  it  has  been  repeatedly  held  that  a  provision  in 

a  contract  leaving  determinations  to  a  contracting 

officer  will  be  binding  upon  both  the  government 

and  the  other  contracting  party.  91  C.  J.  S.  212 

states  the  general  rule  as  follows : 

"A  contract  with  the  United  States  may  law- 
fully provide  that  a  specified  government  officer 
or  board  shall  have  the  right  to  make  certain 
determinations  with  respect  to  the  perform- 
nace  of  the  contract,  and  that  the  decisions  of 
such  officer  or  board  shall  be  binding  on  the 
parties.  Accordingly,  when  the  parties  to  a  gov- 
ernment contract  agree  that  the  decision  of  an 
engineer  or  other  officer  or  board  as  to  matters 
of  dispute  that  may  arise  during  the  execution 
of  the  work,  such  as  disputes  involving  ques- 
tions of  fact,  shall  be  final  and  conclusive,  or 
that  the  decision  of  the  officer  shall  be  deter- 
minative of  other  particular  matters  specified 
in  the  contract,  such  decision  ordinarily  is  fi- 
nal, and  it  is  not  subject  to  revision  in  the 
courts,  as  discussed  infra  subdivision  c  (3)  of 
this  section.  Similarly,  where  it  is  agreed  that 
a  specified  officer  shall  interpret  the  drawings, 
specificaitons,  etc.  or  shall  determine  what  is 
required  under  the  contract,  the  determination 
of  the  officer  is  conclusive.  Under  such  provi- 
sions, both  the  United  States  and  the  contractor 
are  hound  by  the  officer's  ruling  .  .  ."  { Empha- 
sis supplied.) 

A  contracting  officer  under  such  a  provision  in  a 
contract  does  not  act  exclusively  as  the  govern- 
ment's advocate  but  has  the  duty  of  being  a  neutral 
arbitrator  and  such  a  provision  in  the  contract  gives 
the  parties  the  assurance  that  the  decision  will  be 


made  by  one  familiar  with  the  immediate  facts  and 
competent  to  make  an  expeditious  decision.  Federal 
courts  have  repeatedly  held  that  the  government  is 
bound  by  such  a  provision  of  the  contract  and  there 
is  no  authority  to  substitute  the  judgment  of  any 
other  officer  or  agent  of  the  government  for  the 
judgment  of  the  contracting  officer.  Thus,  in  Phoe- 
nix Bridge  Company  v.  United  States,  85  Ct.  CI.  603, 
where  a  contract  provided  that  the  amount  of  liqui- 
dated damages  should  be  determined  by  the  con- 
tracting officer,  it  was  held  that  an  initial  decision 
by  the  Comptroller  General  assessing  liquidated 
damages  was  invalid.  The  court  said  on  page  629: 

"In  the  United  States  v.  North  American 
Commercial  Company ,  74  Fed.  145,  149,  it  was 
held  that  where  a  contractor  reposes  upon  the 
good  faith  and  the  discretion  of  some  public 
officer  representing  the  government,  that  is  an 
implied  obligation  upon  the  officer  that  he  will 
not  act  arbitrarily  or  capriciously  but  will  ex- 
ercise an  honest  judgment  and  that  'the  party 
who  has  agreed  to  be  bound  by  that  judgment 
is  entitled  to  have  it  exercised  in  good  faith  by 
the  officer  nominated  and  cannot  be  bound  by 
the  substituted  judgment  of  another  author- 
ity/''  (Emphasis  supplied.) 

^  The  case  just  cited  is  directly  in  point  here  and 
illustrates  the  fact  that  the  contractor,  as  well  as 
the  government,  has  the  advantage  of  the  provision 
for  determination  by  a  contracting  officer.  A  case 
to  the  same  effect  is  Bell  Aircraft  Company  v. 
United  States,  100  Fed.  Suppl.  661,  120  Ct.  CI.  398, 


affirmed  344  U.  S.  860,  97  Law  Ed.  668.  There  it  was 
held  that  a  decision  made  by  a  contracting  officer, 
as  specified  in  the  contract,  must  be  the  only  effec- 
tive decision  and  that  the  comptroller  general  had 
no  right  to  substitute  his  judgment  for  that  of  the 
contracting  officer. 

The  government  in  this  case  is  bound  by  the  pro- 
visions of  the  contract  which  it  drew  and  the  con- 
tractor was  entitled  to  have  the  damages,  if  any, 
determined  by  the  contracting  officer  and  there  is 
no  authority  under  the  contract  to  substitute  the 
judgment  of  the  court.  We  suspect  that  the  reason 
a  contracting  officer's  decision  was  not  produced 
was  because  a  contracting  officer  would  not  have 
found  that  any  damages  occurred.  Certainly  there 
was  no  evidence  in  this  case  of  any  actual  monetary 
damage  suffered  by  the  government,  nor  any  ex- 
pense incurred  by  the  government  in  connection 
with  the  failure  to  remove  from  the  premises  the 
buildings  which  the  government  had  sold. 

The  rule  that  the  government  has  the  same  duty 
of  proving  damages  as  any  other  litigant  has  been 
recognized  by  this  court. 

In  the  case  of  Lomax  Transportation  Company  v. 

United  States,  183  F.  (2d)  331  (9CCA  1950),  this 

court  said  on  page  333: 

"Though  it  follows  that  appellant  was  under 
the  contract  absolutely  liable  for  any  loss  or 
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domage  to  the  supplies  stored  with  it,  it  was, 
of  course,  incumbent  upon  the  government  to 
prove  by  competent  evidence  the  amount  of  the 
damages  sustained." 

The  government,  like  any  other  litigant,  cannot 
recover  damages  without  proving  them.  The  profits 
earned  by  appellants  from  renting  the  buildings 
have  no  remote  relation  to  expense  or  damage  in- 
curred by  the  government. 

11. 

THERE  WAS  NO  OCCASION  FOR  SPECIFIC 

PERFORMANCE  AND  THERE  WAS  NO 

OCCASION  FOR  DAMAGES 

The  government  argues  that  damages  were 
awarded  here  in  lieu  of  specific  performance.  Dam- 
ages in  lieu  of  specific  performance  will  not,  under 
recognized  legal  principles,  be  allowed  unless  there 
was  a  right  to  specific  performance.  There  was  no 
such  right  here.  The  rule  is  stated  in  49  Am.  Jur. 
196  as  follows: 

"The  awarding  of  damages  by  a  court  of 
equity  in  a  suit  for  specific  performance  in  lieu 
of  a  decree  of  performance  is  exceptional,  for  the 
very  reason  that  jurisdiction  of  such  suit  de- 
pends on  the  essential  fact  that  a  judgment  at 
law  for  damages  would  not  be  an  adequate 
remedy,  and  jurisdiction  to  award  damages  is 
exercised  only  under  special  circumstances,  to 
prevent  injustice.  Ordinarily,  a  bill  for  specific 
performance  will  not  be  retained  for  the  assess- 
ment of  damages  where  the  plaintiff  fails  to 
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make  out  a  case  for  specific  performance,  and 
no  other  special  equity  is  shown  which  will 
support  jurisdiction  of  the  court ..." 

In  this  case  the  court  specifically  held  in  the  supple- 
mental findings  of  fact  and  conclusions  of  law  ( Tr. 
107,  108)  that  the  government  had  not  sustained 
the  burden  of  proving  its  exclusive  right  to  posses- 
sion of  the  land  and  therefore  was  not  entitled  to 
have  the  buildings  removed.  The  court  specifically 
found : 

"Findings  of  Fact 
I. 

"That  it  was  incumbent  upon  the  plaintiff 
herein  to  prove  its  exclusive  right  of  possession 
of  land  upon  which  the  buildings,  furniture, 
furnishings,  equipment  and  appurtenances  in- 
volved herein  have,  at  all  times  material  to  this 
action,  been  and  are  now  located. 

II. 

"That  the  plaintiff  has  not  fully  sustained 
that  burden  in  that  although  the  judgment  in 
the  declaration  of  taking  and  the  judment 
awarding  just  compensation  were  valid,  the 
plaintiff  has  not  proved  that  the  future  ascer- 
tainable installments  of  such  just  compensation 
have  been  paid ;  therefore,  the  court  cannot  find 
that  such  installments  have  been  paid  and  ac- 
cordingly the  court  now  finds  that  the  plaintiff 
is  not  entitled  to  the  requested  order  that  the 
defendants  be  specifically  compelled  to  remove 
said  buildings  and  clear  the  sites  upon  which 
they  stand.  This  finding  is  based  upon  the  ne- 
cessity of  the  plaintiff  establishing  in  this  ac- 
tion its  exclusive  right  of  possession  of  said  real 
estate." 
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If  the  government  had  no  right  to  specific  perform- 
ance of  the  contract  by  reason  of  its  failure  to  prove 
its  exclusive  right  to  possession  of  the  land,  it  also 
had  no  right  to  obtain  damages  for  use  of  that  land 
to  which  it  had  not  established  exclusive  possession. 

III. 

THE  GOVERNMENT'S  BRIEF  GOES  OUTSIDE 
THE  RECORD 

In  its  brief,  the  government  makes  frequent  ex- 
cursions outside  of  the  record  to  volunteer  informa- 
tion not  proved  at  the  trial  and  not  in  accordance 
with  the  facts.  On  page  14  of  its  brief  the  govern- 
ment counsel  says: 

"Also  the  government  had  been  obliged  to 
expend  money  to  renew  its  use  and  occupancy 
of  the  land  for  an  additional  year  ..." 

There  is  absolutely  no  proof  that  the  government 
expended  any  money  to  renew  its  use  and  occu- 
pancy. 

The  government,  on  page  10  of  its  brief,  alleges: 

"The  administrative  practice  had  been  for 
the  taxpayers  to  pay  the  taxes  and  then  submit 
their  tax  statements  to  the  Public  Housing  Ad- 
ministration for  reimbursement." 

This  statement  in  the  brief,  which  is  apparently  in- 
tended to  indicate  that  the  court  was  wrong  in  hold- 
ing that  the  government  failed  to  pay  the  considera- 
tion for  the  leasehold  is  wholly  without  the  record 
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and  is  contrary  to  what  these  appellants  know  to  be 
the  facts.  It  will  be  noted  that  counsel  cite  no  por- 
tion of  the  record  for  this  statement  and  the  fact 
that  these  payments  were  not  made  as  found  by  the 
court  (Tr.  107)  is  strong  proof  that  there  was  no 
such  administrative  practice.  The  decision  of  the 
district  court  to  the  effect  that  the  government  had 
failed  to  establish  its  right  to  exclusive  possession 
was  an  important  part  of  the  supplemental  findings 
of  fact,  and  the  statement  made  by  counsel  that: 
"Apparently  in  order  to  avoid  the  forced  removal 
of  the  buildings  (which  had  been  improved  to  meet 
the  code  requirements  of  the  City  of  Seattle,  supra, 
i  page  8)  the  district  court  apparently  used  the  tax 
,  matter  discussed  above  as  justification  for  award- 
tl  ing  damages  only  rather  than  ordering  specific  per- 
formance of  the  contract  as  it  had  previously  deter- 
mined" (Respondent's  brief,  page  8) ,  is  a  gratuitous 
assumption  not  justified  by  the  action  of  the  lower 
court  nor  by  anything  in  the  record. 

The  counsel  for  the  government  in  footnote  5  on 
page  6  of  their  brief  again  introduce  matter  not 
within  the  record  by  quoting  what  they  are  advised 
by  the  Public  Housing  Administration  with  respect 
to  the  granting  of  extensions  by  the  housing  author- 
ity of  the  City  of  Seattle.  The  footnote  says : 

''In  this  connection  the  Public  Housing  Ad- 
ministration has  advised ..." 
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We  submit  that  matter  introduced  for  considera- 
tion of  the  court  in  this  manner  is  not  properly  to 
be  considered  in  the  disposition  of  this  appeal. 

IV. 

APPELLANT  PAGUE  IS  NOT  THE  ALTER 

EGO  OF  CENTURY  INVESTMENT 

CORPORATION 

Counsel  for  the  government  attempts  to  infer 
that  Virgil  J.  Pague  is  the  alter  ego  for  Century 
Investment  Corporation  (Respondent's  brief,  page 
23).  There  is  nothing  in  the  record  to  sustain  any 
such  contention  and  the  citation  of  statements  by 
other  appellants  having  adverse  interests  to  this 
effect  are  entirely  baseless.  Pague  was  only  one  of 
three  equal  shareholders  according  to  the  evidence. 
The  lower  court  found  in  paragraph  5  of  the  find- 
ings of  fact  (Tr.  23)  that  the  incorporators  of  the 
company  were  Virgil  J.  Pague,  Albert  A.  Ronati, 
and  Orville  Cohen.  The  lower  court  made  no  finding 
that  Pague  was  the  alter  ego  of  Century  Investment 
Corporation  and  the  fact  that  there  were  two  other 
stockholders  holding  %  of  all  the  stock  in  the  cor- 
poration negatives  any  contention  that  Pague  was 
the  alter  ego  of  the  corporation.  There  is  nothing  in 
the  record  to  indicate  that  Pague  controlled  the 
corporation.  The  lower  court  did  not  deal  with 
Pague  as  the  alter  ego  of  the  Century  Investment 
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Corporation.  There  was  no  evidence  upon  which  any 
such  conclusion  could  have  been  arrived  at  and 
there  is  no  justification  for  the  reference  in  the  gov- 
ernment's brief  to  Pague,  the  owner  of  the  minority 
of  the  stock  of  the  corporation,  as  being  the  alter 
ego  of  Century  Investment  Corporation. 

Respectfully  submitted, 

Lycette,  Diamond  &  Sylvester 
and  Lyle  L.  Iversen, 

Attorneys  for  Century  Investment 
Corporation  and  Virgil  J.  Pague 
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Arthur  G.  Barnett  and  Virginia  N. 
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By  Baniett,  Owens  and  Ester 


No.  15219 


Come  now  the  appellants,  Barnett,  Owens  and  Ester, 
and  respectfully  petition  this  court  for  a  rehearing  of 
the  above-entitled  matter  in  which  the  court  entered  its 
opinion  on  Oct.  20, 1957. 

GROUNDS 

The  order  of  a  new  trial  for  the  ascertainment  of 
damages,  if  any,  accruing  to  the  plaintiff  as  ground 
rent  because  of  trespass,  or  on  the  theory  of  implied 
contract  to  pay  rent,  by  these  appellants  (opinion  of 
the  circuit  court  page  7,  last  paragra])h),  is  a  mistake 
apparent  on  the  face  of  the  opinion  : 

(1)  Because  the  circuit  court  stated  on  page  4  of  its 

[1] 


opinion  that  the  plaintiff  had  not  proved  payment  of 
just  compensation  which  it  was  obligated  to  pay  to  en- 
title it  to  continued  exclusive  possession  of  the  tracts  in 
question;  and 

(2)  Because  the  trial  court  abandoned  its  finding  of 
liability  to  the  government  based  on  its  right  to  exclu- 
sive possession  (Findings  Oct.  21, 1955,  R.  63-64;  Find- 
ings XII  to  XV,  R.  70-73)  and  on  April  26,  1956,  en- 
tered supplementary  findings  substituting  a  different 
ground  of  liability,  namely,  money  damages  in  lieu  of 
specific  performance,  and  reciting  the  court's  view  of 
equity  (R.  107-113). 

Counsel  respectfully  submit  that  there  is  a  contradic- 
tion in  the  appellate  court's  opinion  which  states,  at 
one  point  (page  4),  that  the  plaintiff  had  not  paid  the 
just  compensation  to  entitle  it  to  exclusive  use,  and,  at 
another  point  (page  7),  that  the  plaintiff  had  exclusive 
use. 

ARGUMENT' 

A.   The  trial  court  had  already  adjudicated  the  issues 
of  plaintiff's  claim  to  exclusive  possession 

It  is  submitted  that  the  trial  court's  abandonment 
of  the  finding  of  liability  based  on  the  plaintiff 's  failure 
to  prove  the  allegations  of  right  to  exclusive  posses- 
sion (as  alleged  in  paragraph  VIII  of  its  complaint, 


^Some  of  the  following  arguments  are  in  the  briefs  of  these  joint  appel- 
lants but  are  herein  emphasized  in  the  light  of  the  appellate  court's 
opinion.  See  Br.  of  Barnelt,  et  al:  p.  7(b) ;  1  and  11,  pp.  14-15;  p.  22 
citations;  p.  28;  Reply  Br.  p.  16  citing  U.S.  v.  Gen.  Motors,  323  U.S. 
373,  376,  ftn.  4  at  377  on  paying  compensation  for  the  right  to  renew; 
pp.  22,  24,  25  and  D.  p.  27. 
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R.  8)^  is  controlling.  The  plaintiff's  claim  of  exclusive 
possession  had  already  been  adjudicated  and  denied. 
Confusion  arises  from  the  two  sets  of  findings.  But  the 
confusion  exists  only  because  of  the  trial  court's  at- 
tempt to  exercise  equity  in  supplemental  finding  III 
(R.  108)  wherein  the  plaintiff's  claims  were  merely  re- 
cited. This  finding  does  not  disturb  the  finality  of  the 
two  preceding  supplemental  findings  I  and  II  (R.  107- 
108)  which  pinpoint  the  plaintiff's  absolute  failure  to 
prove  its  title !  The  appellate  court,  we  feel,  has  misap- 
plied the  October,  1955,  findings,  thus  allowing  the 
plaintiff  another  chance  to  do  what  the  trial  court  ex- 
pressly found  it  failed  to  do. 

Query :  Where  the  condemnor  has  not  paid  the  owner 
just  compensation,  can  the  owner  be  made  liable  to  the 
condemnor  for  trespass,  or  on  the  theory  of  implied 
contract  to  pay  rent  ? 

The  circuit  court  in  its  opinion  on  page  2  stated : 

"The  facts  which  must  be  considered  in  passing 
upon  these  and  other  questions  are  established  by 
the  unchallenged  findings  and  supplemental  find- 
ings of  fact." 

This  court,  therefore,  found  that  the  plaintiff  had 
not  paid  the  just  compensation  to  entitle  it  to  continued 
exclusive  possession  of  the  tracts  in  question,  and  the 
plaintiff  had  not  fully  sustained  its  burden  of  proving 
its  right  to  the  continued  exclusive  possession  of  the 
land  in  question,  as  alleged  in  its  complaint. 


^Paragraph  VIII  (R.  8)  of  the  government's  complaint  alleged  "that 
the  plaintiff,  the  United  States  of  America,  at  all  times  herein  men- 
tioned, had  and  does  now  have  exclusive  use  of  said  real  property 
upon  which  said  temporary  dwellings  are  presently  located  .  .  .'' 


Supplemental  Finding  I  states : 

' '  That  it  was  incumbent  upon  the  plaintiff  herein 
to  prove  its  exclusive  right  of  possession  of  the 
land  upon  which  the  building,  furniture,  furnish- 
ings, equipment  and  appurtenances  involved  herein 
have  at  all  times  material  to  this  action  been  and 
are  now  located."  (Emphasis  added,  R.  107-108) 
Thereafter,  the  trial  court  entered  its  finding  that  the 
plaintiff  had  not  sustained  that  burden  and  had  not 
proved  payment  of  the  future  ascertainable  install- 
ments (Finding  II,  R.  108). 

There  can  be  no  question  that  these  appellants  were 
the  owners  of  the  tracts  underlying  their  respective 
buildings  since  the  unchallenged  findings  and  supple- 
mental findings  of  fact  establish  that  f act.^ 

B.  Error  arises  from  confusion  in  reading  findings  of 
Oct.,  1955,  and  supplemental  findings  of  April,  1956 

Finding  XII,  Oct.,  1955  (R.  70)  recites  that  the 
lands  were  taken  under  original  condemnation,  under 
which  the  plaintiff  was  granted  a  right  annually  to  re- 

•'^1.  Finding  XI  (R.  68)  states:  "That  the  owners  of  each  of  said  build- 
ings and  real  properties  upon  which  each  is  situated  are  as  follows: 
"c."  described  the  land  owned  by  Barnett  &  Owens  (R.  69)  ;  "d." 
described  the  land  owned  by  Ester  (R.  70), 

2.  Finding  XII  (R.  70-71)  is  that  the  appellants  acquired  their  re- 
spective interests  in  the  lands  after  the  date  of  the  contract  to  re- 
move the  buildings. 

3.  Findings  XIII  and  XIV  show  that  Barnett  and  Owens  and  Ester 
acquired  the  lands  (R.  71-72). 

4.  ".  .  .  the  said  defendants  being  the  owners  of  the  real  estate  in- 
volved in  this  action  and  identified  in  Paragraph  XI  of  the  findings 
of  fact  .  .  ."  (R.  107,  introduction). 

5.  The  interest  of  the  plaintiff  is  recognized  as  only  a  claim  by  the 
trial  court  which  states,  "That  the  present  and  only  estate  in  the 
land  here  in  question  now  claimed  .  .  ."  (Supplemental  Finding 
III,  R.  108.  Emphasis  added). 


now  its  exclusive  use  and  that  the  government  had 
filed  timely  notice  yearly  of  its  intention  to  renew  said 
exclusive  use,  the  current  use  extending  to  Feb.  21, 
1956.  The  supplemental  findwfjs  I  mid  II  (U.  107-IOH) 
of  April,  19,56,  completely  amended  this  latter  portion 
of  original  finding  XII  and  established  the  nvrhal- 
lenged  fact  that  the  plaintiff  had  not  proved  payment 
of  just  compensation  at  all  times  material  to  this  action 
and  that  it  did  not  have  the  right  to  exclusive  posses- 
sion. Consequently  it  follows  that,  if  at  all  times  mate- 
rial the  government  had  not  paid  its  compensation,  its 
attempts  to  renew  exclusive  use  are  futile.  It  is  re- 
spectfully suggested  that  it  is  the  renewal  portion  of 
Finding  XII  which  has  misled  the  appellate  court  into 
making  footnote  3,  page  2,  of  its  opinion,  stating  "The 
government  subsequently  terminated  its  use  as  of  June 
30,  1956." 

Not  having  proved  payment  of  decreed  just  compen- 
sation for  the  right  to  renew  the  annual  term  (or  for 
any  term  material  to  the  action)  the  plaintiff  had  noth- 
ing to  terminate.  U.S.  v.  General  Motors,  323  U.S.,  373, 
376,  ftn.  3  at  377. 

The  circuit  court  was  compelled  to  obtain  its  facts  by 
references  back  and  forth  between  the  original  findings 
of  Oct.  21,  1955  (R.  62-74)  and  the  supplemental  find- 
ings of  April  26,  1956  (R.  107-111).  Supplemenlal 
finding  VII  (R.  110)  stated: 

"that  the  Findings  of  fact  and  Conclusions  of 
Law  entered  Oct.  20,  1955,  are  reaffirmed  in  their 
entirety  except  that  they  are  modified  only  as  to 
the  specific  details  enumerated  herein." 
The  error  which  now  concerns  these  appellants  creeps 


in  at  the  circuit  court  opinion,  page  2,  paragraph  3, 

where  it  is  stated : 

"Under  the  terms  of  the  judgments  fixing  com- 
pensation in  the  condemnation  acts,  the  United 
States  was  given  the  option  to  renew  its  exclusive 
use  from  year  to  year,  not  to  exceed  three  years 
after  the  termination  of  the  national  emergency. 
The  government  filed  timely  notice,  yearly,  of  its 
intention  to  renew  its  exclusive  use,  extending  to 
February  21,  1957." 

This  appears  to  come  from  the  Oct.,  1955,  findings  II 
(R.  63)  and  XII  (R.  70).  But  the  trial  court  in  its  in- 
troduction to  the  April,  1956,  supplemental  findings  of 
fact  and  conclusion  of  law  states : 

"...  from  a  preponderance  of  the  evidence,  by 
way  of  supplement  and  amendment  of  the  Findings 
of  Fact  and  Conclusions  of  Law  heretofore  en- 
tered herein  on  Oct.  20,  1955,  makes  the  following 
supplemental  and  amendatory:  Findings  of  Fact." 
(R.  107) 

Thus  original  findings  II  and  XII  were  amended  by 
the  clear  supplemental  findings  I  and  II  (R.  107-108) 
that  just  compensation  had  not  been  paid;  therefore, 
the  plaintiff  could  not  have  held  continuous  exclusive 
use  of  the  land  "at  all  times  material  to  this  action" 
(supplemental  Finding  I,  R.  107-108)  ;  nor  could  the 
plaintiff  have  renewed  for  the  applicable  periods  in 
the  action  since  by  the  supplemental  findings  I  and  II 
(R.  107-108)  the  trial  court  plainly  found  "That  it  was 
incumbent  upon  the  plaintiff  herein  to  prove  its  ex- 
clusive right  of  possession  of  the  land  ..."  and  "That 
the  plaintiff  has  not  fully  sustained  that  burden  .  .  . 
the  plaintiff  has  not  proved  that  the  future  ascertain- 


able  installments  of  such  just  compensation  liavc  bi'cn 
paid  ..."  and  that  the  court  cannot  find  such  payment 
and  that  "This  finding  is  based  upon  the  necessity  of 
the  plaintiff  establishing  in  this  action,  its  exclusive 
right  of  possession  of  said  real  estate." 

There  can  be  no  question  that  the  plaintiff  failed  in 
its  necessary  proof ;  that  it  did  not  have  exclusive  pos- 
session; that  it  did  not  pay  just  compensation;  that  it 
therefore  had  no  renewal  right. 

Supplemental  Finding  III  (R.  108)  could  also  have 
nusled  the  court  inasmuch  as  the  con<tents  thereof  are 
not  findings  but  merely  a  recitation  of  the  trial  court's 
reasons  for  substituting  monetary  relief.  The  trial  court 
had  already  made  a  finding  that  the  plaintiff  had  failed 
in  its  proof.  The  trial  court  was  still  seeking  a  way  to 
make  these  appellants  liable  on  the  contract.  The  trial 
court  was  not  in  this  finding  attempting  to  recognize 
any  present  interest,  other  than  a  mere  claim,  to  the 
tracts  belonging  to  these  appellants  as  owners.  The  ap- 
pellate court,  in  its  opinion,  page  5,  last  paragraph,  rec- 
ognizes the  trial  court's  reasoning  process  based  on 
the  failure  of  the  plaintiff  to  prove  its  continued  right 
to  exclusive  possession. 

C.   A  further  explanation 

In  Supplemental  Finding  of  Fact  II  (R.  108)  is  the 
statement  that : 

"...  the  plaintiff  has  not  proved  that  the  future 
ascertainable  installments  of  such  just  compensa- 
tion have  been  paid ..." 

In  using  that  language,  after  having  already  found 
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that  the  plaintiff  had  not  shown  its  right  to  exclusive 
possession  "at  all  times  material  to  this  action,"  the 
trial  court  was  referring  to  the  "future  ascertainable 
installments  of  just  compensation"  required  by  the 
amended  decree  of  condemnation  in  the  form  of  annual 
rents  payable  at  all  times  material  to  this  action. 

Originally,  in  the  condemnation  proceeding  under 
which  the  plaintiff  took  a  leasehold  interest  in  the 
properties,  with  an  option  to  renew  the  term  from  year 
to  year,  there  was  to  be  paid  a  fixed  amount  each  year. 
The  original  condemnation  judgment  was  amended  fre- 
quently. The  amended  judgments  were  based  on  stipu- 
lations between  plaintiff  and  the  owners  of  the  lands 
involved.  These  amended  judgments  provided  for  the 
payment  of  an  annual  rental,  which  was  a  stated  sum 
of  money,  together  with  an  amount  equal  to  the  real 
estate  taxes  (See  Exs.  A-32,  A-30,  A-34,  A-35,  A-36, 
some  of  the  amended  judgments  for  the  properties  of 
Barnett,  Owens  and  Ester) . 

When  the  trial  court  entered  its  Supplemental  Find- 
ings of  Pact  and  Conclusions  of  Law,  it  was  referring 
to  "future  ascertainable  installments  of  such  just  com- 
pensation" provided  for  in  the  amended  condemnation 
judgment.  This  becomes  clear  when  reference  is  made 
to  the  original  documents  (R.  126)  filed  herein:  ^ 

Document  120,  affidavit  of  Arthur  Q.  Barnett,  filed 

4/12/56; 

Document  121,  affidavit  of  F.  N.  Cushman  for 
United  States  in  opposition  to  Motion  of  De- 
fendant Barnett,  filed  4/19/56; 

Document  122,  Second  Supplemental  Trial  Memo- 
randum of  Plaintiff,  filed  4/19/56; 
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Document  124,  Supplemental  Trial  Meriioi-aiidum 
of  defendants  Barnett  and  Owens,  filed  4/20/56 ; 
referring  to  the  then  required  payments  of  annual 
rental  which  included  real  estate  taxes.  Inasmuch  as 
real  estate  taxes  under  Washington  law  (RCW 
84.60.020)  become  a  lien  from  and  after  the  1st  day  of 
January,  the  point  the  court  was  making  was  that  the 
taxes  were  "ascertainable"  prior  to  February  21  of 
each  year,  which  was  the  renewal  day  of  the  leasehold 
terms  under  the  condemnation  judgment. 

The  amount  of  the  compensation  to  be  paid  by  the 
plaintiff,  which  included  the  real  estate  taxes  for  1954, 
could  not  be  "ascertained"  in  1950,  for  example.  But 
the  amount  was  ascertainable  after  January  1st  of  any 
year,  and  prior  to  February  21st,  when  a  new  term  be- 
gan. So,  when  the  trial  court  spoke  of  "future  ascer- 
tainable installments  of  such  just  compensation,"  it 
was  referring  to  the  amount  awarded  under  the 
amended  judgment  of  condemnation  which  included 
real  estate  taxes  for  the  year  of  the  new  term  beginning 
on  February  21st. 

With  this  in  mind,  the  Supplemental  Findings  of 
Fact  become  clear  (R.  107,  108). 

"That  it  was  incumbent  upon  the  plaintiff  herein 
to  prove  its  exclusive  right  of  possession  .  .  .  at  all 
times  material  to  this  action. 

"That  the  plaintiff  has  not  fully  sustained  that 
burden  in  that,  although  the  judgment  on  the 
declaration  of  taking  and  the  judgments  awarding 
just  compensation  were  valid,  the  plaintiff  has  not 
proved  that  the  future  ascertainable  installments 
of  such  just  compensation  have  been  paid  ..." 
(Emphasis  added) 
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In  other  words,  the  plaintiff  had  failed  to  prove 
paragraph  VIII  of  the  complaint  wherein  it  alleged 
"that  the  plaintiff, ...  at  all  times  herein  mentioned,  had 
and  does  now  have  exclusive  use  of  said  real  property 
.  .  ."  (R.  8)  (Br.  of  Barnett,  Owens  and  Ester,  p.  29). 
The  trial  court  having  found  that  plaintiff  had  not 
proved  this  allegation  could  not  have  allowed  ground 
rent  for  trespass  or  implied  a  contract  for  rent  against 
the  owner  of  the  land,  so,  instead,  the  court  decided  on 
damages  in  lieu  of  specific  performance. 

The  plaintiff  did  not  seek  a  new  trial.  The  govern- 
ment was  the  first  to  file  its  appeal  from  the  decision 
of  the  trial  court  but,  on  its  own  motion,  dismissed  its 
own  appeal.  Where  there  is  a  failure  of  proof  in  the 
lower  court  as  to  the  plaintiffs'  title,  should  it  be  al- 
lowed to  reopen  for  the  giving  of  proof  in  the  same  ac- 
tion wherein  it  failed?  It  did  not  furnish  the  proof 
when  requested  by  the  lower  court  during  a  two  weeks' 
continuance  granted  immediately  prior  to  the  entering 
of  the  supplemental  findings  of  fact  (documents  121, 
122  by  the  U.S.;  documents  120  by  Arthur  Q.  Barnett 
and  124  by  Barnett  and  Owens).  The  plaintiff  failed  to 
prove  the  allegations  of  paragraph  VIII  of  its  com- 
plaint (R.  8). 
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CONCLUSION 

It  is  submitted  that,  under  the  unchallenged  find- 
ings of  the  trial  court,  the  plaintiff  failed  to  prove  its 
right  to  the  exclusive  possession  of  the  real  estate  at 
all  times  material  to  this  action,  and  that,  as  a  result, 
there  is  and  can  be  no  liability  on  the  part  of  these  ap- 
pellants for  damages  for  trespass  or  on  the  theory  of 
an  implied  contract  to  pay  rent. 

Respectfully  submitted, 

Vernon  W.  Towne 
Aethur  G.  Barnett 
Alec  Duff 

Attorneys  for  Appellants. 


CERTIFICATE 

Come  now  Vernon  W.  Towne  and  Arthur  G.  Bar- 
nett, attorneys  for  joint  appellants  Arthur  G.  Barnett 
and  Donald  F.  Owens,  and  Edward  R.  Ester,  and  their 
respective  wives,  and  do  hereby  certify  that  in  our  com- 
bined judgment  the  petition  for  rehearing  by  these  ap- 
pellants is  well  founded  and  that  it  is  not  interposed 
for  delay. 

Dated  this  **-  day  of  November,  1957. 

Vernon  W.  Towne 
Arthur  G.  Barnett 
Of  Counsel  for  the 
Above  Joint  Appellants. 
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